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NOVEUBEB,  1868. 

THE  UNITED  STATES  vs.  ETHAN  L.  WATSON 

AND    OTHEKS. 

Criminal    Lav. — What   Justtfibs  WiTHDRAwma  a   Juror. — Min- 

nTBS   OF  TBB   CoURT. 

A  court  of  the  United  States  has  authority,  in  a  criminal  case,  to  discharge  a 
jnrj  from  giTing  a  Terdict>  whenever,  taking  all  the  circumstances  into  consid- 
eration, there  is  a  manifest  necessity  for  the  act,  or  where  the  ends  of  public 
justice  would  otherwise  be  defeated ;  and  it  may  do  this  without  the  consent  of 
the  defendant. 

Where,  after  a  jury  had  been  empanelled  in  a  criminal  case,  the  trial  was  postponed 
to  another  day  by  reason  of  the  illness  of  the  District  Attorney  of  the  United 
States,  and  of  the  absence  of  witnesses  for  the  prosecution,  and,  on  the  adjourned 
day,  an  application  was  made  by  the  Assistant  District  Attorney  that  the  cause 
go  off  for  the  term,  on  the  same  grounds  as  before,  and  thereupon  the  court  di- 
rected a  juror  to  be  withdrawn,  which  was  done,  and  the  trial  was  postponed, 
(the  minutes  of  the  court  not  showing  that  the  defendants  consented  to  this 
course),  and,  when  the  indictment  was  again  called,  the  defendants  objected  that 
such  proceedings  were  equivalent  to  an  acquittal : 

Seld,  That  the  question  must  be  disposed  of  as  it  would  have  been  when  the 
application  wa^  made  to  put  the  cause  off  for  the  term,  if  the  defendants  had 
then  expressed  their  dissent  from  such  a  course  ; 

That  the  minutes  of  the  court  must  be  the  guide  to  the  court  as  to  what  took  place 
on  that  motion ; 

Bt.  Vol.  m.— 1 
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That,  as  it  did  not  appear  by  the  minutes  tliat  the  defendants  consented  to  the 
postponement^  it  must  be  held  that  they  did  not  consent ; 

That,  as  it  did  not  appear  by  the  minutes  that  the  illntss  of  the  District  Attorney 
occnrred  after  the  jory  was  sworn,  or  that  it  was  impossible  for  the  Assistant 
District  Attorney  to  conduct  the  trial,  such  illness  did  not  9how  a  manifest  ne- 
cessity for  withdrawing  a  juror ; 

That)  as  the  minutes  did  not  show  that  the  absence  of  witnesses  was  first  made 
known  to  the  law  officers  of  the  goTomment  after  the  jury  was  sworn,  or  that  it 
occurred  under  such  circumstances  as  to  create  a' manifest  necessity  for  with- 
drawing a  juror,  the  pontion  of  the  case  entitled  the  defendants  to  a  verdict  of 
acquittal,  when  the  motion  to  put  the  cause  o£f  was  made ; 

That  the  proceedings  on  the  former  trial  were  equiyalent  to  an  acquittal,  and  the 
defendants  and  their  bail  were  entitled  to  be  discharged  from  all  further  liabil- 
ity in  respect  of  t^  indictment. 

This  was  an  indictment  found  under  the  45th  sec- 
tion of  the  Internal  Bevenue  Act  of  July  13th,  1866,  and 
charged  the  defendants,  in  substance,  with  aiding  and 
abetting  in  the  concealment  of  thirteen  barrels  of  dis- 
tilled spirits,  which  had  been  removed  from  a  distillery 
to  a  rectifying  establishment  which  was  not  a  bonded 
warehouse.  The  punishment  for  the  offence  was  a  fine 
of  not  less  than  $200  nor  more  than  $1,000,  or  imprison- 
ment for  not  less  than  three  nor  more  than  twelve 
months.  The  minutes  of  the  court  showed  that,  the 
indictment  being  pending  therein,  a  trial  of  the  indict- 
ment was,  on  the  10th  of  June,  1868,  ordered  on  the 
motion  of  the  district  attorney  ;  that  on  that  day  twelve 
jurors,  whose  names  were  set  forth  in  the  minutes,  were 
sworn  in  the  case  ;  that  the  case  was  then  ac^oumed  to 
the  next  day ;  that  on  the  next  day,  June  llth«  the 
cause  was  called,  and  that,  by  reason  of  the  illness  of 
the  district  attorney,  and  the  absence  of  witnesses  for 
the  United  States,  the  trial  was  adjourned,  and  the  jurors 
empanelled  therein  were  continued  until  the  19th  of  June 
following ;  that  on  the  23d  of  June  following,  the  trial 
being  resumed,  the  assistant  district  attorney  moved  that 
the  trial  go  off  for  the  term,  owing  to  the  illness  of  the 
district  attorney  and  the  absence  of  witnesses  for  the 
prosecution ;    and  that  the  court  thereupon  directed  a 
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Juror  to  be  withdrawn,  and  the  trial  was  accordingly 
XK>8tponed  for  the  term.  The  indictment  being  called 
up  again  for  trial,  the  defendants  objected  to  any  ftir- 
ther  or  second  trial,  and  moved  for  the  discharge  of  the 
defendants  and  of  their  bail^  on  the  ground  that  the 
above  proceedings,  set  forth  in  the  minutes  of  the  court, 
weire  equivalent  in  law  to  an  acquittal  of  the  defendants 
on  a  trial  of  the  indictment.  The  motion  was  made  on 
the  minutes  of  the  court. 

Samuel  Q.  Courtney ^  {U.  S.  DUtriot  Attorney 9)  and  Jo- 
Mph  BeUj  {Aseistant  ZHstrict  Attorney^)  for  the  United 
States. 

Senry  L.  Clinton  and  Clarence  A.  Seward^  for  the  de- 
fendants. 

Blatchifobd,  J.  There  can  be  no  doubt  that  a  court 
of  the  United  States. has  authority,  in  a  criminal  case,  to 
discharge  a  jury  from  giving  a  verdict  whenever,  in  its 
opinion,  taking  all  the  circumstances  into  consideration, 
there  is  a  manifest  necessity  for  the  act,  or  when  the 
ends  of  public  justice  would  otherwise  be  defeated,  and 
it  may  do  this  without  the  consent  of  the  defendants ; 
but  the  court  is  to  exercise  a  sound  discretion  on  the 
subject,  and  to  use  the  power  with  the  greatest  caution, 
under  urgent  circumstances,  and  for  very  plain  and  ob- 
vions  causes.  ( United  States  v.  Perez^  9  Whsatonj  579.)  If 
the  court  may  exercise  this  authority  in  a  criminal  case, 
without  the  consent  of  the  defendant,  in  a  case  of  mani- 
fest necessity,  it  may  do  so  with  the  consent  of  the  de- 
fendant, in  a  case  which  falls  short  of  being  one  of  man- 
ifest necessity.  In  the  present  case,  the  minutes  of  the 
court  show  that  the  reason  for  postponing  the  case  from 
the  11th  to  the  19th  of  June  was  the  same  as  that  for 
postponing  the  case  indefinitely  on  the  23d  of  June,  and 
for  directing  a  juror  to  be  withdrawn— to  wit,  the  illness 
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That,  as  it  did  not  appear  by  the  minutes  that  the  defendants  consented  to  the 
postponement,  it  must  be  held  that  they  did  not  consent ; 

That,  as  it  did  not  appear  by  the  minutes  that  the  iUntss  of  the  District  Attorney 
occurred  after  the  jury  was  sworn,  or  that  it  was  impossible  for  the  Assistant 
District  Attorney  to  conduct  the  trial,  such  illness  did  not  9how  a  manifest  ne- 
cessity for  withdrawing  a  juror ; 

That)  as  the  minutes  did  not  show  that  the  absence  of  witnesses  was  first  made 
known  to  the  law  officers  of  the  goyemment  after  the  jury  was  sworn,  or  that  it 
occurred  under  such  circumstances  as  to  create  a  manifest  neoessity  for  with- 
drawing a  juror,  the  position  of  the  case  entitled  the  defendants  to  a  verdict  of 
acquittal,  when  the  motion  to  put  the  cause  o£f  was  made ; 

That  the  proceedings  on  the  former  trial  were  equiyalent  to  an  acquittal,  and  the 
defendants  and  their  bail  were  entitled  to  be  discharged  from  all  further  liabil- 
ity in  respect  of  t^  indictment. 

This  was  an  indictment  fonnd  under  the  45th  sec- 
tion of  the  Internal  Bevenue  Act  of  July  13th,  1866,  and 
charged  the  defendants,  in  substance,  with  aiding  and 
abetting  in  the  concealment  of  thirteen  barrels  of  dis- 
tilled spirits,  which  had  been  removed  from  a  distillery 
to  a  rectifying  establishment  which  was  not  a  bonded 
warehouse.  The  punishment  for  the  offence  was  a  fine 
of  not  less  than  $200  nor  more  than  $1,000,  or  imprison- 
ment for  not  less  than  three  nor  more  than  twelve 
months.  The  minutes  of  the  court  showed  that,  the 
indictment  being  pending  therein,  a  trial  of  the  indict- 
ment was,  on  the  10th  of  June,  1868,  ordered  on  the 
motion  of  the  district  attorney ;  that  on  that  day  twelve 
jurors,  whose  names  were  set  forth  in  the  minutes,  were 
sworn  in  the  case ;  that  the  case  was  then  adjourned  to 
the  next  day ;  that  on  the  next  day,  June  11th,  the 
cause  was  called,  and  that,  by  reason  of  the  illness  of 
the  district  attorney,  and  the  absence  of  witnesses  for 
the  United  States,  the  trial  was  adjourned,  and  the  jurors 
empanelled  therein  were  continued  until  the  19th  of  June 
following ;  that  on  the  23d  of  June  following,  the  trial 
being  resumed,  the  assistant  district  attorney  moved  that 
the  trial  go  off  for  the  term,  owing  to  the  illness  of  the 
district  attorney  and  the  absence  of  witnesses  for  the 
prosecution ;    and  that  the  court  thereupon  directed  a 
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Juror  to  be  withdrawn,  and  the  trial  was  accordingly 
postponed  for  the  term.  The  indictment  being  called 
up  again  for  trial,  the  defendants  objected  to  any  ftir- 
ther  or  second  trial,  and  moved  for  the  discharge  of  the 
defendants  and  of  their  bail^  on  the  ground  that  the 
above  proceedings,  set  forth  in  the  minutes  of  the  court, 
were  equivalent  in  law  to  an  acquittal  of  the  defendants 
on  a  trial  of  the  indictment.  The  motion  was  made  on 
the  minutes  of  the  court. 

Samuel  Q.  dmrtnmf^  {U.  S.  IHstricft  Attorney,)  and  Jo- 
seph Bettf  {Assistant  District  AUamey,)  for  the  United 
States. 

Henry  L.  Clinton  and  Cla/renoe  A.  Seward^  for  the  de- 
fendants. 

BllAtohfobd,  J.  There  can  be  no  doubt  that  a  court 
of  the  United  States. has  authority,  in  a  criminal  case,  to 
discharge  a  jury  from  giving  a  verdict  whenever,  in  its 
opinion,  taking  all  the  circumstances  into  consideration, 
there  is  a  manifest  necessity  for  the  act,  or  when  the 
ends  of  public  justice  would  otherwise  be  defeated,  and 
it  may  do  this  without  the  consent  of  the  defendants ; 
but  the  court  is  to  exercise  a  sound  discretion  on  the 
subject,  and  to  use  the  power  with  the  greatest  caution, 
mider  urgent  circumstances,  and  for  very  plain  and  ob- 
vious causes.  ( United  States  v.  Perez,  9  Wheaton,  579.)  If 
the  court  may  exercise  this  authority  in  a  criminal  case, 
without  the  consent  of  the  defendant,  in  a  case  of  mani- 
fest necessity,  it  may  do  so  with  the  consent  of  the  de- 
fendant, in  a  case  which  falls  short  of  being  one  of  man- 
ifest necessity.  In  the  present  case,  the  minutes  of  the 
court  show  that  the  reason  for  postponing  the  case  from 
the  11th  to  the  19th  of  June  was  the  same  as  that  for 
postponing  the  case  indefinitely  on  the  23d  of  June,  and 
for  directing  a  juror  to  be  withdrawn— to  wit,  the  illness 
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of  the  district  attorney  and  the  absence  of  witnesses  for 
the  United  States.    The  minutes  do  not  show  any  as- 
sent by  the  defendants  to  the  withdrawal  of  the  juror  or 
any  dissent  from  that  course.    I  am  satisfied  that  I  must 
have  understood  the  defendants,  by  their  counsel,  as  con- 
senting to  the  course  that  was  pursued.    Otherwise,  the 
question  of  the  effect  of  their  not  consenting  would 
have  been  presented  at  the  time  ;  and  they  would  have 
insisted  then  and  there  upon  their  right  to  a  verdict  of 
acquittal.    No  such  verdict  was  asked  for,  nor  was  the 
question  presented  to  the  court  as  to  what  effect  the 
want  of  consent  by  the  defendants  to  the  withdrawing 
of  a  juror  would  have  as  to  a  future  trial.    Although  the 
counsel  for  the  defendants  may  have  urged  their  desire 
to  proceed  with  the  trial,  and  have  dwelt  on  the  hardship 
of  the  postponement,  still  I  regarded  them,  and  doubt- 
less the  district  attorney  did,  in  the  absence  of  any  mo- 
tion on  their  part  for  the  entry  at  the  time  of  a  verdict 
of  acquittal,  as  in  effect  consenting  to  the  withdrawal  of 
a  juror.    If  the  district  attorney  did  not  choose  to  pro- 
ceed with  the  trial  after  the  jury  were  awom  and  empan- 
elled, the  defendants  had  a  right  then  and  there  to  ask 
for  a  verdict  of  acquittal.    If  they  had  asked  for  such  a 
verdict,  the  district  attorney  might,  in  preference,  have 
gone  on  with  the  trial.    Still  the  defendants  were  not 
bound  to  ask  at  the  time  for  such  a  verdict.    They  have 
a  right  now  to  claim  that  what  took  place  was  in  effect 
such  a  verdict.    The  fact  that  the  court  and  the  district 
attorney  regarded  the  defendants  as  consenting  to  the 
course  that  was  taken,  ought  not,  in  the  absence  from 
the  minutes  of  the  court   of  any  statement  that  they 
consented,  to  conclude  them.    If  the  court,  acting  at 
the  time  on  its  understanding  that  the  defendants  in  ef- 
fect consented,  had  proposed  to  make  in  the  minutes  of 
the  court  an  entry  of  such  consent,  it  may  very  well  be 
that  the  counsel  for  the  defendants  would  have  at  once 
insisted  on  the  right  of  the  defendants  to  a  verdict  of 
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acquittal.  Then  the  court  would  have  been  called  upon 
to  pass  on  the  sufGiciency  of  the  reasons  assigned  in 
the  minutes  for  withdrawing  a  juror— the  illness  of  the 
district  attorney  and  the  absence  of  witnesses  for  the 
prosecution.  The  court  must  be  governed  as  to  the 
facts  in  this  matter  by  its  minutes.  They  were  made  by 
the  clerk  in  the  usual  course  of  the  business  of  the  court, 
without  the  special  attention  of  the  court  having  been 
called  to  them,  and  without  any  motion  having  been 
made  by  the  district  attorney,  at  the  time,  to  enter  as  a 
part  of  them  that  the  defendants  consented  to  the  with- 
drawal of  the  juror.  It  would  be  very  unsafe,  and  lead  to 
endless  disputes  and  probable  injustice,  for  the  court,  in 
matters  of  this  kind,  to  act  on  its  own  recollection,  or  on 
the  afSdavits  of  witnesses,  especially  after  a  lapse  of  time. 
If  the  parties  to  any  suit  or  proceeding  find  that  the  min- 
utes of  the  proceedings  of  the  court  kept  by  the  clerk,  and 
which  are  always  open  to  inspection,  are  erroneous, 
the  proper  way  is  to  move  to  correct  them  promptly,  to 
comport  with  the  facts.  It  must,  therefore,  be  assumed, 
for  the  purposes  of  the  present  application,  that  there 
was  no  consent  by  the  defendants  to  the  withdrawal  of 
the  juror.  The  question  then  recurs  whether  the  reasons 
assigned  in  the  minutes  of  the  court  for  withdrawing  a 
juror  show  a  manifest  necessity  for  doing  so,  or  that  the 
ends  of  public  justice  would  otherwise  have  been  de- 
feated. The  question  must  be  disposed  of  now  as  it 
would  have  been  disposed  of  at  the  time  the  motion  was 
made  that  the  trial  go  off  for  the  term,  if  the  defendants 
had  then  expressed  their  dissent  from  such  action.  The 
illness  of  the  district  attorney,  it  not  appearing  by  the 
minutes  that  such  illness  occurred  after  the  jury  was 
sworn,  or  that  it  was  impossible  for  the  assistant  district 
attorney  to  conduct  the  trial,  and  the  motion  to  i)ut  off 
the  case  for  the  term  being  made  by  such  assistant,  can- 
not be  regarded  as  creating  a  manifest  necessity  for 
withdrawing  a  juror.    So,  too,  as  to  the  absence  of  wit- 
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nesses  for  the  prosecution,  it  does  not  appear  by  the 
minutes  that  such  absence  was  first  made  known  to  the 
law  officers  of  the  government  after  the  jury  was  sworn, 
or  that  it  occurred  under  such  circumstances  as  to  create 
a  plain  and  manifest  necessity  justifying  the  withdrawing 
of  a  juror.  The  mere  illness  of  the  district  attorney,  or 
the  mere  absence  of  witnesses  for  the  prosecution,  under 
the  circumstances  disclosed  by  the  record  in  this  case,  is 
no  ground  upon  which,  in  the  exercise  of  a  sound  discre- 
tion, a  court  can,  on  the  trial  of  an  indictment,  properly 
discharge  a  jury,  without  the  consent  of  the  defendant, 
after  the  jury  has  been  sworn  and  the  trial  has  thus  com- 
menced. To  admit  the  propriety  of  the  exercise  of  the 
discretion  on  such  grounds  would  be  to  throw  open  the 
door  for  the  indulgence  of  caprice  and  partiality  by  the 
court,  to  the  i>ossible  and  probable  prejudice  of  the  de- 
fendants. When  the  trial  of  an  indictment  has  been 
commenced  by  the  swearing  of  the  jury,  the  defendant  ia 
in  their  charge,  and  is  entitled  to  a  verdict  of  acquittal 
if  the  case  on  the  part  of  the  prosecution  is,  for  any  rea 
son,  not  made  out  against  him,  unless  he  consents  to  the 
discharging  of  the  jury  without  giving  a  verdict,  or  un- 
less there  is  such  a  legal  necessity  for  discharging  them 
as  would,  if  spread  on  the  record,  enable  a  court  of  error 
to  say  that  the  discharge  was  proper*  {Wharton's  Crim- 
indl  Lcm,  ed.  1852,  page  2ia)  It  is  impossible,  within 
this  definition,  to  lay  down  any  inflexible  rule  as  to  what 
causes  would,  and  what  causes  would  not,  be  sufficient 
to  warrant  the  exercise  of  the  discretion  which  the  court 
possesses.  It  is  sufficient  to  say,  that  in  no  case  to  be 
found  in  the  books  has  any  such  reason  as  is  spread  up- 
on the  record  in  this  case  been  admitted,  in  the  absence 
of  the  consent  of  the  defendant,  to  be  a  proper  ground 
for  discharging  a  jury  after  they  have  been  sworn  and 
empanelled  to  try  an  indictment.  To  hold  now  that  the 
record  of  the  proceedings  of  the  court  on  the  former 
trial  amounts  to  a  verdict  of  acquittal,  is  to  do  just  what 
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the  court  would  have  done  at  that  time  on  the  facts 
stated  in  the  record.  If  I  had  any  doubt  as  to  the  pro- 
priety of  this  course,  I  should  resolve  it  in  favor  of  the 
liberty  of  the  citizen,  rather  than  exercise  what  would 
be  an  unlimited,  uncertain,  and  arbitrary  judicial  discre- 
tion. But  the  weight  of  all  the  authorities  on  the  sub- 
ject is,  that  the  position  of  this  case,  as  it  stood  when 
the  juror  was  withdrawn,  entitled  the  defendants,  in  the 
absence  of  their  express  consent  to  any  other  course,  to 
a  verdict  of  acquittal,  and  therefore  entitles  them  to  the 
action  of  the  court,  at  this  time,  on  their  application  to 
the  same  effect.  An  order  will,  therefore,  be  entered, 
declaring  thaf  the  proceedings  on  the  former  trial  are 
held  to  be  equivalent  to  a  verdict  of  not  guilty,  and  dis- 
charging the  defendants  and  their  bail  from  further 
liability  in  respect  of  the  indictment. 
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BANKEUPT. 

EZAMINATIOK    OF    BANKRUPT. 

The  Cftct  that  one  creditor  of  a  bankrupt  has  examined  him  under  the  26th  section 
of  the  bankruptcy  Act,  is  no  reason  for  withholding  the  same  priyil^e  from 
another  creditor.  But  the  register  must  regulate  such  examination  so  as  to 
protect  the  bankrupt  from  annoyance,  and  oppression,  and  mere  delay. 

In  this  case  an  examination  of  the  bankrupt  at  the 
instance  of  one  creditor,  under  the  26th  section  of  the 
bankruptcy  Act,  had  been  concluded.  Another  creditor 
obtained  an  order  for  a  similar  examination,  on  the  re- 
turn of  which  order  the  bankrupt  objected  to  being  ex- 
amined, claiming  that,  after  one  examination  had  been 
concluded,  the  other  creditors  were  estopped  from  exam- 
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ining  him  farther.    The  register  held  that  they  were  not 
SO  estopped. 

BiiATOHFOED,  J.  Every  creditor  has  a  right,  under  sec- 
tion 26,  to  examine  the  bankrupt  on  oath  as  to  the  mat- 
ters specified  in  that  section.  Such  examination  enures 
to  the  benefit  of  all  creditors.  But  the  fact  that  one 
creditor  has  examined  the  bankrupt  is  no  reason  for 
withholding  the  privilege  from  another  creditor.  Yet 
the  register  must,  in  the  exercise  of  a  sound  discretion, 
so  regulate  the  time,  and  manner,  and  course  of  the  ex- 
aminations, as  to  protect  the  banlunipt  from  annoyance 
and  oppression  and  mere  delay,  while  at  the  same  time 
full  and  fair  opportunity  is  allowed  to  tSe  creditors  to 
inquire  as  to  the  matters  specified  in  the  26th  section. 


NOVEMBER,  1868. 

JAMES  PAEEELL  vs.   OHAELES  H.  CAMPBELL. 

Seaman's    Waobs. — Desertion. — Contradictory    Oaths. — Aoent 

Liable  as  Principal. — Default. 

Where  it  appeared  that  the  defendant  had  made  contradictory  oaths : 

Held,  That  that  one  most  be  taken  as  true  which  bore  most  strongly  against  him- 
self. 

Where  an  engineer  was  hired  to  serve  on  board  of  a  steamboat  by  a  man  who  ap- 
peared to  have  fall  control  of  her  other  business,  and  who  did  not  state  that  he 
was  an  agent : 

Meld,  That  the  engineer  had  the  right  to  regard  him  as  principal,  and  could  hold 
him  personally  for  his  wages  ; 

That  any  loss  sustained  by  the  vessel  or  her  owners  in  consequence  of  the  engi- 
neer's leaving  the  boat,  could  not  be  set  up  by  such  hirer  as  a  defence  agunst  a 
suit  for  wages. 

This  suit  was  brought  to  recover  wages  for  services 
rendered  on  board  of  the  steamboat  Sylph.  A  default 
having  been  taken  in  the  cause,  the  respondent  moved  to 
open  it,  offering  in  support  of  it  his  own  deposition. 


NOVEMBER,   1868.  9 


Farrell  v.  Campbell. 


For  libellant,  Beebe^  Donahue  dk  Cooke. 

For  respondent,  Hawkins  (&  Coth/ren. 

Blatghfobd,  J.  The  motion  to  open  the  default  is 
denied.  The  deposition  of  the  respondent  taken  in  the 
case  on  the  12th  of  November,  1868,  shows  clearly  that 
he  has  no  defence.  The  respondent,  in  his  answer,  swears 
that  he  never  hired  Farrell  to  serve  as  chief  engineer,  or 
in  any  other  capacity,  on  board  of  the  Sylph ;  whereas, 
in  the  deposition  referred  to,  he  says :  **  I  hired  the 
libellant  Farrell ;  I,  acting  as  agent  for  the  owner,  hired 
him.  He  was  hired  as  chief  engineer."  These  contra- 
dictions show  how  reckless  the  respondent  is  in  regard 
to  what  he  swears  to.  As  a  choice,  must  be  made  be- 
tween his  oaths,  that  one  must  be  taken  as  true  which 
bears  most  strongly  in  favor  of  the  libellant.  It  is  not 
pretended  by  the  respondent,  in  his  deposition,  that  Far- 
rell did  not,  in  pursuance  of  such  hiring,  serve  on  board 
of  the  vessel,  and  do  his  duties  well  and  faithfully  so 
long  as  he  remained.  The  defence  set  up  in  the  answer 
is  that  the  respondent  did  not  own  the  vessel,  but  was 
merely  an  agent  for  her  owners  to  attend  to  certain  por- 
tions of  their  financial  business,  and  that  his  character 
as  agent  was  well  known  to  Farrell  at  the  time  Farrell 
was  hired  on  board  of  the  vessel,  and  that  the  respondent 
never  acted  in  any  other  capacity  than  as  agent,  in  re- 
spect to  the  vessel,  and  not  as  principal ;  and  that  Far- 
rell deserted  the  vessel  after  being  a  short  time  in  service 
on  board  of  her.  The  respondent,  in  his  deposition, 
says  that  he  was  agent  for  the  owner  of  the  vessel,  and 
as  such  had  charge  of  the  business  of  the  vessel  at  the 
place  where  Farrell  was  hired,  but  he  does  not  swear  that 
Farrell  knew  or  was  informed,  at  the  time  of  the  hiring, 
of  the  fact  of  the  respondent's  agency.  On  the  con- 
trary, Farrell  swears  that  the  business  of  the  boat  was 

managed  by  the  respondent,  that  he  appeared  to  have 
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full  control  of  the  vessel  and  her  busmess,  and  that  he 
did  not  tell  him  (Farrell),  when  he  hired  him,  that  he  (the 
respondent)  was  agent.  Under  these  circumstances,  the 
respondent's  agency  not  being  disclosed,  and  he  manag- 
ing and  controUing  the  boat,  and  her  business,  and  hir- 
ing Farrell,  Farrell  had  a  right  to  regard  him  as  a  princi- 
pal, and  can  hold  him  personally  liable  for  wages.  Al- 
though the  respondent  may,  in  fact,  have  acted  as  agent 
for  an  undisclosed  principal,  so  as  to  make  such  principal 
liable  over  to  him  the  respondent,  or  even  liable  to  Far- 
rell, yet,  qiioad  Farrell,  for  the  purposes  of  this  suit,  the 
respondent  was  principal  and  not  agent.  As  regards  de- 
sertion, Farrell  swears  that  he  was  hired  at  the  rate  of 
$125  a  month,  but  for  no  fixed  time  ;  that  he  remained 
one  day  less  than  two  months ;  that  he  did  not  agree  to 
get  a  satisfactory  substitute  before  leaving ;  and  that  he 
does  not  recollect  that  any  thing  was  said  about  giving 
notice  before  leaving  the  vessel.  These  statements  are  in 
no  way  contradicted  by  the  respondent,  in  his  deposition. 
All  that  he  says  on  the  subject  is,  that  when  Farrell  said 
he  was  going  to  leave  the  vessel,  he,  the  respondent, 
told  him  he  must  not  do  so,  and  that  if  he  did  he  would 
forfeit  all  his  pay,  under  the  terms  of  agreement  made 
when,  he,  the  respondent,  hired  him.  The  respondent 
does  not  testify  that  there  were  any  terms  other  than 
naked  hiring,  nor  does  he  state  what  the  terms  were  to 
which  he  refers.  Any  loss  or  damage  which  the  vessel 
or  her  owners  may  have  suffered  by  reason  of  Farrell's 
having  left  when  and  as  he  did,  if  it  can  be  laid  to  the 
account  of  Farrell,  cannot  be  set  up  by  the  respondent. 
It  can  only  be  availed  of  by  the  owners  when  they  are 
sued  in  personam^  or  the  vessel  is  sued  in  rem.  Besides, 
the  answer  sets  up  no  such  loss  or  damage.  As  to  any 
adjudication  by  the  military  authorities  at  Hilton  Head, 
nothing  of  the  kind  is  set  up  in  the  answer,  and  it  would 
be  no  defence  if  it  were.  On  every  ground  the  motion 
must  be  denied,  with  costs. 
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THE   STEAMBOAT  AUSTIN. 

Collision  ik  North  River. — Vsssbl  at  Anchor. — Lights. — 

Apportionment. — Costs. 

Where  a  towboat  was  coming  down  the  Hudson  riyec,  with  a  heavy  tow,  and  her 
pilot  saw  lights  ahead,  which  appeared  to  be  arranged  as  if  on  a  tow  coming 
op,  bnt  which,  when  he  approached,  were  changed,  but  he  was  not  then  able  to 
avoid  the  object,  which  proved  to  be  two  wrecldng  vessels  fastened  together  by 
beams,  and  anchored  over  a  wreck  : 

HM^  That  the  towboat  was  in  faolt  in  approaching  the  object  so  near  that  she  could 
not  avpid  it ; 

That  the  wrecking  vessels  were  substantially  a  single  object,  and,  whether  they 
were  called  on  to  exhibit  the  light  provided  by  article  7,  or  that  provided  by 
artiele  9,  of  the  Act  of  April  29th,  1864,  should  have  exhibited  but  one  light, 
or,  if  they  exhibited  two,  the  two  should  have  been  similarly  arranged ; 

That  both  vessels  were  in  fault,  and  the  damages  must  be  apportioned,  and  the 
libellant  must  recoyer  costs. 

Blatchfobd,  J.  This  is  a  libel  for  a  collision,  filed 
by  Justin  F.  Talmage  and  Thomas  Kivlin,  the  owners  of 
two  wrecking  vessels,  for  damages  caused  to  those 
vessels  by  a  collision  which  occurred  between  them  and 
the  steamboat  Austin,  at  about  seven  o'clock  in  the 
evening  of  the  23d  of  November,  1865,  in  the  Hudson 
river,  off  and  a  little  above  Teller's  Point.  The  wreck- 
ing vessels  were  boats  connected  together  by  timbers 
running  from  one  to  the  other.  They  were  arranged 
over  a  sunken  sloop,  which  they  were  employed  in 
raising.  One  of  the  boats  had  a  cabin  in  which  the 
wreckers  lived.  That  boat  had  a  mast.  The  other  boat 
was  an  open  boat.  The  structure,  composed  of  the  two 
boats  and  the  connecting  timbers,  was  substantially  a 
single  object.  It  was  anchored  in  its  position,  and  was 
considerably  over  on  the  eastern  side  of  the  channel^ 
and  to  the  eastward  of  the  middle  of  the  river.    The 
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weather  was  clear,  so  that  lights  could  be  seen  two  or 
three  miles  ofl^  the  tide  was  ebb,  and  the  wind  was 
northeast*  The  Austin  was  going  down  the  river,  to- 
ward New  York,  towing  thirty-two  boats,  four  on  each 
side  of  her,  and  twenty-four  attached  to  her  by  hawsers 
behind,  in  five  tiers.  That  one  of  the  wrecking  vessels 
which  h£(d  a  mast,  had  a  light  in  a  lantern,  suspended  in 
the  air  some  fifteen  feet  above  the  deck,  and  about  the 
same  distance  from  the  mast,  upon  a  rope  which  ran 
from  the  gunwale  to  the  mast-head.  In  addition  to 
this  light,  there  was  another  light,  in  a  movable  lantern, 
on  the  deck  of  one  or  the  other  of  the  two  wrecking 
vessels.  This  latter  lantern  was  not  intended  to  be 
stationary,  nor  was  it  in  fact  stationary,  for,  not  long 
before  the  collision,  it  was  moved  from  a  position  on  one 
boat  to  a  position  on  the  other  boat,  but  still  it  was  kept 
visible  to  approaching  vessels,  equally  with  the  sus- 
pended lantern.  The  pilot  of  the  Austin  testifies,  that 
he  saw  the  lights  on  these  wrecking  Vessels  at  a  dis- 
tance, and  that  the  appearance  presented  by  them  was 
such  as  to  lead  him  to  suppose  that  the  object  on  which 
they  were  was  a  steamboat  coming  up  the  river  with  a 
tow,  the  arrangement  of  lights,  a^  exhibited  to  his  eye, 
being  the  same  as  was  then  shown  on  his  own  vessel, 
and  used  by  other  steamtugs  when  towing  tows ;  that, 
when  he  had  reached  within  about  half  a  mile  of  the 
lights,  there  was  a  change  in  their  positions  relatively 
to  each  other,  caused  by  the  movement  of  the  lower 
light ;  that  he  then  concluded  that  the  object  must  be 
something  other  than  a  steamtug  towing ;  that  he  then 
saw  that  the  only  chance  of  avoiding  a  collision  was  to 
try  and*go  to  the  eastward  of  the  object ;  and  that  he 
sheered  the  Austin  accordingly,  and  she  passed  in 
£»afety,  but  some  of  the  boats  in  tow  of  her  struck  the 
wrecking  vessels.  It  is  clear,  from  the  evidence,  that 
the  movement  of  the  light  from  the  deck  of  one  of  the 
two  wrecking  vessels  to  the  deck  of  the  other,  was  seen 
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by  the  pilot  of  the  Austin,  and  led  to  his  change  of 
course.  But  the  difficulty  in  the  case,  on  the  part  of  the 
Austin,  i&,  that  she  ought  not,  with  her  unwieldy  tow, 
subject  as  it  was  to  the  action  of  the  tide  and  of  the 
wind,  to  have  approached  so  near  to  the  object,  whether 
it  was  supposed  to  be  a  tow,  or  something  else,  as  to  be 
unable  to  avoid  it.  It  appears  from  the  testimony  of 
the  pilot,  that  when  he  first  saw  the  light  at  a  distance, 
he  could  not  tell  what  it  was,  and  came  nearer  to  it,  and 
thought  it  was  a  tow,  and  remained  of  that  opinion  till 
the  light  on  it  moved.  He  ought  not,  in  uncertainty,  to 
have  approached,  with  his  bulky  and  helpless  tow,  so 
near.  How  he  was  going  to  avoid  her,  if  she  was  a  tow, 
does  not  appear,  unless  he  relied  upon  her  avoiding  him. 
I  cannot  resist  the  conclusion  that  the  Austin  was  in 
fault.  But  I  think  the  wrecking  vessels  were  also  in 
fault.  Whether  it  be  claimed  that  the  wrecking  vessels 
were  required  to  exhibit  the  light  provided  for  vessels  at 
anchor,  by  article  7  of  the  Act  of  April  29th,  1864,  or  the 
light  provided  for  open  boats  at  anchor,  by  article  9  of 
the  same  Act,  they  should  have  exhibited  but  one  light, 
or,  if  they  exhibited  two,  the  two  should  have  been 
similarly  arranged.  The  actual  arrangement  was  cal- 
culated to  deceive  an  approaching  vessel,  and,  I  think, 
did  contribute  to  induce  the  pilot  of  the  Austin  to 
think  that  the  object  carrying  the  lights  was  a  steam- 
tug  towing,  and  to  approach  nearer  than  he  otherwise 
would. 

There  must  be  a  decree  apportioning  the  damages 
equally  between  the  parties,  and  giving  costs  to  the 
libellants. 

W.  J.  Hdskett^  for  the  libellants. 

Benedict  <&  Benedict^  for  the  claimants. 
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IN  THE  MATTER  OP   MYEON  EOSENBEBG,   A 

BANKRUPT. 

Arrbbt  of  Bankrupt. — Stat  of  pROCEBDiNoa. — ^Provable  Debt. 

Where,  after  a  bankrapt  had  filed  his  petition  in  bankruptcy,  he  was  arrested 
Q^der  an  order  of  a  State  Court,  and,  while  under  arrest,  obtained  from  the 
bankruptcy  Court  an  order  staying  proceedings  in  the  action  in  which  he  was 
arrested,  and  the  creditors,  not  haying  proyed  their  debt  in  ilie  baokruptoy 
proceedings,  moyed  to  set  aside  the  stay: 

ffeid.  That  their  debt,  being  for  merchandise  sold  at  an  agreed  price,  was  proy- 
able  under  the  1 9th  section  of  the  bankruptcy  Act,  and  was  made  by  the  88d 
section  none  the  less  so,  because  it  might,  under  that  section,  be  a  debt  which 
could  not  be  discharged ; 

That  no  consequences  can  be  allowed,  under  the  Slst  section,  to  flow  from  prov- 
ing a  debt,  which  are  inconsistent  with  the  proyisions  of  the  88d  section. 
Therefore,  so  much  of  the  21st  section  as  imposes  a  penalty  for  proying  a  debt, 
cannot  be  construed  as  applying  to  a  debt  which,  by  the  88d  section,  is  not  dis- 
chargeable. 

That,  under  the  21st  section,  any  action  to  recoyer  a  proyable  debt  is  to  be 
stayed  until  a  determination  is  had  as  to  the  discharge,  whether  the  debt  be 
one  that  will  or  will  not  be  discharged. 

Seymour's  Case  (1  Ben.  848)  criticised  and  oyerruled. 

BiiATOHFOBD,  J.  The  bankrupt  filed  his  petition  in. 
this  case,  as  a  voluntary  bankrupt,  on  the21stof  May,  1868. 
At  that  time  he  was  indebted  to  Zinn^  Aldrioh  &  Oo.,  of 
New  York,  in  the  sum  of  $1,081.77,  for  merchandise  sold 
by  them  to  him.  On  the  22d  of  May,  1868,  Zinn,  Aldrich 
&  Oo.  commenced  an  action  against  him  in  the  Superior 
Oourt  of  the  city  of  New  York,  to  recover  that  debt. 
The  complaint  in  that  action  sets  forth  the  sale  and  de- 
livery of  the  merchandise  to  the  above  amount,  and  the 
non-payment  of  the  debt,  and  claims  judgment  for  the 
amount.  It  sets  forth  nothing  else.  On  affidavits  show- 
ing that  the  debt  was  fraudulently  contracted,  the  Supe- 
rior Oourt,  on  the  23d  of  May,  1868,  granted  an  order  in 
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the  action  that  the  bankrupt  be  arrested  therein,  and  be 
held  to  bail  in  the  sum  of  $2,000.    The  bankrupt  was 
arrested  on  the  order,  and  gave  the  bail.    He  has  not 
moved  the  State  court  to  set  aside  or  discharge  the 
order  of  arrest.     The  action  being  still  pending,  the 
bankrupt,  on  the  10th  of  June,  1868,  presented  a  petition 
to  this  court,  setting  forth  the  pendency  of  the  action, 
that  he  had  been  arrested  and  held  to  bail  on  an  untrue 
statement  of  facts,  that  the  claim  made  in  the  action 
was  a  debt  justly  due  by  him,  and  was  set  forth  in  the 
schedule  to  his  petition,  and  was  provable  under  the 
bankruptcy  Act,  and  that  his  discharge  in  bankruptcy 
would  discharge  the  debt,  and  praying  for  an  order 
staying  all  proceedings  in  the  action  on  the  part  of  the 
plaintiffs  therein,  except  the  perfecting  of  bail,  until  the 
question  of  his  discharge  in  bankruptcy  should  be  deter- 
mined by  this  court.    Such  an  order  was  made  on  the 
same  day  by  this  court.    The  plaintiff  in  the  action 
now  move  for  an  order  settmg  aside  and  vacating  the 
stay  of  proceedings.    This  motion  is  founded  on  an 
afiEidavit  setting  forth  that  the  debt  in  question  was  con- 
tracted by  the  fraud  of  the  bankrupt,  and  on  copies  of 
the  affidavits  on  which  the  order  of  arrest  was  grants, 
and  which  state  particularly  the  circumstances  of  the 
firaud.    The  bankrupt  opposes  the  application,  and  intro- 
duces his  own  affidavit,  denying  the  fraud  and  the  alle*^ 
gations  in  regard  thereto,  contained  in  the  affidavits  on 
which  the  order  of  arrest  was  made.    It  does  not  appear 
that  the  debt  has  been  proved  in  the  bankruptcy  pro- 
ceedings.   It  is  beyond  doubt  a  provable  debt  under 
section  19,  being  for  merchandise  sold  for  an  agreed 
price,  and  it  is  made  by  section  33  none  the  less  provable, 
because  it  may,  under  that  section,  be  a  debt  which  can- 
not be  discharged. 

The  stay  in  question  was  granted  under  section  21  of 
the  Act.  That  section  provides  as  follows :  '*  Ko  creditor 
proving  his  debt  or  claim  shall  be  allowed  to  maintain 
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any  suit  at  law  or  in  equity  therefor  against  the  bank- 
rupt, but  shall  be  deemed  to  have  waived  all  right  of 
action  and  suit  against  the  bankrupt ;  and  all  proceed- 
ings already  commenced,  and  unsatisfied  judgments  al- 
ready obtained  thereon,  shall  be  deemed  to  be  discharged 
and  surrendered  thereby ;  and  no  creditor  whose  debt  is 
provable  under  this  Act  shall  be  allowed  to  prosecute  to 
final  judgment. any  suit  at  law  or  in  equity  therefor 
against  the  bankrupt  until  the  question  of  the  debtor's 
discharge  shall  have  been  determined ;  and  any  such  suit 
or  proceedings  shall,  upon  the  application  of  the  bank- 
rupt, be  stayed  to  await  the  determination  of  the  court 
in  bankruptcy  on  the  question  of  the  discharge,  provided 
there  be  no  unreasonable  delay  on  the  part  of  the  bank- 
rupt in  endeavoring  to  obtain  his  discharge ;  and  pro- 
vided also,  that  if  the  amount  due  the  creditor  is  in 
dispute,  the  suit,  by  leave  of  the  court  in  bankruptcy, 
may  proceed  to  judgment,  for  the  purpose  of  ascertain- 
ing the  amount  due,  which  amount  may  be  proved  in 
bankruptcy,  but  execution  shall  be  stayed  as  aforesaid." 
The  ground  on  which  it  is  urged  that  the  stay  of  pro- 
ceedings should  be  set  aside  is,  that  the  provision  of  the 
21st  section  for  a  stay  of  provable  debts  relates  only  to 
such  debts  as  are  dischargeable,  and  does  not  apply  to 
such  debts  as  are  declared  by  section  33  to  be  not  dis- 
chargeable. 

It  is  difficult  to  give  an  entirely  satisfactory  construc- 
tion to  the  provisions  of  the  21st  section.  We  have, 
first,  the  case  of  a  creditor  who  proves  his  debt.  The 
penalty  imposed  upon  him  for  proving  his  debt,  is, 
that  he  is  debarred  from  maintaining  any  suit  therefor 
against  the  bankrupt.  He  is  debarred  from  doing  so 
not  merely  until  the  question  of  the  bankrupt's  dis- 
charge shall  have  been  determined,  but  forever.  He  is 
declared  to  have  waived  all  right  of  action  against  the 
bankrupt,  and  to  have  discharged  and  surrendered,  by 
proving  his  debt,  all  proceedings  already  commenced 
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and  all  unsatisfied  judgments  already  obtained  thereon. 
This  provision  in  regard  to  debts  proved  must  be  con- 
strued in  connection  with  the  clause  of  section  33  which 
declares  that  "no  debt  created  by  the  fraud  or  embezzle- 
ment of  the  bankrupt,  or  by  his  defalcation  as  a  public 
Qfficer,  or  while  acting  in  any  fiduciary  capacity,  shall  be 
discharged  under  this  Act,  but  the  debt  may  be  proved, 
and  the  dividend  thereon  shall  be  a  payment  on  account 
of  said  debt."  No  consequences  can  be  allowed,  under 
section  21,  to  flow  from  proving  a  debt,  which  are  incon- 
sistent with  the  piaovisions  of  section  33.  Therefore,  so 
much  of  section  21  as  imposes  a  penalty  for  proving  a 
debt,  cannot  be  construed  as  applying  to  a  debt  which, 
by  section  33,  is  not  dischargeable.  We  have  next,  in 
section  21,'  the  case  of  a  creditor  whose  debt  is  provable. 
This  includes  provable  debts  which  are  proved  as  well  as 
provable  debts  which  are  not  proved,  and,  therefore,  in- 
cludes debts  which  are  embraced  in  the  preceding  pro- 
vision in  regard  to  penalties  for  proving  debts.  Now 
the  creditor  in  a  provable  debt,  whether  it  is  proved  or 
not  proved,  is  not  to  be  allowed  to  prosecute  to  final 
judgment  any  suit  therefor  against  the  bankrupt,  until 
the  question  of  his  discharge  has  been  determined.  If 
the  debt  is  provable,  but  not  proved,  the  only  penalty 
on  the  creditor  for  being  a  creditor  is,  that  his  right  of 
action  is  to  be  suspended  until  the  bankruptcy  court  has 
decided  as  to  the  debtor's  discharge.  If  the  debt  is 
proved,  then  to  that  penalty  is  added  the  further  penalty 
of  a  waiver  of  all  right  of  action  forever  against  the 
bankrupt,  and  a  discharge  and  surrender  of  all  pending 
proceedings  and  unsatisfied  judgments,  provided  the 
debt  is  a  dischargeable  debt.  The  provisions  of  section 
21,  thus  far  considered,  are  addressed  quite  as  much  to 
the  courts  of  the  States  as  to  the  bankruptcy  tribunals, 
and  are  to  be  applied  and  enforced  by  the  former  quite  as 
much  as  by  the  latter.  The  section  then  goes  on  to  pro- 
vide that  "any  such  suit  or  proceedings,"  that  is,  any 
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suit  or  proceedings  to  recover  a  provable  debt,  whether 
proved  or  not  proved,  and,  if  proved,  whether  discharge- 
able or  not,  *'  shall,  upon  the  application  of  the  bank- 
rupt, be  stayed,  to  await  the  determination  of  the  court 
in  bankruptcy  on  the  question  of  discharge,  provided, 
&c."   This  provision  is  especially  addressed  to  the  bank- 
ruptcy court,  and  the  stay  provided  for  is  to  be,  and  is, 
in  practice,  granted  by  that  court.    The  manifest  ob- 
ject of  the  provision  is  to  relieve  the  bankrupt,  while 
he  is  proceeding  in  good  faith  to  obtain  his  discharge, 
and  until  the  question  of  his  discharge  is  determined, 
and  he  either  obtains  it  or  is  refused  it,  from  being 
harassed  by  suits  for  the  recovery  of  provable  debts. 
If  the  amount  of  a  debt  is  in  dispute,  the  suit  may 
proceed  so  as  to  put  the  debt  in  a  condition  of  prova- 
bility, and  then  it  must  stop.    If  a  discharge  is  granted, 
then  the  bankrupt  is  able  to  plead  the  discharge  in  any 
suit  that  may  have  been  stayed,  and  the  stay  ceases. 
When  the  discharge  is  pleaded,  the  question  of  the  ex- 
tent of  its  operation  upon  the  debts  of  the  bankrupt, 
and  whether  a  particular  debt  is,  or  is  not,  discharged 
by  it,  comes  up  for  determination  by  the  court  in  which 
the  suit  is  pending  in  which  it  is  pleaded.    If  a  suit  be 
then  brought  for  a  debt  which  has  been  proved  in  the 
bankruptcy  proceeding,  and  the   discharge'  is  pleaded, 
and  it  is  shown,  in  reply,  that  the  debt  is  within  the  ex- 
ceptions in  section  33,  it  is  for  the  court  in  which  the 
suit  is  brought,  to  decide  whether,  under  section  21  of 
the  Act,  the  proving  of  the  debt  deprives  the  creditor 
of  the  benefit  of  section  33.      So,  too,  if  a  discharge  is 
refused,  the  stay  ceases,  its  object  having  been  accom- 
plished, and  the  bankrupt  having  had  the  opportunity, 
unharrassed  by  suits,  to  endeavor  to  obtain  his  dis- 
charge.    What*  would  be  the  effect,  under  section  21, 
of  proving  a  debt,  where  a  discharge  is  refused  to  the 
bankrupt,  is  a  question  that  does  not  arise  for  consider- 
ation in  this  case.    I  only  allude  to  it,  as  connected  with 
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the  embarrassment  that  is  felt  in  arriving  at  any  perfectly 
satisfactory  construction  of  all  parts  of  the  21st  section. 
I  am  satisfied,  however,  that  the  good  sense  of  the  sec- 
tion is,  that  an  action  to  recover  a  provable  debt  is  to 
be  stayed  until  a  determination  is  had  as  to  the  dis- 
charge, whether  the  debt  be  one  that  will  be  dis- 
charged, or  one  that  will  not  be  discharged.  I 
have  heretofore  taken  a  different  view  of  this  section 
{Seymour^s  case^  1  Ben.  R.  348),  and  have,  in  some  cases, 
instituted  an  inquiry  into  the  dischargeability  of  a  debt, 
with  a  view  to  staying  a  suit  brought  to  recover 
it,  if  it  were  found  by  this  court  to  be  dischargeable,  and 
to  refuse  such  stay,  if  the  debt  were  found  to  be  not  dis- 
chargeable. But,  on  fuller  consideration,  I  think  that 
the  section  cannot  properly  bear  any  other  construction 
than  the  one  I  now  give  to  it.  The  stay  is  a  temporary 
thing.  The  discharge  is  the  permanent  thing.  The 
object  of  the  stay  is  to  give  time  for  putting  into  ac- 
tion the  permanent  bar  to  the  debt.  There  is  reason  in 
staying  suits  for  all  debts  which  can  be  proved  in  bank- 
ruptcy, so  that,  when  the  suits  proceed  again,  the 
bankrupt  may,  if  he  can  obtain  a  discharge,  have  the 
additional  defence  it  will  furnish  him.  But  there  is  no 
good  reason  why  the  bankruptcy  court  should  enter,  in 
advance  of  a  discharge,  upon  the  inquiry  as  to  whether 
the  discharge  will,  when  pleaded  in  bar  of  a  particular 
debt,  operate  to  discharge  that  debt.  That  inquiry  is 
one  properly  to  be  made  only  by  the  court  in  which  a 
direct  suit  on  the  debt  is  pending,  and  whose  determina- 
tion will  be  a  binding  judgment  on  the  question  between 
the  parties.  Such  an  inquiry,  by  this  court,  made  with 
a  view  to  see  whether  it  shall  or  shall  not  stay  a  suit, 
will  not  have  the  effect  of  making  its  determination  res 
aijudicata  between  the  parties,  so  as  to  preclude  further 
inquiry  by  another  court.  Another  controlling  view 
suggests  itself.  A  discharge  may  not  be  granted.  There 
will  then  have  been  an  expensive  and  profitless  inquiry 
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as  to  the  probable  effect  of  a  possible  discbarge.    No 
such  proceeding  was  intended  by  the  statute. 

I  think  it  proper  to  say  that  this  construction  of  the 
21st  section  has  no  application  to  the  last  clause  of  the 
26th  section,  in  regard  to  the  liability  of  a  bankrupt  to 
arrest.  By  the  specific  provision  of  that  clause,  the 
bankrupt  is  entitled  to  be  relieved  from  arrest  if  the  ar- 
rest is  founded  on  a  debt  from  which  his  discharge,  if 
granted,  would  release  him,  and  this  court  is  required^ 
so  long  as  the  question  of  a  discharge  is  undetermined^ 
to  inquire  whether  the  arrest  is  founded  on  such  a  debt. 
As  the  debt  in  this  case  is  a  provable  debt,  the  stay  of 
proceedings  was  proper,  and  the  motion  to  vacate  the 
stay  is  denied. 

Beach  <&  Bemariy  for  the  creditors. 
BefKvedict  <&  Boardman^  for  the  bankrupt. 
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The  question,  what  are  proper  books  of  account  to  be  kept  by  a  merchant  or 
tradesman,  is  in  each  case  a  question  of  evidence. 

Where  a  bankrupt,  for  a  year  before  filing  his  petition,  was  engaged  in  the  busi- 
ness of  buying  and  selling  furniture  on  Ms  own  account,  having  a  shop  where 
his  goods  were  displayed  and  sold  : 

Heldy  That  he  was  a  merchant  or  tradesman,  under  the  29th  section  of  the  Bank- 
ruptcy Act 

"Where  a  bankrupt  kept  no  books  but  two  memorandum  books,  from  which  he  * 
could  not  tell  the  amount  of  the  business  he  had  done,  or  the  particulars  and 
consideration  of  debts  due  to  and  by  his  principal  debtors  and  creditors : 

ffeld^  That  the  bankrupt  had  not  kept  proper  books  of  account  under  the  29th 
section,  and  a  discharge  must  be  refused. 
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BiiATCHFOKD,  J.  The  first  specification  filed  in  oj)- 
position  to  the  discharge  of  the  bankrupt  sets  forth  that, 
during  the  whole  of  the  year  1867,  he  was  a  merchant 
engaged  in  the  purchase  and  sale  of  furniture  on  his  own 
account,  at  No.  149  Bowery,  in  the  city  of  New  York,  and 
y^t,  with  the  fraudulent  intent  of  concealing  from  his 
creditors  the  true  state  of  his  affairs,  he  kept  no  books  of 
account  whatever  during  any  of  the  said  period.  The 
29th  section  of  the  bankruptcy  Act  provides,  that  no  dis- 
charge shall  be  granted,  if  the  bankrupt,  being  a  mer- 
chant or  tradesman,  has  not,  subsequently  to  the  passage 
of  the  Act,  kept  proper  books  of  account.  The  Act  was 
passed  March  2d,  1867.  The  provision  in  question  does 
not  qualify  in  any  manner  the  effect  of  the  non-keeping 
of  the  books.  It  does  not  say  that  the  non-keeping 
mast  be  with  intent  to  defraud  his  creditors  or  to  con- 
ceal anything  from  his  creditors.  In  the  same  section, 
in  the  case  of  destroying  or  making  false  entries  in 
books,  or  removing  or  transferring  property,  the  intent 
and  purpose  of  defrauding  creditors,  or  of  preferring  a 
particular  creditor,  or  of  preventing  the  property  from 
being  administered  in  bankruptcy,  are  made  essential 
conditions.  By  the  English  bankruptcy  statute,  an  intent 
on  the  part  of  the  bankrupt  to  conceal  the  true  state  of 
his  affairs  must  be  coupled  with  a  wilful  omission  to 
keep  proper  books  of  account,  in  order  to  warrant  the 
refusal  of  a  discharge.  Undoubtedly,  under  the  Act  of 
1867,  if  the  non-keeping  gf  any  book  or  books  be  shown 
to  have  had  no  effect  in  concealing  from  creditors  the 
true  state  of  the  bankrupt's  affairs,  that  circumstance 
mu^t  have  weight  in  determining  whether  such  books  as 
were  kept  were  proper  books.  But  the  intent  of  the 
non-keeping  of  books  is  of  no  importance.  The  mere 
omission  is  the  thing  plainly  interdicted.  Therefore,  so 
mach  of  the  specification  under  consideration  as  attaches 
an  intent  to  the  omission  may  be  properly  rejected  as 
surplusage ;  and  the  allegation  that  the  bankrupt  kept* 
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no  books  of  account  whatever  during  the  period  referred 
to,  is  equivalent  to  an  allegation  that  he  kept  no  such 
books  of  account  as  he  was  required  by  the  statute  to 
keep,  that  is,  no  proper  books  of  accoimt. 

From  the  1st  of  January,  1867,  to  the  1st  of  JoAuary, 
1868,  during  which  period  many  of  the  debts  due  by  the 
bankrupt,  as  set  forth  in  his  schedule  of  debts,  were  con- 
tracted, he  was  engaged  in  business  on  his  own  account, 
buying  and  selling  furniture,  in  the  city  of  New  York* 
He  had  a  shop  or  store  where  his  wares  or  merchandise 
were  displayed  and  sold.    He  was,  therefore,  a  merchant 
or  tradesman,  under  the  29th  section.    His  voluntary 
petition  was  £Qed  on  the  3d  of  February,  1868.    On  the 
10th  of  September,  1868,  the  bankrupt  testified,  on  his 
examination,  that  he  did  not  keep  any  books  of  account 
at  all  while  he  was  in  the  furniture  business  on  his  own 
account.    The  specifications  in  opposition  to  the  dis- 
charge were  filed  on  the  17th  of  September,  1868.    The 
bankrupt  was  again  examined  thereafter,  and,  on  the  12th 
of  October,  1868,  testified,  that  when,  in  his  original  ex- 
amination, he  stated  that  he  did  not  keep  books  when  he 
carried  on  business,  he  meant  that  he  did  not  keep  a  reg- 
ular- set  of  books ;  that  he  cannot  write  and  does  not 
know  how  to  keep  books ;  that  he  can  write  his  name 
only ;  that  he  can  write  a  little  German  so  far  as  to  write 
his  name,  but  not  to  keep  books  ;  that  he  kept  a  memo- 
randum book,  in  which  he  made  entries  in  German  that 
he  could  understand,  and  that  he  relied  upon  that ;  that 
he  did  not  keep  a  book-keeper  because  his  business  could 
not  afford  it ;  that  he  had  lately  found  the  memorandum 
book  referred  to ;  that  at  the  time  the  petition  and 
schedules  were  prepared  that  book  was  not  shown  to  the 
counsel  who  prepared  them,  because  it  was  then  lost ; 
that  he  told  his  counsel  at  that  time  that  he  did  not  keep 
any  books  of  account,  but  only  kept  such  memorandum 
book ;  that  his  schedules  were  made  up  from  his  memory 
of  what  people  owed  him,  and  the  schedules  of  what  he 
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owed  were  made  oat  from  bills  in  bis  possession ;  and 
that  the  memorandam  book  was  kept  in  German,  with,  it 
may  be,  a  few  entries  in  English  b^  his  daughter.    On 
the  17th  of  October,  1868,  the  bankrupt  produced  two 
memorandum  books  as  being  the  only  books  that  were 
kept  by  him.    He  was  then  examined  in  regard  to  those 
books.    Being  asked  what  was  the  nature  of  the  entries 
in  the  books,  he  stated  that  when  a  man  bought  goods  of 
him  he  put  it  down  there.    He  stated,  that  the  entries 
were  in  the  handwritings  of  himself,  his  son,  his  daugh- 
ter, and  strangers  when  they  bought  goods  of  him ;  that 
every  thing  of  his  affairs  was  in  those  books  ;  that  the 
names  of  aU  purchasers  to  whom  goods  were  sold  and 
delivered  were  there ;  that  some  of  their  residences  were 
there,  and  some  not ;  and  that  the  books  contained  en- 
tries of  very  few  of  his  purchases  in  the  furniture  busi- 
ness.   The  books  have  been  submitted  to  the  inspection 
of  the  court,  but  the  question  whether  they  were  the 
proper  books  of  account  required  to  be  kept  by  the  bank- 
rupt must  depend  upon  the  testimony.    After  the  books 
were  produced,  the  bankrupt  was  asked,  on  his  exami- 
nation, whether  he  could  tell  what  amount  of  business  he 
did  during  the  year  1867.    He  replied  that  he  did  not 
know,  but  that,  as  near  as  he  could  tell,  it  might  be  from 
one  to  five  thousand  dollars.    In  his  examination  on  the 
10th  of  September,  he  gtated  that  one  Bosenberg,  who 
appears  in  his  inventory  of  assets  as  a  debtor  to  him  for 
$887.50,  owed  him  that  amount  for  money  loaned  and 
furniture  bought,  but  he  did  not  know  how  much  was  for 
money  loaned,  or  •  how  much  was  for  furniture  bought ; 
that,  in  regard  to  a  claim  in  his  inventory  against  one 
Biddle  for  $476.40,  it  was  for  furniture,  but  he  could  not 
teU  the  price  of  the  furniture  ;  and  that,  in  regard  to  a 
claim  in  his  inventory  against  one  Jones  for  $2,280.76,  it 
was  for  money  lent  at  different  times,  but  he  could  not 
tell  the  dates,  and  it  might  be  a  year  and  a  half  ago. 
All  the  items  of  assets  in  the  inventory,  nine  in  number, 
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and  amoonting  to  $5,54409,  are  pnt  down  merely  as  due 
by  nine  persons.  In  regard  to  Bosenberg,  Biddle,  Jones, 
and  three  others,  th^  debts  dne  by  which  six  amount  in 
the  aggregate  to  $5,406.09,  their  present  residences  are 
stated  in  the  inventory  to  be  unknown.  The  creditors 
were  entitled  to  know  what  amount  of  business  the  bank- 
rupt did  during  the  year  1867,  after  the  passage  of  the 
bankruptcy  Act,  nearer  than  a  conjecture  that  it  was 
from  one  to  five  thousand  dollars.  They  were  also  enti- 
tled to  know  the  particulars  and  consideration  of  the  in- 
debtedness due  by  Bosenberg,  and  the  price  of  the  fur- 
niture sold  to  Biddle,  and  the  details  of  the  money  loaned 
to  Jones.  If  the  bankrupt  had  kept  proper  books  of  ac- 
count, and  if  these  memorandum  books  were  such  proper 
books  of  account  as  he  ought  to  have  kept,  he  would 
have  been  able  to  give  the  information  asked  on  the 
points  referred  to.  The  fact  that,  after  these  books  were 
produced,  he  could  not  tell  more  nearly  than  he  did  the 
amount  of  his  business  during  the  year  1867,  is  conclu- 
sive evidence  that  the  books  he  kept  were  not  proper 
books.  The  question  of  what  are  proper  books 
must  be  in  each  case  a  question  of  evidence.  What 
would  be  proper  and  sufficient  books  in  one  case  would 
be  improper  and  insufficient  in  another.  In  the  present 
case,  on  the  evidence,  the  books  were  not  such  proper 
books  of  account  as  ought  to  have  been  kept.  It  may 
perhaps  be  shown  that  they  were  proper,  and  I  am  dis- 
posed to  allow  an  opportunity  to  the  bankrupt  to  do  so,  if 
he  desires  to  introduce  further  evidence  on  the  point. 
At  present,  I  refuse  the  discharge  on  the  first  specifica- 
tion, without  passing  on  any  of  the  other  three. 

S.  Sirschy  for  the  bankrupt. 
P.  H.  Vernon,  for  the  creditors. 
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Jurisdiction. — Carrying  on  Business. 

Where  a  bankrupt,  who  filed  his  petition  in  the  Southern  District  of  New  York, 
in  December,  1867,  was  a  member  of  a  firm  engaged  in  manufacturing  cloths 
in  New  Jersey,  which  failed  in  October,  1866,  and,  for  six  months  before  the 
filing  of  the  petition,  he  had  resided  in  New  Jersey,  but  had  a  desk  in  the  office 
of  his  son  in  New  York  city,  where  he  receiyed  and  wrote  letters,  and  kept 
books  and  papers,  and  was  engaged  in  closing  up  the  affairs  of  the  concern, 
but  did  no  other  business  and  had  no  other  place  of  business : 

Meidf  That  his  petition  was  not  properly  filed  in  this  district,  and  this  court  had 
no  jnriBdiction  to  grant  a  discharge. 

The  discharge  of  the  bankrupt  in  this  case  was  op- 
posed by  a  creditor,  who  specified  as  one  of  the  grounds 
of  his  opposition,  that  the  bankrupt  did  not  reside  or 
carry  on  business,  for  the  six  months  next  immediately 
preceding  the  time  of  the  filing  of  the  petition  for  his 
discharge,  in  the  Southern  District  of  New  York.  The 
petition,  which  was  a  voluntary  one,  was  filed  on  the 
10th  of  December,  ,1867,  and  described  the  bankrupt  as 
**of  the  city  of  Elizabeth,  in  the  county  of  Union,  and 
State  of  New  Jersey,"  and  stated  that  **he  has  had  a 
place  of  business,  and  carried  on  business,  as  a  dealer  in 
cloths,  for  six  months  next  immediately  preceding  the 
filing  of  this  i)etition,  at  24  Church  street,  in  the  city 
of  New  York,"  within  the  Southern  District  of  New 
York.  The  proofs  in  the  case  showed  that  the  bankrupt 
was  a  member  of  the  firm  of  Little  &  Dana,  which  had  a 
manufactory  of  cloths  in  New 'Jersey;  that  the  insol- 
vency of  that  firm  became  known  in  October,  1866 ;  that 
the  assets  of  the  firm,  when  it  failed,  consisted  of  woolen 
goods  and  machinery,  the  machinery  being  in  New  Jer- 
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sey ;  that  the  woolen  goods  were  and  continued  to  be  in 
the  hands  of  agents  in  New  York  and  Philadelphia,  the 
agents  in  New  York  being  Collins,  Atwater  &  Whitney ; 
that  neither  the  bankrupt  nor  his  firm  kept  any  books  of 
account  after  July,  1867 ;  that  the  firm  never  kept  any 
porter,  clerk,  or  employee  in  the  city  of  New  York ;  that 
the  firm  were  manufacturers,  and  never  called  them- 
selves merchants,  and  had  a  factory  and  an  office  in 
New  Jersey ;  that,  for  the  six  months  next  immediately 
preceding  the  filing  of  the  petition,  the  firm  had  desk 
room  in  the  office  of  a  firm  of  which  the  son  of  the  bank- 
rupt was  a  member,  at  No.  24  Church  street^  New  York, 
and  received  letters  by  mail,  addressed  to  them  there, 
and  wrote  letters  from  there ;  that  neither  the  bankrupt 
nor  his  firm  had  any  other  office  or  place  of  business ; 
that  their  books  and  papers  were  at  the  office,  at  No.  24 
Church  street ;  that  a  tin  sign,  with  the  words  '^  Little  & 
Dana,''  was  attached  to  the  door  of  that  office ;  that  the 
firm  ceased  manufacturing  on  the  1st  of  May,  1867 ;  that 
the  business  the  bankrupt  was  engaged  in  at  No.  24  Church 
street,  from  the  1st  of  May,  1867,  was  settling  up  the 
business  of  the  firm,  and  receiving  and  writing  letters ; 
that  no  rent  was  paid  for  the  desk-room  or  the  use  of  the 
office ;  and  that  the  bankrupt  resided  in  New  Jersey. 

• 
Dams,  DooUttle  cfe  Wyman,  for  the  bankrupt. 

Sterne  Chittenden,  for  the  creditor. 

Blatchford,  J.  It  is  required  by  the  eleventh  sec- 
tion of  the  bankruptcy  Act,  that  the  voluntary  petition 
of  a  bankrupt  shall  be  addressed  to  the  judge  of,  and 
filed  in,  the  judicial  district  in  which  the  bankrupt  has 
resided  or  carried  on  business  for  the  six  months  next 
immediately  preceding  the  time  of  filing  such  petition, 
or  for  the  longest  period  during  such  six  months.  In  the 
present  case,  the  bankrupt  resided  in  New  Jersey,  and 
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he  did  not,  in  the  sense  of  the  Act,  carry  on  business  in 
New  York  during  any  part  of  the  six  months.  His  firm 
were  manufacturers  of  woolen  goods  in  New  Jersey,  not 
merchants.  They  failed  in  October,  1866,  They  made 
no  goods  after  May  1st,  1867.  Their  goods  were  not  in 
their  own  hands  for  sale,  but  were  in  the  hands  of  agents. 
They  kept  no  books  of  account  for  more  than  four  months 
before  the  filing  of  the  petition.  They  did  not  have  any 
porter,  clerk,  or  employee  in  New  York,  but  only  an  office, 
in  which  to  write  and  receive  letters  and  keep  books  and 
papers,  the  use  of  which  office  was  furnished  to  them  as 
a  gratuity.  The  fact  that  the  bankrupt  had  no  office  or 
place  of  business  elsewhere  than  in  New  York,  and  that 
he  was  in  the  habit  of  coming  to  New  York  to  write  and 
receive  his  letters  there,  and  to  settle  up  his  old  business 
there,  at  an  office  where  he  kept  up  on  a  sign  the  name 
of  his  firm,  does  not  make  out  a  carrying  on  of  business 
in  New  York,  within  the  sense  of  the  Act.  The  whole 
effort  on  the  part  of  bankrupt  in  the  testimony  appears 
to  have  been  to  show  that  the  only  place  of  business  or 
office  he  had  was  in  New  York,  and  that  he  did  not  carry 
on  business  elsewhere  than  in  New  York,  and  then  to 
insist  that  it  follows  that  he  carried  on  business  in  New 
York.  This  is  a  departure  from  the  statute  and  from 
what  the  bankrupt  understood  to  be  necessary  when  he 
swore  to  his  petition.  In  that  he  swears  that  he  has 
**  carried  on  business,  as  a  dealer  in  cloths,  for  six  months 
next  immediately  preceding  the  filing  of  this  petition,  at 
24  Church  street,  in  the  city  of  New  York."  Now,  what- 
ever else  the  testimony  shows,  it  proves  that  this  alle- 
gation in  the  petition  is  wholly  untrue.  Not  only  did 
he  not  carry  on  business  as  a  dealer  in  cloths,  for  the  six 
months,  at  No.  24  Church  street,  but  he  did  not  carry  on 
business  at  all  in  New  York  during  the  six  months,  in 
the  sense  of  the  Act.  He  ought  to  have  filed  his  peti- 
tion in  New  Jersey.  The  discharge  is  refused  for  want 
of  jurisdiction  in  this  court  to  grant  it. 
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Examination  op  Bankrupt. — Power  op  Reoistkr. 

The  proceedings  before  a  register,  in  banlnniptcy  cases,  are  under  the  control  of  the 
register,  and  should  proceed  without  unreasonable  delay.  No  inflexible  rule 
can  be  laid  down  as  to  poatponementa  or  adjournments. 

BiiATCHFOBD  J,  In  this  case,  after  objections  to  the 
bankrupt's .  discharge  had  been  filed,  the  court  ordered 
the  testimony  in  the  matter  to  be  taken  before  the  reg- 
ister. On  such  order  proceedings  were  taken,  and  were 
several  times  adjourned,  at  the  request  of  the  attorney 
for  the  opposing  creditor,  on  the  ground  of  sickness  or  • 
professional  engagements  elsewhere. 

On  request  of  the  bankrupt,  the  register  has  certified 
the  facts  to  the  court. 

The  proceedings  before  a  register  are  to  be  con- 
ducted by  him  with  the  exercise  of  a  proper  legal  dis- 
cretion, and,  subject  to  that  rule,  are  entirely  within  his 
control.  If  a  party  unreasonably  refuses  to  proceed 
in  a  matter,  the  matter  must  proceed  without  him,  and 
the  register  must  see  that  it  proceeds  in  whatever  man- 
ner may  be  proper.  No  new  or  further  order  or  rule  on 
the  subject  is  necessary.  The  registers  have  ample 
authority  in  the  premises,  and  should  exercise  it  to  pre- 
vent unnecessary  and  unreasonable  delays.  No  general 
inflexible  law  can  be  laid  down  in  respect  to  postpone- 
ments or  adjournments  by  them.  Every  case  must  be 
treated  on  its  own  merits,  with  the  exercise  of  legal  dis- 
cretion, and  according  to  the  best  judgment  of  the 
register. 
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Plxadino. — Indiotmskt. — Internal  Kbyenub. — Fraudulbnt  Bond. 

The  general  rale  is  tbat^  in  an  indictment  for  an  offence  created  by  statate,  it  is 
sufficient  to  describe  the  offence  in  the  words  of  the  statute.  If  the  defend- 
ant insists  upon  greater  particularity,  it  is  for  him  to  show  that  the  case  falls 
within  some  exception  to  the  general  rule. 

In  an  indictmeot  under  the  42d  section  of  the  Internal  Reyenue  Act  of  July  18th, 
1866  (14  Stat  at  Large,  p,  162),  for  executing  a  fraudulent  bond,  it  is  not  neces- 
sary to  set  out  the  particulars  in  which  the  bond  is  fraudulent,  or  the  particular 
manner  in  which  the  payment  of  the  tax  was  evaded,  or  in  which  the  bond 
was  used,  or  attempted  to  be  used,  in  fraud  of  the  revenue  law,  or  in  which 
the  accused  executed  the  bond  or  procured  it  to  be  executed,  or  conniyed 
at  its  execution. 

Under  the  27th  section  of  that  Act,  the  proper  person  to  give  the  warehouse  bond 
there  provided  for  is  the  person  who,  under  the  24th  section,  gives  the  notice 
to  the  Government  that  he  is  the  person  engaged  in  the  business  of  a  distiller, 
at  the  distillery  in  question. 

BiiATGHFORD,  J.  This  is  a  motion  in  arrest  of  judg- 
ment and  also  for  a  new  trial.  The  defendant  has  been 
convicted  on  an  indictment  founded  on  the  42d  section 
of  the  Internal  Eevenue  Act  of  July  13th,  1866  (14  U. 
8.  Stat,  at  LargCj  162).  That  section,  so  far  as  it  applies 
to  the  present  case,  provides,  that  any  person  who  shall 
execute  any  fraudulent  bond  required  by  law  or  regula- 
tions, or  who  shall  fraudulently  procure  the  same  to  be 
executed,  or  who  shall  connive  at  the  execution  thereof, 
by  which  the  payment  of  any  internal  revenue  tax  shall 
be  evaded  or  attempted  to  be  evaded,  or  which  shall  in 
any  way  be  used  or  attempted  to  be  used  in  fraud  of 
the  internal  revenue  laws  and  regulations,  on  conviction 
thereof,  shall  be  imprisoned,  &c.  The  statute  does  not 
make  the  oifence  a  felony.  The  first  count  of  the  in- 
dictment avers  that  the  defendant,  on  a  day  and  at  a 


30  SOUTHERN  DISTRICT  OF  NEW  YORK, 

United  States  v.  Henry. 

place  named,  unlawfully,  knowingly,  and  wilfully  did 
execute,  and  fraudulently  procure  to  be  executed,  and 
connive  at  the  execution  of,  a  certain  bond,  which  said 
bond  was  then  and  there  required  by  law  and  regulations 
to  be  given  by  one  Baedle,  Baedle  then  and  there  being 
the  owner  of  a  distillery,  and  then  and  there  being  the 
owner  of  a  bonded  warehouse  provided  by  him  for  the 
storage  of  bonded  spirits  of  his  own  manufacture,  which 
said  bond,  so  executed,  as  aforesaid,  was  then  and  there 
fraudulent,  and  by  which  said  fraudulent  bond  the  pay- 
ment of  a  certain  internal  revenue  tax,  to  wit,  the  tax 
on  the  spirits  distilled  by  such  person  as  such  owner  of 
a  distillery  as  aforesaid,  was  evaded  and  attempted  to 
be  evaded,  then  and  there,  with  intent  to  defraud  the 
United  States.  The  bond  is  set  out  in  Tiaec  verbal  and 
the  count  avers  that  the  defendant  then  and  there  knew 
the  said  fraudulent  bond  to  be  fraudulent,  against  the 
peace,  &c.  The  second  count  is  in  all  respects  like  the 
first,  except  that,  instead  of  the  averment  as  to  the 
evasion  and  attempt  at  evasion  of  the  payment  of  a  tax, 
it  is  averred,  that  said  bond  was  then  and  there  used 
and  attempted  to  be  used  in  fraud  of  the  said  internal 
revenue  laws  and  regulations. 

It  is  urged  in  support  of  the  motion  in  arrest  of 
judgment,  that  the  indictment  does  not  suflSciently  de- 
scribe the  oflfence,  and  that  it  is  defective  in  not  setting 
forth  in  what  particulars  the  bond  was  fraudulent,  and 
how  the  payment  of  the  internal  revenue  tax  was 
evaded  and  attempted  to  be  evaded,  and  how  the  bond 
was  used  and  attempted  to  be  used  in  fraud  of  the  in- 
ternal revenue  laws  and  regulations,  and  how  the  de- 
fendant executed,  and  procured  to  be  executed,  and  con- 
nived at  the  execution  of  the  bond. 

The  offence  specified  in  the  statute  is  one  created  by 
the  statute.  It  was  not  an  offence  at  common  law.  The 
general  rule  is  well  settled,  that,  in  an  indictment  for  an 
offence  created  by  statute,  it  is  suflaoient  to  describe  the 
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offence  in  the  words  of  the  statute,  and  that,  if  the  de- 
fendant insists  upon  a  greater  particularity,  it  is  for 
him  to  show  that,  from  the  obvious  intention  of  the 
legislature,  or  the  known  principles  of  law,  the  case 
falls  within  some  exception  to  such  general  rule,  but  few 
exceptions  to  the  rule  being  recognized.  (WJuxrian^s 
Amer.  Cr.  La/Wj  chap.  5,  sec.  8,  page  132,  second  ed. ; 
United  States  v.  Oooding,  12  Wheaton,  460,  474 ;  United 
States  v.  MiUs,  7  Peters,  138,  142 ;  United  States  v.  Stoats, 
8  Howa/rd,  40,  44  ;  United  States  y.  Pond,  2  Curtis'  C.  C. 
R.  265,  268-) 

In  the  present  case,  the  indictment,  in  charging  the 
offence,  uses  all  the  words  which  the  statute  employs. 
It  is  not  claimed  that  the  words  of  the  Act  are  not  pur- 
sued, but  it  is  claimed  that  the  indictment  should  con- 
tain more  than  the  words  of  the  Act.  In  the  case  of 
United  States  v.  Gooding  (12  Wheaton,  460),  the  indictment 
was  founded  on  the  Act  of  April  20th,  1818  (3  U.  S.  Stat, 
at  Large,  450),  concerning  the  slave  trade.  It  alleged  that 
the  defendant  fitted  out  for  himself,  as  owner,  a  certain 
vessel  named,  with  intent  to  employ  it  in  procuring  ne- 
groes, &c.  The  o£fence  was  a  misdemeanor.  The  objec- 
tion was  taken  that  such  allegation  was  not  a  legal  charge 
of  an  o£fence,  and  that  it  was  necessary  to  si>ecify  in  the 
indictment  the  particular  equipments,  in  order  that  the 
defendant  might  have  notice  of  the  particular  charge 
gainst  him.  The  judges  of  the  Circuit  Court  were  di- 
vided in  opinion  on  this  question,  and  it  was  certified  to 
the  Supreme  Court.  In  the  opinion  of  the  court  {page 
473),  delivered  by  Mr.  Justice  Story,  it  is  said:  "It  is 
contended  that  there  ought  to  have  been  a  specification 
of  the  particulars  of  the  fitting  out,  and  that  it  is  not 
sufficient  to  allege  the  act  itself  without  them.  The  in- 
dictment in  this  respect  follows  the  language  of  the 
statute,  and  is  as  certain  as  that  is.  We  cannot  perceive 
any  good  reason  for  holding  the  government  to  any 
greater  certainty  in  the  averments  of  the  indictment. 
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The  fitting  out  of  a  vessel  may  and  must  consist  of  a 
variety  of  minute  acts  and  preparations,  almost  infinite 
in  their  detail,  and  their  enumeration  would  answer  no 
valuable  purpose  to  the  defendant  to  assist  him  in  his 
defence,  and  subserve  no  public  policy.    *    *    The  par- 
ticular preparations  are  matters  of  evidence  and  not  of 
averment.    *    *    In  general,  it  may  be  said  that  it  is  suf- 
ficient certainty  in  an  indictment  to  allege  the  ofience  in 
the  very  terms  of  the  statute.    We  say,  in  general,  for 
there  are  doubtless  cases  where  more  particularity  is  re- 
quired, either  from  the  obvious  intention  of  the  legisla- 
ture, or  from  the  application  of  known  principles  of  law. 
At  the  common  law,  in  certain  descriptions  of  ofiences, 
and  especially  of  capital  offences,  great  nicety  and  par- 
ticularity are  often  necessary.    *    *    So  again,  in  certain 
classes  of  statutes,  the  rule  of  very  strict  certainty  has 
sometimes  been  applied  where  the  common  law  furnished 
a  close  and  appropriate  analogy.    Such  are  the  cases  of 
indictments  for  false  pretences,  and  sending  threatening 
letters,  where  the  pretences  and  the  letters  are  required 
to  be  set  forth,  from  the  close  analogy  to  indictments  for 
perjury  and  forgery.    Courts  of  law  have  thought  such 
certainty  not  unreasonable  or  inconvenient,  and  calcu- 
lated to  put  the  plea  of  autrefois  ncquit  or  coKi/cict^  as  well 
as  of  general  defence  at  the  trial,  fairly  within  the  power 
of  the  prisoner.    But  these  instances  are  by  no  means 
considered  as  leading  to  the  establishment  of  any  general 
rule.    On  the  contrary,  the  course  has  .been  to  leave 
every  class  of  cases  to  be  decided  very  much  upon  its 
own  peculiar  circumstances.    Thus,  in  cases  of  conspir- 
acy, it  has  never  been  held  necessary  to  set  forth  the  overt 
acts  or  means,  though  these  might  materially  assist  the 
prisoner's  defence.    So,  in  cases  of  solicitation  to  com- 
mit crimes,  it  has  been  held  sufficient  to  state  the  act  of 
solicitation,  without  any  averment  of  the  special  means. 
And  in  endeavors  to  commit  a  revolt,  which  is  by  statute 
m  England  made  a  capital  offence,  it  has  always  been 
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deemed  sufficient  to  allege  the  ofPenee  in  the  words  of 
the  statute,  without  setting  forth  any  particulars  of  the 
manner  or  the  means.  These  cases  approach  very  near 
to  the  inresent,  and  if  any,  by  way  of  precedent,  ou^t  to 
govern  it,  they  well  may  govern  it."  These  principles 
are  held  to  be  especially  applicable  to  indictments  for  of- 
fences which  are  misdemeanors,  or  are  not  felonies. 
(UnUed  SUUes  v.  MUh,  7  Peters,  138, 142.)  The  rule  ap- 
plied by  the  Supreme  Oourt  in  JTniiei  Staies  v.  Shod- 
ing  is  one  applicable  in  all  respects  to  the  present  case. 
The  fitting  out  of  a  vessel  with  intent  to  employ  her  in 
the  slave  trade  is  a  crime  created  wholly  by  statute,  and 
its  criminimty  depends  always,  in  a  materiid  degree,  upon 
the  character  of  the  fitments  of  the  vessel.  If  the  vessel 
is  fitted  out  with  appliances  for  engaging  in  the  slave 
trade,  an  important  step  toward  the  crime  is  made  out ; 
and^  in  every  trial  for  such  a  crime,  the  character  of  such 
fitments  and  appliances  becomes  a  material  issue.  For 
that  reason  it  was  urged,  that  the  fitments  or  equipments 
ought  to  be  particularly  specified  in  the  indictment,  in 
Older  that  the  defendant  might  have  notice  of  the  partic- 
ular charge  against  him.  But  the  court  held  that  that 
was  not  necessary,  and  that  a  simple  allegation  of  fitting 
out,  in  the  words  of  the  statute,  was  sufficient.  So,  too, 
it  is  no  more  necessary  to  set  out  in  the  present  case  the 
particulars  in  which  the  bond  is  fraudulent,  or  the  par- 
ticular manner  in  which  the  payment  of  the  tax  was 
evaded  and  attempted  to  be  evaded,  or  the  particular 
manner  in  which  the  bond  was  used  and  attempted 
to  be  used  in  fraud  of  the  internal  revenue  laws  and 
regnlations,  or  the  particular  manner  in  which  the 
defendant  executed  and  procured  to  be  executed  and 
connived  at  the  execution  of  the  bond,  than  it  is  to 
set  out  the  acts  or  means  in  cases  of  conspiracy,  or 
the  special  means  in  cases  of  solicitations  to  commit 
crimes,  or  the  particular  manner  or  means  employed  in 
an  endeavor  to  create  a  revolt. 

Bt.  Vol.  m.— 3 
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It  is  not  alleged  in  the  present  case  that  the  defend- 
ant has  suffered  from  any  surprise,  or  mistake,  or  ab- 
sence of  witnesses,  by  reason  of  the  omission  of  any 
averment  in  the  indictment.  If  such  a  fact  were  estab- 
lished, while  it  would  not  affect  the  validity  of  the  in- 
dictment, it  would  be  a  proper  ground  to  urge  in  fisivor 
of  a  new  trial.  This  court,  while  seeking  to  uphold  the 
law  and  the  rights  of  the  government,  will  always  sedu- 
lously endeavor  to  secure  to  every  person  indicted  or 
tried  for  crime  a  full  and  fair  opportunity  to  meet  the 
allegations  brough't  against  him.  No  injustice  is  sug- 
gested in  the  present  case.  The  trial  was  deliberate  and 
full,  the  jury  considered  the  guilt  of  the  defendant  es- 
tablished, and  the  court  is  entirely  satisfied  with  their 
verdict. 

In  regard  to  the  point  made  that  the  defendant, 
and  not  Baedle,  was  the  owner  of  the  distillery 
in  question,  the  owner  of  the  distillery  and  the  owner 
of  the  warehouse,  named  in  the  27th  section  of  the 
Act  of  July  13th,  1866,  as  the  proper  person  to  give  the 
warehouse  bond  there  provided  for,  is  the  person  who, 
under  the  24th  section  of  the  same  Act,  gives  the  notice 
to  the  government  that  he  is  the  person  engaged  in  the 
business  of  a  distiller  at  the  distillery  in  question.  That 
person  in  this  case  was  Baedle,  and  not  the  defendant. 
Baedle  was  the  owner  quoad  the  government.  It  could 
know  no  one  else.  The  defendant  may  have  been  the 
owner  in  a  private  sense,  as  between  him  and  Baedle,  but 
Baedle  was  the  owner  in  a  public  sense.  The  evidence 
of  the  making  of  the  returns  by  Baedle  was  in  fact  given 
on  the  part  of  the  defendant,  and  was  competent  evi- 
dence under  the  first  and  second  counts,  and  would  have 
been  competent  if  given  on  the  part  of  the  government. 

The  question  as  to  the  defendant's  guilty  knowledge 
of  the  worthlessness  of  the  sureties  to  the  bond  was  a 
question  of  fact  for  the  jury.  The  evidence  was,  in  the 
judgment  of  the  court,  sufllcient  to  fully  warrant  the 
verdict. 
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The  motion  in  arrest  of  judgment  and  the  motion  for 
a  new  trial  are  denied. 

B.  K.  Phelps  and  J.  BeU,  for  the  United  States. 

JE.  Cooke  and  E.  Blankman^  for  the  defendant. 
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IN  THE   MATTER  OF  THE   KEROSENE   OIL  COM- 

PANY,   A   BANKRUPT. 

Injunction   on   Suit   in    Statb   Court. — Proceeding   by   Bill  or 

Petition. — Receiver  and  Assignee. 

A' Bankruptcy  Court  has  jurisdiction  to  restrain  parties  who  are  proceeding  in 
a  State  Courts  by  action  commenced  after  an  adjudication  in  bankruptcy,  to 
enforce  a  mortgage  upon  property  in  the  posses'-ion  of  the  assignee  in  bank- 
ruptcy, which  mortgage  the  assignee  claims  is  void. 

This  was  a  proceeding,  on  behalf  of  the  assignee  in 
bankruptcy,  against  the  New  York  Guaranty  and  In- 
demnity Company,  to  prevent  them  from  enforcing,  in 
the  Supreme  Court  of  the  State  of  New  York,  a  mortgage 
upon  the  real  estate  of  the  bankrupt.  The  facts  were 
as  follows : 

The  N.  Y.  Kerosene  Oil  Company  was  a  manufactur- 
ing company  existing  under  the  *'  General  Manufactur- 
ing Law"  of  New  York. 

On  the  16th  June,  1868,  a  petition  in  bankruptcy 
was  filed  in  this  Court,  in  the  name  of  said  Company, 
praying  that  it  be  declared  a  bankrupt,  and  on  Septem- 
ber 8th,  1868,  Charles  Jones  was  appointed  assignee  in 
bankruptcy. 
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On  the  29th  April,  1867,  theN.  Y.  Kerosene  OU  Oom- 
pany  made  and  execnted  a  mortgage  of  its  real  estate 
situated  in  Queens  county  (described  in  the  petition 
and  mortgage),  to  the  New  York  Guaranty  and 
Indemnity  Company,  a  corporation  existing  under 
special  charter,  to  secure  the  sum  of  $100,000  and 
interest.  This  mortgage  was  duly  recorded  in  the  office 
of  the  Register  of  Queens  County,  on  the  11th  of  May, 
1867.  It  was  properly  executed  and  acknowledged  by 
the  President  of  the  N.  Y.  Kerosene  Oil  Company  and 
its  Secretary,  and  was  upon  its  face  a  valid  mortgage. 

The  N.  Y.  Guaranty  and  Indemnity '  Company  com- 
menced its  action  in  the  K.  Y.  Supreme  Court  as  mort- 
gagee, for  the  foreclosure  of  said  mortgage,  and  made  the 
assigpiee  in  bankruptcy  a  party  defendant,  as  having  or 
claiming  an  interest  in  the  premises,  which  accrued  sub- 
sequently to  the  mortgage.  In  this  last  mentioned 
action  an  order  of  the  Supreme  Court  was  made  (October 
0,  1868),  requiring  defendants  to  show  cause  why  a  Re- 
ceiver should  not  be  apiN>inted.  This  order  was  return- 
able October  12,  1868.  On  the  application  of  the 
assignee  it  was  af^  ourned  to  November,  2d,  1868.  After 
such  extension  the  assignee  fQed  this  petition,  and 
obtained  an  order  directing  the  mortgagee  to  stay  his 
proceedings  in  the  State  Court. 

The  N.  Y.  Guaranty  and  Indemnity  Company  had  not 
proved  its  debt  in  bankruptcy. 

Wm.  Allen  Butler,  for  the  Guaranty  and  Indemnity 
Company,  cited  the  following  authorities  on  the  ques- 
tion of  the  power  of  the  Court  to  issue  the  injunction  : 
Ex  parte  Christy j  3  H<nv.,  292 ;  HousUm  vs.  City  Bank,  6 
How.,  486 ;  CampieUs's  Case,  6  Int.  Bev.  Bee.,  174 ;  Bums* 
Case,  6  Int.  Bev.  Bee.,  182 ;  Donaldson^s  Case,  6  Int.  Bev^ 
Bee.,  199 ;  Bowie's  Case,  1  Bank.  Beg.,  185. 

For  the  assignee,  B.  F.  Tracy. 
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Benedict,  J.  This  is  a  proceeding  in  bankmptcy 
arising  upon  the  petition  of  Charles  Jones,  assignee  in 
bankruptcy,  wherein  he  prays  that  a  certain  mortgage 
upon  the  real  estate  of  the  bankrupt,  which  has  been 
assigned  to  him,  and  of  which  he  has  possession  as 
assignee  in  bankruptcy,  may  be  declared  void,  and  that 
aaid  real  estate  may  be  sold  by  said  assignee  under  the 
order  and  decree  of  the  Court,  and  the  proceeds  dis- 
tributed according  to  law ;  and  also  that  the  holders 
of  said  mortgage,  who,  by  an  action  commenced  in  a 
State  Court,  after  the  mortgagee  had  been  adjudged 
bankrupt,  and  after  the  assignee  had  entered  into  pos- 
session of  the  property  under  the  assignment  in 
bankrupt<^,  are  seeking  to  foreclose  the  mortgage,  and 
to  have  a  receiver  of  the  property  appointed  by  the 
State  Court,  may  be  restrained  from  further  proceedings 
in  said  action. 

The  mortgagees  having  appeared,  in  obedience  to  an 
order  to  show  cause  why  the  prayer  of  the  petitioner 
should  not  be  granted,  at  the  outset  have  called  the 
attention  of  the  Court  to  the  question  of  the  regularity 
of  the  proceedings  to  obtain  the  relief  here  sought  by 
petition  in  the  bankrupt  proceeding,  instead  of  by  bill 
in  equity,  and  also  to  the  question  of  Jurisdiction  of  this 
Court  to  stay  proceedings  in  a  State  Court. 

These  two  questions,  which  have  been  to  a  certain 
extent  argued  before  me  as  preliminary  to  an  order 
directing  the  mortgagees  to  answer  the  petition  in  form, 
I  do  not  propose  to  fully  decide  upon  a  mere  suggestion. 
My  present  opinion,  however,  is  that  the  proceeding  by 
petition — certainly  so  far  as  it  prays  for  an  injunction  to 
stay  the  parties  from  proceeding  in  the  State  Court,  and 
obtaining  there  the  appointment  of  a  receiver  of  this 
property — ^is  regular.  The  practice  in  proceedings  in 
bankruptcy,  where  not  controlled  by  the  statutes  and 
rules  of  the  Supreme  Court,  must  be  prescribed  by  the 
District  Court  sitting  in  bankruptcy.    I  find  nothing  in 
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tbe  statate  or  the  rules  which  requires  proceedings  m 
bankruptcy  to  be  by  bill,  and  see  no  reason  why  the  pro- 
ceeding by  petition  is  not  a  proper  method  to  obtain 
the  relief  here  sought.  It  would  seem  that  the  exam- 
ination into  the  validity  and  amount  of  claims  made 
upon  the  property  of  the  bankrupt,  and  the  direction  as  to 
the  sale  of  the  property  and  disposition  of  the  proceeds, 
constitute  a  part  of  the  case  in  bankruptcy,  and  may  all 
be  adjudged  in  the  prompt  and  convenient  method  of  a 
proceeding  in  petition.  (The  Chemung  Bank  vs.  Judson^ 
8  N.  T.,  p.  226.)  That  staying  proceedings  to  remove 
the  property  from  the  possession  of  the  assignee  to  the 
possession  of  a  receiver  of  a  State  Court  is  part  of  the 
bankruptcy  proceeding  seems  clear,  and  it  is  sufficient 
to  maintain  the  petition  if  any  part  of  the  relief  prayed 
for  can  be  thus  obtained.  In  so  far  as  this  petition  prays 
for  an  injunction,  it  does  not  differ  from  many  other  peti- 
tions, which  have  been  adjudicated  upon  in  this  and  in 
other  District  Courts.  Upon  the  question  of  the  juris- 
diction of  this  Court  to  issue  the  injunction  prayed  for, 
it  is  my  opinion  that  this  Court  sitting  in  bankruptcy  has 
jurisdiction  to  restrain  parties  who  are  proceeding  in  a 
State  Court  by  action  commenced  after  the  adjudication, 
of  bankruptcy  to  enforce  a  mortgage  upon  property  in 
the  possession  of  the  assignee  under  the^  bankrupt 
proceedings,  which  the  assignee  claims  is  void  and  con- 
stitutes no  incumbrance  upon  the  land,  and  who  are 
seeking,  by  means  of  the  appointment  of  a  receiver  in 
the  State  Court,  to  withdraw  from  the  possession  and 
control  of  this  Court  property  which  is  in  the  custody  of 
its  officer,  and  in  process  of  distribution  as  part  of  the 
bankrupt's  estate. 

I  am  further  of  the  opinion  that  the  facts  set  forth 
in  this  petition  make  out  a  case  requiring  the  interposi- 
tion of  this  Court  by  its  injunction,  and  that  the  stay 
heretofore  granted  should  be  continued  until  the  hearing 
and  determination  of  the  issue  which  the  petition  seeka 
to  raise. 
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There  will,  therefore,  be  an  order  contmuing  the  stay,, 
and  directing  that  an  answer  to  the  petition  be  filed 
within  ten  days.* 


NOVEMBER,  1868. 


THE  PHILADELPHIA  AKD  BEADING  EAILEOAD 
OO.  vs.  JOHN  T.  BAENAED  &  SONS. 

Fbeiqht. — Bill  of  LADma.— Assignee. 

Where  a  cargo  of  coal,  before  its  delivery  from  the  vessel,  had  been  sold  by  the 
■hypers  to  one  Merritt,  who  sold  it  to  one  Blanchard,  and  he  sold  it  to  one 
BasB,  who  received  part  of  it,  and  paid  to  the  owners  of  the  vessel  freight  on 
what  he  received,  and  refused  to  receive  any  more,  and  Blanchard  then  sold  the 
rest  to  the  respondents,  who  received  no  bill  of  lading,  bnt  received  the  coal  from 
the  vessel,  and  gave  a  receipt  for  it  upon  the  captain's  bill  of  lading,  and  gave 
Blanchard  two  notes,  one  for  the  price  for  the  coal,  and  one  for  the  freight, 
which  Blanchard  agreed  to  see  paid,  bat  which  he  failed  to  pay,  and  died  in- 
solvent : 

Sdd,  That  the  respondents  were  liable  to  the  owners  of  the  vessel  for  the  freight 
on  the  coal  which  they  received. 

Whoever  receives  cargo  from  a  vessel  under  a  bill  of  lading,  in  the  absence  of 
circumstances  showing  a  different  understanding,  is  liable  for  the  freight. 

It  is  not  necessary  that  a  bill  of  lading  should  be  actually  indorsed,  or  even 
delivered,  to  a  buyer,  to  make  him  an  assignee  of  it. 

This  was  an  action  brought  to  recover  $237.92 
freight  on  a  portion  of  a  cargo  of  coal  transported  and 
delivered  by  the  libellants  under  the  following  circum- 
stances :  L.  T.  Conner  &  Go.,  at  Philadelphia,  shipped 
214  tons  of  coal  on  board  the  boat  of  the  libellants,  for 
which  the  ordinary  bill  of  lading  was  issued,  according 
to  which  the  coal  was  to  be  transported  to  New  York, 

and  there  delivered  to  the  shippers  or  their  assigns,  he  or 

—       -      —  —        ■■■-■■ 

*  This  case  went  up  to  the  Circuit  Court,  which  affirmed  this  deciuon  as  to 
the  injunction,  but  held  that  the  assignee  must  proceed  by  bill  instead  of  by 
petition.    The  decision  in  the  Circuit  Court  is  reported  in  Blotch,  0.  O.  Rep., 
Vol.  6,  p.  221, 
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they  paying  freight  for  the  same  at  the  rate  mentioned 
therein*  The  margin  of  the  bill  of  lading  contained  a 
memorandum  that  the  freight  was  to  be  paid  to  D.  £• 
Moore,  the  agent  of  the  libellants,  at  Trinity  Buildings, 
New  York.  Under  this  contract,  the  coal  was  safely 
transported  to  New  York,  and  delivered  as  follows  : 
Twenty-one  tons  to  one  Bass,  who  paid  to  the  libellants 
freight  on  what  he  received,  but  declined  to  receive  any 
more  on  account  of  an  objection  to  the  quality,  where- 
upon the  balance,  179  tons,  was  delivered  from  the  ves- 
sel's side  to  the  defendants  in  this  action,  who  there- 
upon gave  a  receipt  upon  the  back  of  the  Captain's  copy 
of  the  bill  of  lading,  acknowledging  the  receipt  from 
the  libellants  of  the  189  tons.  It  appeared  that  the  coal, 
before  delivery,  had  been  sold  by  the  shippers  to  one 
Merritt,  by  him  sold  to  one  0.  A.  L.  Blanchard,  by  him 
sold  to  Bass ;  and  when  Bass  threw  up  the  purchase  after 
receiving  the  twenty-one  tons,  Blanchard  sold  the  rest  to 
the  defendants.  The  defendants  objected  at  first  to 
buying  the  coal,  because  coal  was  dull  of  sale,  and  they 
would  be  obliged  to  pay  the  freight  at  once  ;  whereupon 
Blanchard  agreed  to  see  that  the  freight  was  paid,  if  the 
defendants  would  give  him  their  note  for  the  amount  of 
it.  This  was  done,  and  the  defendants,  after  the  receipt 
of  the  coal  from  the  vessel,  gave  Blanchard  their  two 
notes,  one  for  the  price  of  the  coal,  the  other  for  the 
amount  of  the  freight,  with  the  interest  added,  both  of 
which  notes  were  duly  paid.  No  copy  of  the  bill  of 
lading  was  indorsed  or  delivered  to  the  defendants,  nor 
any  other  evidence  of  the  purchase  made. 

For  libellants,  Benedict  <&  Benedict. 

For  respondents,  Geo.  W.  Wmgate. 

Benedict  J.  Upon  the  facts  in  this  case  which  are  not 
disputed,  there  can  be  no  doubt  of  the  libellants'  right  to 
recover  their  freight  of  the  defendants.      It  is  clear  law 
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that  whoever  receives  cargo  from  a  ship  under  a  bill  of 
lading,  in  the  absence  of  circumstances  showing  a  difEer- 
ent  understanding,  is  liable  to  the  ship  for  the  freight. 
It  is  not  absolutely  necessary  that  a  bill  of  lading  should 
be  actually  indorsed,  or  even  delivered  to  the  buyer,  to 
make  him  the  assignee  thereof.  Other  circumstances 
may  be  shown  equally  sufficient  to  show  the  real  relation- 
ship of  a  party  to  the  cargo.  Here  the  defendants 
received  the  coal  themselves  from  the  vessel's  side ;  they 
gave  no  notice  to  the  master  or  any  one  that  they  did 
not  receive  it  under  the  bill  of  lading.  After  its  delivery, 
they  gave  to  the  master,  upon  the  back  of  his  copy  of 
the  bill  of  lading,  a  receipt  stating  that  they  had 
received  the  coal  from  the  libellants.  Under  such  circum- 
stances, they  cannot  be  permitted  to  say  that  they  dealt 
only  with  Blanchard,  and  are  strangers  to  the  contract 
for  the  freight.  As  between  them  and  the  vessel,  they 
became,  under  the  circumstances,  the  assignees  of  the  bill 
of  lading.  They  dealt  with  the  ship  in  that  capacity 
and  no  other,  and  the  receipt  of  the  coal  made  them 
liable,  as  such,  for  the  freight.  Besides  it  is  clear  that 
the  defendants  understood  themselves  to  be  liable  to  the 
ship  for  the  freight,  for  one  of  them  testifies  that  he  at 
first  declined  to  buy  the  coal  of  Blanchard  because  coal 
was  dull,  and  he  knew  he  would  have  to  pay  the  freight, 
which  objection  Blanchard  obviated  by  agreeing  to  take 
their  notes  for  the  freight,  and  seeing  they  were  not 
compelled  to  pay  it.  This  was  accepted,  and  after  the 
coal  was  delivered  and  their  liability  for  the  freight  fixed, 
they  gave  to  Blanchard  their  note  for  the  amount  of  the 
freight,  with  interest  added,  of  all  which  the  libellants 
knew  nothing.  This  indicates  clearly  that  the  defend- 
ants understood  their  liability  to  the  ship  and  relied  upon 
Blanchard  to  save  them  from  it.  Their  misfortune  is  to 
have  relied  upon,  a  man  whose  death  and  insolvency 
made  it  impossible  for  him  to  protect  them.  There  must 
be  a  decree  in  favor  of  the  libellants  for  1287.92  with  in- 
terest and  costs. 
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Soutljcrn  gistrift  oi  |lcl»  g^drh. 

DECEMBER,  1668. 

PHILIP  FITZPATRICK,  et  al.  V8.  EIGHT  HUNDBED 
BALES  OF  COTTON  AND  TWO  HUNDRED 
AND  EIGHTY-EIGHT  BARBELS  OF  MOLASSES, 
LATELY  ON  THE  SCHOONEB  GEOBG^  W. 
HYNSON. 

Voluntary  Stranding. — Sbawgrthinesb. — Mabtbr. 

Where  a  three-masted  schooner  encoontered  a  severe  storm  from  the  eastward,  off 
Fire  Island,  in  the  course  of  which  the  mizzen  sail  was  so  torn  as  to  make  it 
useless,  and  it  was  found  imposaihle  to  repair  it,  and  the  effect  of  its  loss  was 
that  the  vessel  could  not  be  kept  up  to  the  wind,  but  fell  off  into  the  trough  of 
the  sea,  and,  about  ten  o'clock  at  night,  the  master  ordered  the  mainsail  to  be 
taken  in  to  check  her  speed,  and  kept  her  off  before  the  wind  towards  the  New 
Jersey  shore,  hoping  that,  before  he  reached  it,  some  change  might  take  place, 
but  the  wind  and  sea  increased,  and,  about  one  o'clock  the  next  morning,  on  con- 
sultation, it  was  determined  that,  inasmuch  as  an  attempt  to  bring  the  vessel's 
head  to  the  wind  would  cause  her  to  fall  into  the  trough  of  the  sea,  and  be 
thrown  on  her  beam  ends,  when  her  decks  would  be  swept,  and  all  on  board  be 
lost,  it  was  safer  to  run  the  risk  of  beaching  her,  and,  accordingly,  she  was  kept 
00,  and  ran  ashore  about  an  hour  after,  and  proved  a  total  loss,  her  cargo  being 
almost  all  saved: 

Held,  That  this  was  a  case  of  voluntary  stranding,  and  that  the  owners  of  the 
vessel  were  entitled  to  contribution  from  the  cargo ; 

That  a  vessel  equipped  in  a  manner  which  renders  her  competent  to  encounter  the 
ordinary  perils  of  a  voyage  is  seaworthy ; 

That  the  fact  that  the  mizzen  sail  of  the  vessel  gave  out  in  the  extraordinary  storm^ 
and  that  she  had  no  spare  mizzen  sail,  does  not  show  that  she  was  unseaworthy 
when  she  sailed ; 

That  the  master  of  the  vessel  acted  with  due  deliberation  and  discretion,  with  no 
unreasonable  timidity,  with  an  honest  intent  to  do  his  duty,  and  with  a  fair  ex- 
ercise of  skill. 

This  was  a  libel  to  recover  contribution,  in  general 
average,  for  the  damage  sustained  by  the  libellants  by 
the  loss  of  the  schooner  George  W.  Hynson,  owned  by 
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them,  and '  of  the  freight  on  her  cargo.  Such  loss  was 
claimed  to  have  occurred  by  the  voluntary  stranding  of 
the  vessel  by  her  piaster.  The  libel  was  filed  against  the 
cargo,  which  was  saved,  and  was  being  transported 
the  vessel  on  freight.  The  vessel  was  a  three-masted 
schooner.  She  took  on  her  cargo  at  New  Orleans,  and 
left  there  for  Providence,  Bhode  Island,  on  the  28th  of 
December,  1866.  On  the  2l8t  of  January,  1867,  at  about 
five  o'clock  P.  M.,  when  she  was  about  fifteen  miles  south 
from  Eire  Island,  on  the  shore  of  Long  Island,  she  en- 
countered a  severe  storm  from  the  eastward,  and  was 
headed  off  on  a  south  southwest  course.  As  the  wind 
and  the  sea  increased,  an  attempt  was  made  to  take  in 
sail,  and,  in  taking  in  the  mizzen  sail,  it  was  so  torn  by 
the  wind  as  to  require  to  be  repaired  before  it  could  be 
further  used.  The  other  sails  were  taken  in,  so  that  the 
vessel  ran  under  a  two-reefed  mainsail,  and  a  jib  with  the 
bonnet  off.  The  night  was  so  dark,  the  weather  so  cold, 
the  wind  so  violent,  and  the  sea  so  high,  that,  after  an  at- 
tempt by  all  disposable  hands  to  mend  the  sail,  the  effort 
had  to  be  abandoned  about  nine  o'clock  P.  M.  The  ef- 
fect of  the  loss  of  the  use  of  the  mizzen  sail  was,  that 
the  head  of  the  vessel  C9uld  not  be  kept  to  the  wind  and 
she  feU  off  into  the  trough  of  the  sea,  and  was  in  danger 
of  being  thrown  on  her  beam  ends.  The  wind  and  the 
sea  continued  to  increase,  and  life  lines  were  stretched 
for  the  safety  of  the  crew,  as  the  sea  frequently  broke 
over  the  deck.  About  ten  o'clock  P.  M.,' the  master,  after 
consultation  with  the  mate,  ordered  the  mainsail  to  be 
lowered,  to  thus  check  the  speed  of  the  vessel,  and  kept 
her  off  before  the  wind  and  the  sea  to  the  westward,  to- 
wards the  New  Jersey  shore.  At  that  time  he  supposed 
himself  to  be  from  twenty-five  to  thirty  miles  distant 
from  that  shore,  and  he  had  no  then  present  intention  of 
running  the  vessel  on  shore  there,  but  hoped  that  before 
reaching  there,  the  wind  would  either  go  down  or  shift 
from  the  eastward,  and  allow  him  to  change  his  course 
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from  one  towards  the  shore.  Directed  by  her  rudder, 
proper  hands  being  kept  at  her  wheel,  she  was  kept  away 
from  the  wind,  and  out  of  the  trough  of  the  sea,  and  on 
a  westward  course.  The  wind  did  not  abate  or  shift,  and 
the  sea  increased.  It  was  storming,  with  rain,  snow,  and 
hail,  and  very  dark,  and,  about  one  o'clock  A.  M.,  the 
master  had  another  consultation  with  the  mate.  The 
occasion  of  that  consultation  was,  that  the  vessel  had 
been  running  before  the  wind  for  three  hours,  and  was 
approaching  the  New  Jersey  coast.  The  result  of  the 
consultation  was,  that,  in  the  then  state  of  the  wind  and 
the  sea,  it  was  thought  to  be  impossible  to  do  anything 
else  but  keep  the  vessel  running  to  the  westward,  before 
the  wind  and  the  sea,  until  she  should  run  upon  the  beach, 
for  the  reason  that  any  attempt  to  bring  her  head  to  the 
wind  would  cause  her  to  fall  into  the  trough  of  the  sea 
and  be  thrown  on  her  beam  ends,  when  her  decks  would 
be  swept,  and  all  on  board  would  be  lost.  It  was  known 
to  the  master  that  the  shore  was  a  sandy  beach.  Two 
men  were  kept  at  the  wheel,  and  gilded  the  course  of  the 
vessel  directly  before  the  wind,  and  towards  the  beach, 
until  the  last  moment,  so  as  to  prevent  her  falling  into 
the  trough  of  the  sea  before  reaching  the  shore,  so  as  to 
ensure  her  reachiDg  the  shore,  and  so  as  to  ensure  her 
reaching  it  bow  on,  and  not  broadside  on,  in  which  latter 
event  the  breakers  might  have  swamped  her.  The  rest 
of  the  crew  were  sent  into  the  rigging.  About  two 
o'clock  A.  M,,  the  vessel  neared  the  breakers,  bow  on. 
The  men  at  the  Vheel  left  it  and  jumped  into  the  rigging 
just  as  a  heavy  swell  came  which  lifted  the  vessel  over 
the  outer  bar  and  carried  her  high  up  upon  the  beach, 
which,  when  daylight  came,  was  found  to  be  Squam 
Beach.  The  vessel  was  secured  by  an  anchor  from  list- 
ing to  starboard  towards  the  sea.  She  ran  up  so  high 
that,  at  low  water,  it  was  bare  ground  in  shore  of  the  ves- 
sel. An  ^arrangement  was  soon  made  with  the  Ooast 
Wrecking  Company  to  save  the  vessel  and  cargo  for 
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geveB  fer  cent,  of  their  value,  they  to  be  delivered  to  the 
master  in  New  York.  After  work  was  commeaced  under 
this  arrangement,  an  agent,  sent  by  the  owners  of  and 
underwriters  on  the  cargo,  arrived  at  the  wreek,  and 
sanctioned  the  arrangement,  and  concurred  in  tiie  dis- 
charging of  the  whole  of  the  cargo,  and  remained  there 
until  nearly  all  of  it  was  discharged.  The  cargo  was  all 
saved,  mostly  in  good  order,  except  thirteen  barrels  of 
molasses.  The  vessel  broke  up  and  wa%  lost,  despite  all 
proper  efforts  to  save  her.  After  being  stripped  she  was 
sold,  as  she  lay,  for  $316.  Her  value  before  was  about 
$20,000.  The  freight  and  primage  on  the  cargo,  if  deliver- 
ed in  Providence,  would  have  been  $3,902.  The  i^ent  of 
the  owners  and  underwriters  of  the  cargo  told  t)ie  mas- 
ter of  the  vessel,  at  the  wreck,  that  hd  was  prepared  and 
authorized  to  sign  average  bonds  for  the  owners  and  un- 
derwriters of  the  cargo,  and  that  the  freight  would  be 
payable,  less  the  cost  of  transportation  from  Kew  York 
to  Providence.  Without  the  knowledge  of  the  master  or 
of  the  agents  of  the  vessel,  the  agent  in  New  York  of 
the  consignees  of  the  cargo  received  there  and  forwarded 
to  Providence  aU  of  the  cargo  except  276  bales  of  cotton, 
which  were  seized  under  the  process  in  this  suit.  The 
consignees  of  the  cargo  paid  the  salvage  expenses  and 
charges  on  it. 

The  answer  set  up,  in  defence,  that  the  vessel  was  not 
seaworthy,  or  competently  manned  or  commanded  for 
her  voyage ;  thatno  proper  effort  was  made  to  pursue 
her  voyage,  or  to  prevent  her  and  her  cargo  from  being 
wrecked,  or  to  take  her  into  a  place  of  safety  ;  and  that 
the  disaster  was  due  to  the  fault  or  neglect  of  the  master 
or  the  poor  condition  of  the  vessel  and  her  equipment. 
The  liability  of  the  cargo  to  contribute  in  general  aver- 
age for  the  loss  of  the  vessel,  or  of  her  freight,  was  de- 
nied. 

The  libellants  insisted  that  the  case  was  one  of  volun- 
tary stranding,  constituting  a  general  average  loss  of  the 
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vessel  and  freight,  and  entitling  the  libellants  to  recover 
contribution  therefor  from  the  cargo  saved ;  and  that  the 
vessel  was  seaworthy,  and  was  properly  navigated.  On 
the  part  of  the  claimants  it  was  insisted,  that  the  strand- 
ing, if  excusable,  was  not  voluntary  but  compulsory,  and 
that  the  vessel  was  not  properly  equipped  or  competent- 
ly navigated. 

E.  H.  Owen,  rfor  libellants. 

O.  A.  Hand,  for  claimants. 

Blatchfobd,  J.  It  is  the  law  of  this  Court,  as  set- 
tled by  the  Supreme  Court  of  the  United  States  {Columr- 
bian  Ins.  Co.  v.  AsTtby,  13  Peters,  331,)  that  the  voluntary 
running  on  shore  of  a  vessel  in  a  case  of  such  imminent 
peril  that  there  is  no  other  possible  means  of  preserving 
the  crew,  the  vessel  and  the  cargo,  the  stranding  being 
done  to  preserve  the  crew,  the  vessel,  and  the  cargo,  fol- 
lowed by  a  total  loss  of  the  vessel  and  the  saving  of  the 
cargo,  constitutes,  on  behalf  of  the  vessel,  a  general  aver- 
age loss,  to  which  the  cargo  saved  is  bound  to  contribute. 
In  the  case  of  Bamwrd  v.  Adams  (10  Howard,  270,  303,) 
the  same  Court  state  the  rule  to  be,  that,  where  there  is 
a  danger  in  which  vessel,  cargo,  and  crew  participate, 
and  such  danger  is  imminent  and  apparently  inevitable, 
except  by  voluntarily  incurring  the  loss  of  a  portion  of 
the  whole  to  save  the  remainder,  and  there  is  a  volun- 
tary jettison  of  some  portion  of  the  whole,  for  the  pur- 
pose of  avoiding  such  imminent  peril,  and  the  attempt 
to  avoid  such  imminent  common  peril  is  successful,  the 
case  is  one  for  a  general  average  contribution.  It  was 
urged,  in  the  present  case,  on  the  part  of  the  claimants, 
that,  to  constitute  a  voluntary  stranding,  the  vessel  must 
be  subjected  intentionally  to  an  increased  peril,  and  that, 
where  she  flees  from  instant  and  sure  destruction,  the 
election  to  strand  her  is  a  secondary  result  forced  by  un- 
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aToidable  compnlsioD,  and  is  not  voluntary.  This  is  a 
mistaken  view  of  the  law  of  the  Federal  Gourts  on  the  sub* 
ject.  In  ColumUan  Ins.  Co.  v.  Ashby  it  is  held,  that  where, 
in  the  stranding,  there  is  an  intention  to  place  the  vessel 
and  cargo,  if  practicable,  in  less  peril,  by  an  act  which, 
though  hazardous,  is  done  to  escape  from  a  more  press- 
ing danger,  and  for  the  common  safety,  and  the  salvation 
of  the  cargo  is  accomplished  thereby,  while  the  vessel  is 
lost,  the  case  is  one  of  voluntary  stranding,  in  which  the 
cargo  must  contribute,  in  general  average,  for  the  loss  of 
the  vessel.  So,  too,  in  Barnard  v.  Adams,  it  is  held,  that 
where  there  is  imminent  peril  that  the  vessel  will  be 
driven  on  shore  under  such  circumstances  as  to  be  inevi- 
tably wrecked,  with  loss  of  vessel,  cargo,  and  crew,  and 
such  immediate  peril  is  avoided  by  voluntarily  stranding 
the  vessel  at  a  less  dangerous  place,  and  cargo  and  crew 
are  saved  uninjured,  but  the  vessel  is  lost,  the  case  is  one 
of  voluntary  stranding,  and  one  for  contribution,  in  gen- 
eral average,  by  the  cargo  saved,  to  the  loss  of  the  yessel. 
In  that  case,  it  was  urged,  that  if  the  common  peril  was  of 
such  a  nature  that  the  thing  cast  away  to  save  the  rest 
would  have  perished  inevitably,  even  if  it  had  not  been 
selected  to  suffer  in  place  of  the  whole,  there  could  be 
no  contribution.  But  the  court  overruled  this  view,  and 
held  that  there  could  be  no  foundation  for  a  voluntary 
stranding,  except  the  compulsion  of  necessity  to  save 
vessel  and  cargo  or  one  of  them  from  an  imminent  peril 
which  threatened  their  common  destruction ;  that  the 
cc^pulsory  choice  between  the  loss  of  the  whole  and  the 
loss  of  a  part  must  exist,  to  justify  the  sacrifice  of  a  part 
for  the  whole ;  and  that,  if  the  ja<:ttis  were  not  indispen- 
sable in  order  to  escape  the  common  peril,  the  master 
would  himself  be  liable  for  the  consequent  loss.  In  the 
case  of  Bea  v.  Cutkr  (1  Sprague,  135,)  the  doctrine  of 
the  case  of  Columhian  Ins.  Co.  v.  Ashby  was  applied,  and 
it  was  held  that,  where  the  master  adopted  a  course 
which  seemed  to  him  least  perilous,  and  most  conducive 
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to  the  common  benefit,  the  loss  by  shipwreck  being  in- 
evitable, but  being  capable  of  being  met  in  more  than 
one  way,  and  with  different  degrees  of  i>eril  to  life  or 
property,  and  in  so  acting  the  vessel  was  wrecked,  the 
loss  was  a  ground  for  general  average. 

Applying  these  principles  to  the  facts  of  the  present 
case,  the  stranding  of  the  vessel  was  less  perilous  than 
an  effort  to  keep  her  head  to  the  wind,  and  to  keep 
her  away  from  the  shore.    Such  an  effort,  on  the  ev- 
idence, would  have  caused  her  to  go  around  no  far- 
ther than  into  the  trough  of  the  sea,  and  there  was 
in  such  a  position  imminent  and  apparently  inevita- 
ble danger  that  her  crew  would  have  been  swept  away 
and  lost,  entailing  a  loss  of  vessel  and  cargo.    Under 
these  circumstances,  the  master  adopted  the   course 
which  was  least  perilous.    He  knew  that  the  New  Jersey 
shore  was  sandy,  and  afforded  a  probability  of  safety, 
and,  after  due  and  proper  consultation,  he  directed  the 
course  of  his  vessel  so  as  to  give  her  and  her  cargo  the 
benefit  of  the  lesser  peril  and  the  chance  of  avoiding  the 
greater  one.    There  was,  of  course,  a  chance  that,  in  not 
running  before  the  wind,  and  in  keeping  off  shore,  the 
vessel  might  in  some  way  have  escaped  the  apparent 
danger  from  lying  in  the  trough  of  the  sea,  but  that 
chance  the  master  threw  away  and  elected  not  to  take ; 
and  in  doing  so  he  exercised  volition.    There  was  a  mani- 
fest intention  on  the  part  of  the  master,  especially  after 
the  second  consultation,  to  place  the  vessel  and  cargo  in 
less  peril  by  running  the  vessel  on  shore.  That  act,  though 
hazardous,  was  done  to  escape  from  the  more  pressing 
danger,  and  was  for  the  common  safety.    It  is  true  that, 
when  the  master  first  began  to  run  before  the  wind,  the 
New  Jersey  shore  was  so  far  distant  that  his  hope  that 
the  wind  would  die  away  or  change  before  he  should  reach 
the  shore  was  greater  than  his  fear  of  being  cast  upon 
the  shore.    But,  at  the  time  of  the  second  consultatiou, 
there  was  an  honest  belief  that  the  vessel  and  cargo  and 
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crew  would  be  lost  in  the  trough  of  the  sea,  if  the  ves- 
sel were  not  run  on  shore,  and  that  there  was  less  peril 
in  running  her  on  shore.  Under  this  state  of  facts,  the 
will  of  the  master  was  exercised  in  avoiding  the  greater 
peril  of  lying  in  the  trough  of  the  sea,  and  in  discarding 
whatever  chance  of  safety  existed  in  doing  so,  and  in 
carefully  guiding  the  course  of  the  vessel  so  as  to  accom- 
plish the  result  attained.  The  case,  therefore,  was  one 
of  voluntary  stranding,  calling  for  contribution,  in  gen- 
eral average,  on  the  part  of  the  cargo  saved. 

The  defence  that  the  vessel  was  not  seaworthy  when 
she  left  'Sew  Orleans  is  not  made  out.  She  was  equip- 
X>ed  in  a  manner  which  rendered  her  competent  to 
encounter  the  ordinary  perils  of  the  voyage.  {Dupont 
V.  Ycmcej  19  Howa/rdj  162,  167 ;  2  Parsons^  Ma/r.  Law, 
hook  2,  ehap.  3,  sec.  2,  p4ige  132.)  The  fact  that  the  miz- 
zen  sail  gave  out  in  the  extraordinary  storm  the  vessel 
encountered,  and  that  she  had  no  spare  mizzen  sail,  is 
not  enough  to  make  out  unseaworthiness  at  the  com- 
mencement of  the  voyage.  I  see  no  evidence  of  any 
deficiency  in  her  equipment  in  other  respects,  or  of  any 
want  of  care  or  skill  in  her  navigation.  The  master  ap- 
pears to  have  been  a  competent  man,  and  to  have  acted 
in  the  emergency  with  due  deliberation  and  discretion, 
with  no  unreasonable  timidity,  with  an  honest  intent  to 
do  his  duty,  and  with  a  fair  exercise  of  skill.  {La/wrence 
V.  Minium,  17  Howard,  100,110.) 

The  freight,  if  lost,  is  to  be  regarded  as  a  part  of  the 
loss  to  be  contributed  for.  {Columbian  Ins.  Co.  v.  Ashby, 
13  Peters,  331,  344.) 

There  must  be  a  decree  for  the  libellants  in  ac- 
cordance with  this  decision,  with  a  reference  to  a  Com- 
missioner, as  an  auditor,  to  adjust,  and  state,  and  rex>ort 
the  average  contribution  due  from  the  cargo  saved.  All 
other  questions  are  reserved  until  the  coming  in  of  the 
report. 

Bt.  Vol.  IH— 4 
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Fraud. — Cohobalmbnt  of  Bankrupt's  Propbrtt. 

Where  *  bankrupt,  who  had  fonnerly  been  a  member  of  a  firm  engaged  in  the 
intoraace  brokerage  bnainees,  which  was  transacted  without  capital,  waa  taken 
into  the  employment  of  that  firm,  and  continued  for  some  time  in  that  employ, 
taking  a  prominent  part  in  the  traneaction  of  the  bneiness,  and  then,  he  bdng 
diaeatisfied  with  one  of  the  partners,  an  agreement  was  made  whereby  the 
bankmpt'a  wife  paid  to  anch  partner  $4,000,  which  he  had  paid  for  two-tenths 
of  the  bnaineaa,  and  waa  heraelf  made  a  partner  in  his  place,  receiving  two- 
tentha  of  the  profita,  bnt  not  rendering  any  serTices,  the  object  of  that  arrange- 
ment being  to  retain  the  aeryicea  of  the  bankrupt  to  the  firm  : 

Held,  That^  under  the  drcumataocea  of  the  case,  the  arrangement  was  firandulent, 
and  the  bankrupt  waa  the  true  owner  of  the  interest  in  question,  which  he  had 
f^udulently  concealed;  and  that,  therefore,  a  discharge  must  be  refused 
to  him. 

Fraud  ia  hardly  eyer  made  out  by  direct  evidence,  but  by  the  interweaying  of 
oiroumatanoea. 

Whether  the  f^fOOO  paid  by  the  bankrupt^a  wife  might  be  reimbursable  to  her 
out  of  the  two-tenths  of  the  profits  paid  to  her,  gtiere. 

In  this  case  several  specifications  of  opposition  to  the 
bankrupt's  discharge  had  been  filed.  On  the  hearing,  the 
Oourt  held  that  the  eighth  specification  was  made  out, 
but  afterwards  referred  the  case  back  to  the  register  for 
farther  testimony,  and  the  case  now  came  again  before 
the  Oourt,  on  the  whole  testimony. 

For  the  bankrupt,  J.  K.  Porter  and  J.  H.  White. 
For  the  creditors,  H.  P.  Herdman. 

Blatohfobd,  J.  The  principal  contest  between  the 
parties  is  now,  as  it  was  before,  in  regard  to  the  eighth 
specification,  which  avers  ''  that  the  business  of  Bath* 
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bone,  Brothers  &  Co.,  brokers,  &c.,  in  Broadway,  New 
York,  was  started  and  built  up  by  said  bankrupt,  and 
has  so  continued  under  his  supervision  to  the  present 
time,  the  yearly  net  profit  whereof  is  now  about 
$35,000  per  year ;  that  said  bankrupt  professes  to  receive 
only  about  one-tenth  of  the  annual  profits  of  said  busi- 
ness as  a  clerk,  and  in  lieu  of  salary,  which  amounts  to 
about  13,600  per  annum,  while  his  said  wife  represents 
by  purchase,  or  pretended  purchase,  for  $4,000,  a  one- 
fifth  interest  in  said  business,  worth  about  $7,000  per 
year,  all  of  which  business,  except  those  portions  ac- 
tually and  not  fraudulently  sold  to  others,  are  assets  in 
the  hands  of  said  bankrupt,  and  should  enure  to  the 
benefit  of  his  creditors." 

The  petition  in  this  case,  which  is  a  voluntary  one, 
was  filed  on  the  4th  of  September,  1867.  The  inventory 
sets  out  no  assets  except  personal  clothing  of  the  value 
of  $100.  The  claim  on  the  part  of  the  creditor,  under 
the  eighth  specification,  is,  that  the  bankrupt  has  con- 
cealed and  covered  up  an  interest  which  he  had,  from 
the  1st  of  March,  1866,  to  the  time  of  filing  his  petition, 
as  a  partner  in  the  firm  of  Bathbone,  Brothers  &  Go., 
which  did  business  during  that  time  as  insurance  brokers 
in  the  city  of  Kew  York.  The  business  of  the  firm  was 
transacted  without  any  pecuniary  capital,  and  consisted 
in  procuring  insurance  to  be  effected  on  property,  for  a 
'commission  reckoned  by  a  percentage.  The  success  of 
the  business  was  dependent  entirely  on  the  personal 
exertions  of  those  engaged  in  it,  and  there  was  no 
buying  or  selling  of  any  article  of  traffic,  or  any  user  of 
money  or  property  for  hire  or  profit.  The  business  was 
established  by  the  bankrupt,  in  connection  with  one 
Hamlin,  January  1st,'  1855.  On  the  1st  of  January, 
1856,  the  bankrupt's  brother,  Aaron  H.  Bathbone,  joined 
them.  About  the  1st  of  January,  1857,  Hamlin  with- 
drew, leaving  Aaron  H.  Bathbone  in  the  business  with 
the  bankrupt,  under  the  name  of  Bathbone  Brothers. 
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In  1858»  the  bankrupt  withdrew.  Id  1861,  he  became  a 
clerk  to  Aaron  H.  Batbbone,  in  the  insurance  business, 
nt  a  salary  of  $2,500  a  year.  On  the  2d  of  November, 
1803,  a  copartnership,  by  written  articles,  under  the 
name  of  Bathbone,  Brothers  &  Co.,  was  formed  between 
Aaron  H.  Bathbone,  Henry  G.  Seward,  Theodore  H. 
Knox,  and  William  0.  Greig,  to  do  a  general  insurance 
brokerage  business,  and  to  continue  until  January  1st, 
1868.  By  the  articles,  each  partner  was  required  to  give 
his  diligent  and  faithful  attention  for  the  benefit  of  the 
copartnership ;  and  the  net  profits  of  the  business,  after 
deducting  all  expenses,  were  to  be  divided  on  the  first 
day  of  every  month,  in  the  proportion  of  three-tenths  to 
Aaron  H.  Bathbone,  three-tenths  to  Seward,  two-tenths 
to  Knox,  and  two-tenths  to  Greig.  The  bankrupt  con- 
tinued with  the  new  firm,  receiving  his  salary  of  $2,500 
a  year  from  his  brother  until  January  1st,  1864,  and  from 
the  firm  from  the  latter  date  until  October  1st,  1864,  at 
which  time  he  left  the  employment  of  the  firm.  On  the 
1st  of  March,  1866,  he  made  an  arrangement  whereby  he 
gave  his  services  to  the  business  of  the  firm,  and  received 
in  return  therefor  one-tenth  of  the  profits  of  the  busi- 
ness, payable  monthly.  The  profits  of  the  business  are 
shown  to  have  averaged  $35,000  per  year,  and  it  appears 
that  Greig  paid  $8,000  to  Aaron  H.  Bathbone  for  his 
two-tenths  interest. 

On  the  1st  of  October,  1866,  a  change  was  made,' 
out  of  which  the  controversy  in  this  matter  arises.  In 
order  to  understand  how  the  change  came  to  be  made,  it 
is  necessary  to  examine  the  evidence  as  to  the  position 
of  the  bankrupt  in  connection  with  the  business.  Sew- 
ard, one  of  the  firm,  testifies,  that  while  he  was  in  the 
firm,  which  was  till  the  1st  of  January,  1868,  the  bank- 
rupt acted  as  the  ostensible  business  man  and  head  of 
the  concern  ;  that  the  bankrupt  was  the  most  prominent 
one  in  the  business ;  that  he  had  more  to  say  in  manag- 
ing the  business  and  hiring  clerks,  particularly  a  clerk 
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named  Hamlin,  who  was  employed  by  the  influence  of 
the  bankrupt/ against  the  wishes  of  the  witness  and  of 
Aaron  H.  Bathbone  and  Knox,  and  was  accepted  by  the 
witness  in  order  to  retain  the  services  of  the  bankrupt ; 
that  of  the  members  of  the  Arm,  and  the  attaches,  of 
the  office,  the  bankrupt  exercised  the  greatest  influence ; 
that,  Aaron  H.  Bathbone  acted  as  the  solicitor  in  the 
business  of  the.  firm,  and  the  bankrupt  did  every  thing 
else  that  was  necessary ;  that  the  services  of  the  bank- 
rupt were  of  more  value  to  the  firm  than  those  of  any 
of  its  members  or  of  any  other  person  in  its  service ; 
and  that,  in  all  business  transactions,  the  bankrupt  acted 
ostensibly  as  a  member  of  the  firm,  except  in  signing 
some  contracts  or  checks,  and  wrote  letters  and  signed 
the  firm  name  without  his  own  name  being  attached^ 
Henry  J.  Hopwood,  who  was  a  clerk  to  the  firm  from 
September  1st,  1863,  till  December  31st,  1867,  testifies, 
that  while  he  was  in  the  employ  of  the  firm,  the  bank- 
rupt acted  as  the  ostensible  head  of  the  concern,  and  all 
matters  were  referred  to  him,  and  nothing  of  any  impor- 
tance was  done  without  consulting  him.  Such  was  the 
position  of  the  bankrupt  in  the  business.  His  compen- 
sation of  one  tenth  of  the  profits,  called  a  salary  to  him 
as  a  clerk,  really  made  him  a  partner ;  for  there  was  no 
risk  or  liability  in  the  business,  and  there  was  nothing 
in  the  relations  of  the  four  nominal  partners  to  the  busi- 
ness, or  to  each  other,  or  to  the  bankrupt,  which  made 
them  any  more  partners  in  the  business  and  the  firm,  by 
reason  of  their  receiving  fixed  fractional  portions  of  the 
profits,  than  the  bankrupt  was  a  partner.  He  received  a 
fixed  fractional  portion  of  the  profits.  All  gave  their 
whole  time  to  the  business.  In  such  a  business  as  this 
was,  calling  the  bankrupt  a  clerk  on  a  salary  was  a  mere 
sham.  He  was  a  partner,  receiving  one-tenth  of  the 
profits.  The  four  nominal  partners  divided  what  was 
left,  in  the  proportions  before  named. 

This  was  the  condition  of  things  from  March,  1866,  to 
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October,  1866.  The  bankrupt  knew  the  value  of  hid 
services  in  the  business.  The  witness  Seward  says,  that 
the  bankrupt  is  as  good  a  fire  insurance  man  as  any  in 
the  city  of  New  York.  It  would  not  be  regarded  as 
strange,  therefore,  if  the  bankrupt  should  be  found  un- 
willing to  continue  his  relations  with  the  business  on  the 
terms  of  an  interest  of  only  one-tenth  of  the  profits. 
The  change  made  in  October,  1866,  as  evidenced  by  writ- 
ten papers  executed  at  the  time,  was  this :  By  an  agree- 
ment dated  October  16th,  1866,  executed  by  Knox  and 
by  Juliet  Bathbone,  the  wife  of  the  bankrupt,  ^nox»  in 
consideration  of  $4,000  paid  to  him  by  Juliet  Bathbone, 
sold  to  her  all  his  interest  in  the  partnership  of  Bath- 
bone, Brothers  &  Co.,  and  in  its  business  and  property, 
and  in  the  benefits  to  arise  therefrom,  from  the  1st  of 
October,  1866,  and  agreed  that  he  would  not,  prior  to 
January  1st,  1868,  solicit  or  receive  business  or  employ- 
ment, as  an  insurance  broker,  from  any  of  the  persons  or 
firms  for  whom  the  said  copartnership  then  transacted 
business  as  insurance  brokers,  except  those  named  in  a 
written  consent,  bearing  even  date  therewith,  signed  by 
Aaron  H.  Bathbone,  Greig  and  Seward.  By  an  agree- 
ment dated  October  16th,  1866,  executed  by  Aaron  H. 
Bathbone,  Greig,  Seward,  and  Knox,  the  first  three  con- 
sented to  such  transfer  to  Juliet  Bathbone,  and  released 
Knox  from  all  obligations  and  duties  as  a  member  of  the 
firm  from  that  date,  and  accepted  Juliet  Bathbone  as  a 
member  of  the  firm  in  the  place  of  Kiiox ;  and  Knox  cov- 
enanted with  them  that  he  would  not,  prior  to  January 
1st,  1868,  solicit  or  receive  business,  as  an  insurance 
broker,  from  any  persons  or  firms  for  whom  the  said 
copartnership  then  transacted  business  as  insurance 
brokers,  except  certain  ones  named,  eleven  in  number ; 
and  they  covenanted  with  Knox  that  they  would  not, 
prior  to  January  1st,  1868,  solicit  or  receive  business 
from  those  eleven,  such  agreement  to  take  effect  firom 
October  1st.     By  an  agreement  dated  October  16th, 
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1866,  executed  by  Aaron  H.  Bp^thbone,  Greig,  Seward, 
and  Juliet  Bathbone,  it  was  recited,  that  Juliet  Bath- 
bone  had  been  substituted  and  accepted  as  a  member  of 
the  firm  in  the  place  of  Knox,  but  was  not  required  to 
render  any  personal  service  in  the  business  of  the  firm ; 
and  it  was  mutually  agreed  that  the  net  profits  of  the 
business  of  the  firm  from  the  1st  of  October,  after  de- 
ducting all  expenses  of  conducting  the  same,  should  be 
divided  on  the  first  day  of  each  month  after  that  date  as 
follows— three-tenths  to  Aaron  H.  Bathbone,  three- 
tenths  to  Seward,  two-tenths  to  Oreig,  and  two-tenths 
to  Juliet  Bathbone.  It  was  also  provided  in  that  agree- 
ment, that,  in  case  of  the  death  of  either  of  the  partners 
prior  to  the  1st  day  of  January,  1868,  the  executors  or 
administrators  of  the  deceased  partner  should  be  en- 
titled to  the  share  of  profits  from  time  to  time  which 
such  partner  would  have  been  entitled  to  if  living. 
There  was  no  like  provision  in  the  original  articles  of 
copartnership  of  November  2d,  1863.  By  an  agreement 
dated  October  16th,  1866,  executed  by  Bathbone,  Broth- 
ers &  Go.,  and  the  bankrupt,  it  was  agreed  as  follows  : 
**  First.  Bathbone,  Brothers  and  Oomrpany  employ  said 
Bobert  0.  Bathbone  as  their  clerk,  from  the  first  day  of 
October,  1866,  until  the  termination  of  their  partnership, 
to  wit,  the  first  day  of  January,  1868,  and  shall  pay  him 
for  his  services  a  salary  or  compensation  which  shall  be 
equal  to  one-tenth  of  the  profits  of  their  business,  the 
same  to  be  ascertained  and  paid  on  the  first  day  of  each 
month.  Second.  Bobert  0.  Bathbone  shall,  during  the 
continuance  of  said  copartnership,  devote  his  entire 
and  faithful  attention  and  services  to  the  business  of 
said  copartnership." 

What  were  the  reasons  which  induced  the  change 
evidenced  by  these  papers  ?  Seward  says :  *  *  There  were 
several  reasons.  Amongst  them,  there  was  a  difficulty 
between  Gen.  Hamlin  and  Mr.  Enox.  That  and  other 
things  led  to  a  serious  difficulty  between  Mr.  Bobert 
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G.  Bathbone  and  Mr.  Knox,  and,  in  order  to  retain  the 
services  of  Bobert  G.  Bathbone,  it  became  necessary 
that  Mr.  Knox  should  leave."  General  Hamlin  was 
a  clerk  with  the  firm.  Seward,  when  asked  what  fact 
influenced  him  in  desiring  Juliet  Bathbone  to  take  the 
interest,  she  being  a  woman,  who  could  yield  no  services', 
says:  **In  order  to  have  the  services  of  Bobert  G. 
Bathbone."  He  was  asked,  what  influenced  the  firm  in 
making  the  agreement  with  Juliet  Bathbone,  in  not  re- 
quiring tier  to  render  any  personal  service  in  the  busi- 
ness of  the  firm,  as  he  understood  it  at  the  time  from 
the  rest  of  the  partners.  He  answered,  that  it  was  be- 
cause it  was  their  interest  to  do  so  in  keeping  the  servi- 
ces of  Bobert  G.  Bathbone,  and  that  that  was  the  chief 
object  in  all  their  conversations  together  at  the  time. 
He  was  asked,  whether,  when  Juliet  Bathbone  was 
taken  in  as  a  member  of  the  firm,  any  cl^ange  was 
made  in  the  compensation  which  the  firm  paid  Bobert 
G.  Bathbone.  He  answered:  "Not  directly,  but  in- 
directly we  gave  up  one  man's  services."  He  was 
asked:  "Did  Bobert  G.  Bathbone,  after  his  wife 
became  a  partner,  render  any  other,  greater  or  differ- 
ent services  from  what  he  did  prior  to  her  becoming 
a  partner?"  He  answered:  "I  can't  say  that  he 
did.  He  might  have  worked  ^  little  more  cheer- 
fully, and  things  did  go  a  little  more  pleasantly." 
He  was  asked :  "  State  how,  by  giving  up  one  man'a 
services,  the  firm  paid  to  Bobert  G.  Bathbone  a 
larger  compensation  than  they  previously  did."  He  an- 
swered: "I  stated  that  they  did  indkectly,  as  Mrs. 
Bathbone  received  the  same  interest  that  Mr.  Knox 
formerly  received,  without  giving  her  services,  and  we 
did  not  have  the  benefit  of  Mr.  Knox's  services." 
The  following  testimony  was  then  given  by  the  witness 
Seward,  on  his  cross  examination  by  the  counsel  for  the 
bankrupt :  "  ^.  Did  you  personally  desire  Mr.  Knox  to 
leave  the  firm  ?    .i.  I  did,  in  order  to  retain  Bobert  O. 
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Bathbone's  services.  Q.  Was  that  the  sole  and  only 
reason  ?  A.  No,  it  was  not.  Q.  State  what  other  rea- 
sons prompted  yon  to  desire  that  Mr.  Knox  s{iould 
withdraw  from  the  firm.  A.  To  have  replaced  him  by 
a  more  active  member  of  the  firm.  Q.  Is  that  all?  A. 
Whefa  the  first  trouble  came  np— it  was  because  Mr.  Knox 
didn't  attend  to  his  business,  and  that  trouble  was  be- 
tween Mr.  Knox  and  Mr.  Sobert  C.  Bathbone— and  I 
found  I  was  going  to  lose  Bobert's  services,  I  agreed  to 
this  new  arrangement  or  partnership.  Q.  Was  you,  as  a 
member  of  the  firm  at  the  time,  dissatisfied  with  the 
manner  in  which  Mr.  Knox  did  his  business?  A.  Yes, 
sir,  there's  no  doubt  about  it.  Q.  Was  not  that  one  of  the 
reasons  that  prompted  you  to  get  him  out  of  the  firm  ?^ 
A.  Yes,  sir.  Q.  How  long  had  you  expressed  yourself 
dissatisfied  before  he  did  leave  ?  J..  I  objected  to  his 
ever  coming  as  a  member  of  the  firm.  It  was  entirely 
throngh  Mr.  Bobert  0.  Bathbone's  infiuence  over  me 
that  he  ever  became  a  member  of  the  firm..  Q.  You 
was,  then,  dissatisfied  from  the  start  ?  A.  Yes,  sir,  from 
the  start  of  the  copartnership,  and  soon  after  his  coming 
there  as  a  clerk.  Q.  Was  you  pleased  when  he  left  the 
firm  ?  J..  In  a  business  point  of  view  I  was.  Q.  You 
stated  that,  after  Knox  left,  Bobert  G.  Bathbone  re- 
ceived indirectly  more  for  his  services  than  he  had 
previously  been  receiving.  Was  this  additional  com- 
I>ensation  paid  to  him  in  money?  A.  I  can't  answer 
that,  because  it  is  contrary  to  my  answer  which  the 
counsel  for  the  bankrupt  refers  to.  Q.  Did  the  firm  pay 
Bobert  G.  Bathbone,  directly  or  indirectly,  in  money  or 
otherwise,  a  greater  compensation  after  his  wife  became 
a  member  of  the  firm,  than  they  did  prior  to  her  becom- 
ing a  member  of  the  firm  ?  A.  If o,  I  don't  wish  to  say 
that  the  firm  paid  him  any  more  in  money  after  she  be- 
came a  member  of  the  firm  than  they  did  before,  but,  in 
explanation  of  my  former  answer,  which  the  counsel  is 
criticising,  I  wish  to  say  we  lost  one  man's  services  in 
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order  to  retain  Bobert  0.  Bathbone.  Q.  Was  you  satis- 
fled  to  lose  the  one  man's  services  in  order  to  get  him 
out  of  the  firm  ?  A.  No,  sir."  The  eflfect  of  this  evi- 
dence is,  that  the  witness,  as  a  member  of  the  flrm,  was 
not  satisfied  with  Knox,  and  desired  to  replace  him  with 
a  more  active  and  attentive  person.  The  bankrupt,  too,  ^ 
had  trouble  with  Knox,  and  would  not  stay  unless  Knox 
were  to  leave.  That  was  all  very  well.  Why  not,  then, 
replace  Knox  by  an  active  partner  and  one  more  active 
and  efficient  than  Knox  ?  Because  the  bankrupt  inter- 
fered and  threatened  to  deprive  the  flrm  of  his  services 
unless  his  wife  were  admitted  to  take  Knox's  place,  with- 
out rendering  any  services  herself,  and  without  any 
^person  being  supfdied  by  her,  or  otherwise,  to  render,  in 
consideration  of  her  two-tenths  share  in  the  proflts,  the 
services  which  had  been  previously  rendered  by  Knox. 
She  had  at  her  disposal  $4,000  of  her  own  money,  in- 
herited by  her  from  deceased  relatives,  which  she  paid 
to  Knox,  and  the  transaction  was  consummated.  From 
that  time,  out  of  every  $100  of  profits,  the  bankrupt  first 
received  $10.  Of  the  remaining  $90,  his  wife  received 
$18,  Greig  $18,  Seward  $27  and  Aaron  H.  Bathbone  $27. 
Thus  the  bankrupt  and  his  wife  together  received  $28, 
out  of  every  $100  of  profits — ^an  aggregate  larger  than 
that  received  by  any  one  member  of  the  firm,  and  one 
which  his  services,  on  the  evidence,  well  deserved,  and 
which  the  firm  yielded  rather  than  lose  his  services. 

Knox  testifies,  that  he  paid  $4,000  for  his  two-tenths 
interest,  to  Aaron  H.  Bathbone,  on  the  1st  of  January, 
1863.  He  also  says,  that  the  bankrupt's  one-tenth  was 
paid  to  him  before  any  distribution  of  the  profits  was 
made  among  the  members  of  the  firm.  He  also  gives 
this  testimony  as  to  the  reasons  for  his  sale  to  Juliet 
Bathbone:  "  ^.  What  induced  you  to  sell  out  your 
interest  in  the  firm  to  Juliet  Bathbone  ?  A.  There  were 
a  variety  of  reasons.  The  immediate  cause  was  a  dis- 
agreement  between  Bobert  0.  Bathbone  and  myself, 
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which  culmmated  about  three  months  before  I  left  the 
fbrm ;  but,  during  that  three  months,  I  believe,  we  did  not 
exchange  a  word.  That,  of  course,  made  it  unpleasant 
in  our  business  relations.  Then,  at  the  same  time,  there 
was  a  probability  of  a  falling  off  of  business,  in  conse- 
quence of  an  opposition  by  insurance  companies  to 
brokers,  which  might  tend  seriously  to  damage  the  busi- 
Ikess,  and  I  thought  I  would  sell  out.  I  mention  that,  be- 
cause it  was  used  as  a  reason  by  Mrs.  Bathbone  why  she 
should  not  pay  a  larger  sum  than  she  did  pay.  I  do  not 
mean  to  say  that  Mrs.  Bathbone  personally  used  the 
expression,  but  it  was  the  subject  of  general  discussion 
at  the  time,  that  the  business  was  not  so  valuable  as 
might  be  considered,  in  consequence  of  the  anticipated 
action  of  the  insurance  companies,  and  it  had  a  similar 
influence  on  my  own  mind.  Q.  Who  were  the  parties 
to  the  general  discussion  you  have  named?  4-  Mr. 
Seward,  Mr.  Greig  and  myself.  I  believe  Bobert  0. 
Bathbone  had  no  discussion  or  negotiation  with  us  on 
the  subject."  There  is  nothing*in  this  testimony  incon- 
sistent with  that  given  by  Seward.  It  only  serves  to 
show  how  Knox  was  made  use  of  to  accomplish  the 
object  of  giving  to  the  bankrupt  an  interest  in  the  firm 
commensurate  with  the  value  of  his  services.  Accord- 
ing to  the  evidence,  he  brought  in  clerks  whether  the 
partners  were  satisfied  or  not,  and  made  and  unmade 
partners  as  he  pleased.  He  quarrelled  Knox  out,  and 
forced  his  wife  on  the  firm  under  the  terms  stated,  by 
threatening  to  leave  himself.  Hopwood,  when  asked 
if  he  knows  through  whose  immediate  influence  Knox 
left  the  firm,  says  :  *^  All  I  know  of  that  is  this,  that  up 
to  about  a  year  and  a  half  ago  or  two  years  Mr.  Knox 
and  Mr.  Bobert  0.  Bathbone  were  on  very  intimate 
terms,  but  after  that  they  were  seemingly  not  so  friendly 
and  Mr.  Knox  sold  out  his  interest  in  the  firm,  but  at 
whose  suggestion  I  don't  know." 

Greig  gives  this  testimony :    **  Q.  State,  if  you  know, 
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how  and  why  Theodore  H.  Enox  left  said  firm.  A.  Be- 
cause of  a  disagreement  between  him  and  the  members 
of  the  said  firm,  which  was  likely  to  result  in  an  injury 
to  our  business,  and,  after  a  negotiation,  he  then  off- 
ered to  sell  out.  Not  wishing  to  have  any  stranger  or 
other  person,  who  might  become  acquainted  with  our 
customers,  come  into  the  firm,  we  preferred  him  to  sell 
his  interest  to  some  one  who  would  become  a  silent 
partner  and  we  would  do  the  additional  labor  ourselves. 
Mrs.  Juliet  Bathbone's  name  was  then  suggested,  and  he 
agreed  to  sell  it  to  her  and  we  agreed  to  let  him  do  so, 
and  that  was  the  way  in  which  those  papers  came  to  be 
executed."  He  also  says  that  the  partners  thought 
that  Enox  did  not  do  his  duty  ;  and  that  he,  the  witness, 
did  not  wish  to  purchase  Enox  out,  as  he  did  not  think 
there  was  going  to  be  much  if  any  profit  over  and 
above  the  amount  asked  for  Enox's  interest.  There  is 
nothing  in  the  testimony  of  Greig  that  contradicts  the 
evidence  of  Seward,  that  Mrs.  Bathbone  was  brought  in 
because  the  services  of  the  bankrupt  could  not  other- 
wise be  retained. 

The  testimony  of  Seward  was  given  on  the  31st  of 
July,  and  the  1st,  and  4th,  of  August,  1868.  The  bank- 
rupt was  cross-examined  on  his  own  behalf  on  the  11th 
of  August,  but  he  does  not  any  where  in  his  evidence 
contradict  the  testimony  of  Seward,  or  refer  to  it  in  any 
way,  or  state  how  or  why  Enox  left  the  firm,  or  why 
Juliet  Bathbone  was  brought  in.  Aaron  H.  Bathbone 
was  examined  as  a  witness  as  lately  as  the  13th  of  Octo- 
ber, and  is  equally  silent  with  the  bankrupt.  In  a  case 
as  severely  contested  as  this,  and  where  the  point  is  so 
vital,  the  omissions  referred  to  cannot  be  regarded  as 
accidental  or  inadvertent. 

It  is  urged  on  the  part  of  the  bankrupt,  that  the 
money  which  Juliet  Bathbone  paid  to  Enox  was  her 
own  money,  obtained  by  inheritance;  that  the  bank- 
rupt never  received  any  portion  of  the  profits  on  Jier 
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interest,  bat  they  were  all  paid  to  her  personally  from 
month  to  month ;  and  that,  therefore,  her  title  to  the  in* 
terest  she  purchased  in  the  firm  and  to  the  profits  there- 
from is  unquestionable.  The  case  is  sought  to  be  put 
upon  the  point,  that  this  was  a  proi>er  and  legitimate 
investment  by  her  of  her  own  money,  and  that  the 
share  of  profits  bought  by  her  became  her  property,  as 
against  her  husband  and  his  creditors.  If  there  were 
nothing  else  but  an  investment  of  her  money,  there 
would  be  no  difficulty  in  the  matter.  But  the  transac- 
tion was  devised  with  great  ingenuity  and  skill,  to 
withhold  from  the  reach  of  the  creditors  of  the  bank- 
rupt the  value  which  the  firm  are  shown  by  the  evi- 
dence to  have  put  upon  his  services.  That  value  was 
one^tenth  of  the  profits  in  the  first  instance,  and  then 
the  additional  two-tenths.  It  is  clearly  shown  that 
they  valued  the  bankrupt's  services  at  the  entire  three- 
tenths.  Enox  paid  $4,000  for  his  two-tenths  to  Aaron 
H.  Bathbone.  In  return  he  was  obliged  to  devote  his 
services  to  the  business  of  the  firm.  Mrs.  Bathbone 
reimbursed  to  Enox  his  $4,000,  and,  in  return  for  her 
two-tenths  ''of  the  profits,  rendered  no  services  to  the 
firm.  The  bankrupt's  services  could  only  be  retained 
by  the  firm,  by  their  consenting  to  allow  Mrs.  Bathbone 
to  receive  her  two-tenths  without  her  rendering  any 
services.  It,  therefore,  follows  logically  and  inevitably, 
that  those  two-tenths  represented,  in  the  estimation  of 
the  associates  of  the  bankrupt  in  the  firm,  the  value  of 
his  services  to  the  firm,  in  addition  to  the  one-tenth 
paid  to  him  directly,  and  that  the  two-tenths  were  paid 
to  her  to  retain  the  bankrupt's  services  and  as  a  com- 
pensation for  those  services,  made  on  the  de- 
mand of  the  bankrupt.  There  was  no  other  possible 
consideration  moving  to  the  firm  for  the  two-tenths. 
They  did  not  receive  any  part  of  the  $4,000  which  Mrs. 
Bathbone  paid  to  Knox,  nor  did  they  receive  any  servi- 
ces in  place  of  those  of  Enox,  and  they  gave  up  to 


62  SOUTHERN  DISTRICT  OP  NEW  YORK, 

In  the  Matter  of  Robert  C.  Rathboae,  a  Bankrupt. 

Knox  eleven  of  their  customers.  It  may  be  that  the 
$4,000  paid  by  Mrs.  Bathbone  to  Knox,  considered  as 
paid  by  her  at  the  request  of  and  for  the  benefit  of  the 
firm,  in  order  to  enable  them  to  retain  the  bankrupt's 
services,  may  properly  be  reimbursable  to  her,  with  in- 
terest, out  of  the  two-tenths  of  the  profits  paid  to  her ; 
but,  even  if  that  be  so,  it  cannot  affect  the  true  charac- 
ter of  the  transaction,  as  making  her  a  trustee  of  such 
profits  for  the  creditors  of  the  bankrupt. 

The  eighth  specification  is,  in  my  judgment,  fully 
proved,  in  its  entire  scoi>e.  There  was  a  wilful  conceal- 
ment by  the  bankrupt  of  his  property  derived  firom  the 
two-tenths  profits  in  the  firm,  by  covering  it  up  in  the 
hands  of  his  wife.  The  care  with  which  the  papers 
were  prepared,  including  the  putting  in  writing  at  the 
time  the  agreement  with  the  bankrupt  respecting  his 
one-tenth,  which  had,  in  fact,  existed  for  seven  months 
previously,  only  serves  to  show  the  deliberation  with 
which  the  scheme  was  contrived.  Fraud  is  scarcely 
ever  made  out  by  direct  evidence.  The  proof  of  it  is 
generally  arrived  at  by  the  interweaving  of  circum- 
stances, till  the  fabric  is  fully  formed.  It  is  not  often 
that  as  fiill  evidence  of  it  is  shown  as  in  this  case,  and 
yet  less  full  evidence  is  often  entirely  satisfactory. 
The  documents  and  the  additional  testimony  produced 
on  the  second  reference  in  this  case  fully  sustain  the 
conclusion  of  the  Court  on  the  first  hearing  and  dear 
up  many  points  that  were  obscure,  and  nothing  has 
been  shown  to  induce  any  modification  of  any  of  the 
views  stated  in  the  decision  then  made  by  the  Court. 

A  discharge  is,  therefore,  refused. 

/.  K.  Porter  and  J.  B.  White,  for  the  bankrupt. 
H.  P.  Eerdnum,  for  the  creditor. 
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TOWBOAT.— Ck)LLI8I0W. 

Where  a  steam-tng  took  in  tow  a  schooner,  to  tow  her  oat  from  a  pier,  next  to 
whidi  was  a  high  balance  dock,  which  ahnt  off , the  Tiew  to  the  west,  and,  when 
the  schooner  got  just  clear  of  the  pier,  another  tog  was  seen  coming  from  the 
west  with  a  barge  m  tow,  which  came  in  collision  with  the  schooner : 

Hdd,  That  the  tog  having  the  schooner  in  tow  was  negligent,  and  liable  for  the 
eoUiaion; 

Tbat»  even  if  the  other  tog  and  the  barge  were  in  fault,  that  would  not  diminish  the 
fiability  of  this  tug,  especially  as  those  vessels  were  not  joined  in  this  action. 

BiiATCHFORDy  J.  This  is  a  libel  by  Jeremiah  N. 
Ayres  and  TheoiJore  Davenport,  to  recover  dftnages  for 
a  collision  which  occurred  on  the  9th  of  August,  1866, 
between  the  schooner  G.  W.  Pumell,  owned  by  them, 
and  a  barge  called  the  Annie.  The  schooner  was  at  the 
time  in  tow  of  the  O.  Y.  Davenport.  The  barge  was  in 
tow  of  the  tug  Henry  Smith.  The  schooner  had  been 
lying  on  the  upper  or  easterly  side  of  pier  !No.  42,  East 
river,  New  York,  bow  outward,  with  the  end  of  her  bow- 
sprit seven  or  eight  feet  inside  of  the  end  of  the  pier. 
About  six  o'clock  in  the  morning,  the  0.  Y.  Davenport 
came  to  the  outer  end  of  pier  No.  42,  in  order  to  take 
the'schooner  in  tow,  to  tow  her  to  12th  street,  East  river. 
The  tide  was  strong  flood.  In  the  slip  next  west  of  pier 
No.  42,  and  between  pier  No.  41  and  pier  No.  42,  there 
was  a  large  high  floating  balance  dock,  which  projected 
out  about  ten  feet  beyond  the  end  of  pier  No.  42,  and 
obscured  the  view  down  the  river  from  the  end  of  pier 
No>  42.    The  0.  Y.  Davenport  was  a  small  propeller,  fifty- 
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five  or  sixty  feet  long.  The  schooner  was  ninety  odd 
feet  long  from  the  end  of  her  boom  to  the  end  of  her 
bowsprit.  The  0.  Y.  Davenport  lay  at  the  end  of  pier 
No.  42,  heading  to  the  westward  or  down  the  river,  when 
she  hitched  on  to  the  schooner  by  a  hawser  ten  or  fifteen 
fathoms  long,  running  from  the  windlass  bitts  of  the 
schooner  to  the  after  elects  on  the  0.  Y.  Davenport. 
The  order  was  then  given  from  on  board  the  0.  Y. 
Davenport  to  the  schooner,  to  put  the  schooner's  helm 
hard  a-port,  which  order  was  obeyed.  The  wind  was 
south-east.  The  0.  Y.  Davenport  cast  off  and  started 
ahead  and  pulled  the  schooner  out  just  clear  firom  the 
pier,  when  the  Annie  and  the  Henry  Smith  were  seen 
coming  up  close  to  the  ends  of  the  piers,  very  swiftly, 
with  the  tide.  When  this  was  seen  the  0.  Y.  Davenport 
backed  so  as  to  slack  the  hawser  between  her  and  the 
schooner,  but  the  schooner  was  struck  by  the  barge,  and 
her  bowsprit  and  both  of  her  masts  were  knocked  out  of 
her  by  the  collision. 

On  thel^  facts  alone  the  0.  Y.  Davenport  would  be 
liable  for  the  collision.  But,  in  addition,  it  is  shown  by 
Byan,  a  witness  for  the  claimant,  and  who  was  on  the 
barge  at  the  time,  that  he,  from  the  barge,  saw  the  0.  Y. 
Davenport  before  she  left  the  end  of  pier  No.  42,  and 
while  she  was  lying  there,  and  saw  her  start  and  pull  the 
schooner  after  her.  It  is  very  clear  that  no  care  was 
exercised  on  the  0.  Y.  Davenport,  or  the  barge  and  her 
tug  would  have  been  seen  from  on  board  of  the  G.  Y. 
Davenport  before  the  latter  started. 

The  only  defence  set  up  is,  that  the  barge  and  her  tug 
were  in  fault  in  being  so  near  the  piers,  and  that,  if  the 
latter  tug  had  ported  her  helm,  on  seeing  the  G.  Y. 
Davenport  and  the  schooner,  there  would  have  been  no 
collision.  It  may  be  that  there  was  fault  in  those  ves- 
sels, but  that  does  not  diminish  the  liability  of  the  G.  Y. 
Davenport,  and  those  vessels  are  not  sued  in  this  action. 

There  must  be  a  dCQree  for  the  libellants,  with  costs. 
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with  a  reference  to  a  Commissioner   to  ascertain  and 
report  the  damages  sustained  by  them  by  the  collision. 

Stewartj  Bich  cfe  Woodford^  for  the  libellants. 

Beebe^  Donohue  dk  Cooke^  for  the  claimant. 


DECEMBER,  1868. 


TS    THE    MATTER    OF    EUGENE    PXJLVEB,    A 

BANEJIUPT. 

Bankrupt's  Fikal  Oath. — Certificate  of  Conformitt. 

Wliere,  on  the  return  of  an  order  to  show  cause  why  a  bankrupt  should  not  be  dis- 
charged, creditors,  who  had  proved  their  debts,  appeared  and  claimed  time  to 
file  specifications  of  objection,  and  objected  to  the  bankrupt*s  taking  the  final 
oath,  and  to  the  Raster's  giving  a  certificate  of  conformity : 

ffMy  That  the  oath  required  by  section  29  of  the  Bankruptcy  Act  must  be  taken 
and  produced  to  the  Register,  and  he  must  then  certify  conformity  or  non-con- 
formity ; 

That,  if  specifications  in  opposition  were  filed,  the  certificate  of  conformity  should 
be  that  the  banlorupt  had  conformed,  except  in  the  particulars  covered  by  the 
specifications.  * 

Is  this  case  the  Eegister  certified  to  the  Court,  that, 
OB  the  return  before  him  of  the  order  to  show  cause 
why  a  discharge  should  not  be  granted  to  the  bankrupt, 
creditors,  who  had  proved  their  debts,  appeared  and 
claimed  ten  days  to  file  ^specifications  of  objection; 
that  the  bankrupt  asked  that  the  final  oath  be  adminis- 
tered to  him,  and  the  Begister  give  a  certificate  of  reg- 
ularity and  conformity  ;  but  that  the  creditors  objected 
that  that  could  not  be  done  until  the  Court  had  passed 
upon  the  questions  to  be  raised  by  the  specifications. 
The  Begister  thought  the  objection  not  well  taken,  and 
certified  the  question  to  the  Court. 

Bt.  Vol.  m.— 5 
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Blatchfobd,  J.  The  oath  required  by  section  29  to 
be  taken  and  subscribed  by  the  bankrupt  is  to  be  pro- 
duced to  the  Eegister,  and  he  is  then  to  certify  con- 
formity or  non-conformity.  If  specifications  in  oppo- 
sition are  filed,  and  the  bankrupt  has  conformed,  in  the 
judgment  of  the  Eegister,  to  all  the  requirements  of 
law,  and  to  all  his  duty  under  the  Act,  the  Begister  is 
to  certify  that  he  has  so  conformed,  except  in  the  par- 
ticulars covered  by  the  specifications. 


DECEMBER,  1868. 

IN  THE  MATTER  OP  A.  B.,  A  BANKEUPT. 

Choice  of  Assignee. 

Where,  at  the  first  meeting  of  a  bankrupt's  creditors,  bat  one  creditor  appeared, 
and  he  proved  his  debt,  and  elected  as  assignee  a  person  who  was  present,  and  it 
appeared  that  this  person  was  a  stranger  to  the  creditor,  and  had  informed  him 
of  the  meeting,  and  solicited  the  creditor's  vote  for  himself  as  assignee : 

Held,  That  the  election  of  an  assignee  made  nnder  such  circumstances  could  not 
be  sanctioned. 

Blatchfojrd,  J.  In  this  case  the  Register,  in  trans- 
mitting to  the  conrt  the  result  of  the  first  meeting  of 
creditors,  certifies  to  the  court,  that,  at  such  meeting, 
one  creditor  who  had  proved  his  debt  appeared ;  that 
only  one  debt  was  proved ;  that  the  Eegister  inquired  of 
such  creditor  if  he  desired  to  elect  an  assignee ;  that 
such  creditor  replied  that  he  would  elect  Mr.  0.  D.,  who 
was  present ;  that,  as  Mr.  0.  D.  had  been  elected  in  six 
out  of  the  last  ten  cases  before  the  Begister,  the  Begis- 
ter thought  it  right  to  make  inquiries  of  the  creditor 
concerning  the  choice,  and  elicited  from  him  the  state- 
ment, that  Mr.  G.  D.  was  a  stranger  to  him,  and  called  at 
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his  place  of  business  on  the  day  preceding,  with  one  of 
the  notices  to  creditors,  which  was  the  first  he  had  heard 
of  the  meeting,  and  called  his  attention  to  the  notice, 
and  solicited  of  him  that  he  would  prove  his  debt  and 
elect  Mr.  0.  D.  as  the  assignee  of  the  bankrupt,  and, 
after  consultation,  it  was  agreed  that  he  should  attend 
the  meeting  of  creditors  and  swear  to  his  claim  and  vote 
for  Mr.  C.  D.  as  assignee ;  and  that  this  statement  was 
made  in  the  presence  of  Mr.  0.  D.,  who  remarked  that, 
if  he  had  not  so  called  upon  the  creditor,  the  creditor 
would  never  have  known  of  the  meeting.  The  Eegister 
remarks,  that  he  saw  nothing  in  the  conduct  of  Mr.  CD. 
in  any  way  disuigenuous,  but  that,  on  the  other  hand, 
Mr.  0.  D.  was  understood  by  the  Register  to  claim  that 
it  was  not  improper  thus  to  procure  himself  to  be 
elected.  The  Begister  states  that  he  certifies  the  case 
to  the  court,  that  it  may  be  fully  advised  of  the  facts  of 
the  case,  in  passing  upon  the  question  of  the  approval 
or  disapproval  of  the  assignee  so  elected,  only  suggest- 
ing the  inquiry,  whether  it  would  be  a  wholesome  pro- 
ceeding, if  adopted  and  approved  by  this  court. 

In  addition  to  the  facts  stated  in  the  certificate 
above  mentioned,  I  have  been  addressed  on  the  subject 
by  Mr.  0.  D.  himself,  who  states  that  he  proposes  to 
make  a  regular  business  of  seeking  out  creditors  of 
bankrupts  and  soliciting  them  to  prove  their  debts  and 
vote  for  him  as  assignee,  with  a  view  to  such  pecuniary 
emolaments  as  may  legitimately  belong  to  the  position. 
He  is  very  frank  on  the  subject,  and  states  that  he  had 
no  idea  there  was  anything  improper  in  what  he  had 
done  or  proposed  doing,  and  that,  if  the  court  thought 
there  was,  he  would  at  once  desist.  I  have  before  me 
now,  unapproved  as  yet,  the  election  of  the  same  Mr. 
G.  D.  as  assignee,  in  another  case,  at  an  earlier  date, 
before  the  same  Register.  I  have  also  before  me,  un- 
approved as  yet,  his  election  as  assignee  in  three  other 
cases  before  three  other  and  diflferent  Registers.    So  far 


68  SOCTHEEN  DI8TEICT  OF  HEW  TOEK, 

The  United  State*  «.  Baker. 

&a  appears  from  these  cases,  bis  election  vas  made  in 
eaeh  of  them  by  a  single  creditor. 

To  knowingly  sanction  the  election  of  an  assignee 
made  nnder  circumstances  sach  as  those  above  stated, 
would  be  to  open  the  door  to  abuses  whose  character 
can  be  well  coQJectored.  A  firee  election,  proceeding 
from  the  real  choice  of  the  creditors,  is  one  thing.  An 
election  persuaded  by  the  importunity  of  the  proposed 
assignee,  exercised  upon  indifferent  creditors,  is  another 
thing.  The  elections  are  disappr5ved  in  all  of  the  cases 
above-mentioned. 


DECEMBER,  IS6B. 

THE  UNITED  STATES  vs.   GAENISS  E.  BAKEE. 

Skttiso  Aama  Vkbdict. — Diav  Juror. — Challknqb. 

ITothlng  that  ii  a  caose  of  ohdienge  to  a  joror  before  verdict,  can  be  nud  to  set 

aside  a  verdict. 
Where  one  of  the  jnrore  In  a  criminal  trial  v>as  deaf,  and  the  defendant  was  ipiit- 

TBDt  of  the  fact  when  the  jnrj  were  empanelled : 
Ht!d,  That  thb  was  no  canae  for  setting  aside  the  Terdict 

The  defendant  in  this  case  was  convicted  of  an 
offence  under  the  National  Banking  Act.  After  the  ver- 
dict, a  motion  was  made  to  set  it  aside  on  the  ground, 
among  others,  that  one  of  the  jurors  was  deaf  and  did  not 
and  could  not  hear  the  evidence,  and  that  the  defendant 
was  ignorant,  at  the  time  the  jury  were  sworn  and  em- 
1,  of  the  deafness  of  the  juror. 

'CHFOBD,  J.  On  principle,  as  well  as  on  anthor- 
hing  that  is  a  cause  of  challenge  to  a  juror 
rerdict,  can   be   used   to   set  aside   a  verdict, 
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as  for  a  mistrial,  even  though  the  cause  of  chal- 
lenge was  unknown  to  the  party  when  the  jury  were 
sworn.  {BoUingsworth  v.  Duane^  4  Bdaas^  353.)  The  non- 
possession  of  any  natural  faculty  stands,  in  respect  to 
a  juror  duly  summoned,  in  the  same  category  with 
alienage  or  infancy  or  sex.  That  a  juror  is  an  alien  is 
an  objection  that  must  be  taken  advantage  of  before 
verdict  and  by  challenge.  {HoUingswarth  v.  Duane^  Jbefore 
dud.)  So,  it  is  a  ground  for  challenge,  that  a  juror  is  an 
infant  or  a  female.  {WhwrUnCs  Amer.  Crvm.  Law^  2d  ed., 
j>.  856.)  Where  an  infant  is  duly  summoned  as  a  juror 
and  returned  on  the  panel,  his  infancy  must  be  objected 
to  by  challenge.  In  the  present  case  the  juror  was  duly 
summoned  and  returned  on  the  panel.  His  alleged  in- 
competency was,  therefore,  a  cause  of  challenge.  {The 
King  v.  Tremmne^  7  Dow.  cfe  Ry.  684.)  The  motion  for 
a  new  trial  on  this  ground  is  denied.* 

B.  K.  Phdps^  {Assistant  District  Attorney y)  for  the 
United  States. 


John  Sedgtvickj  for  the  defendant. 


*  A.  new  trifil  was  granted  on  a  question  of  the  weight  of  evidence,  on  two 
connts  of  the  indictment 
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DECEMBER,  186& 

A  QUANTITT  OP  DISTILLED  SPIEITS,  &C.,  BE- 
ISG  ALL  THE  PEOPEETY  FOUND  AT  THE 
BECTIFYING  ESTABLISHMENT  OF  WATSON 
&  CBAET,  NOS.  171,  173  AND  175  CHEISTOPHEE 
8TEEET,  NEW  TOEK, 

bmvAL  Hkvkkvm. — 48th  bectioh  of  th«  Act  of  Juthb  30th,  1864. 
2frrH  «cnoH  of  th«  Act  of  July  13th,  1866.— Presumption. — 
EviDsscv. —  Regulatiohb. — Brakddto  Spirits. 

Under  the  2«th  section  of  the  Internal  Rerenue  Act  of  July  IStli,  18ft«,pectifiera 
were  bound  to  keep  the  book  prescribed  by  that  section  and  make  the  proper 
entries  in  it^  whether  the  Commissioner  of  Internal  Reyenue  had  prescribed 
any  roles  and  regulations  on  the  subject  or  not 

Where  a  rectifier  had  kept  a  book  as  so  prescribed  and  had  himself  made  an  entry 
in  it  of  a  certain  purchase,  which  entry  did  not  comply  with  the  requirements 
of  the  Act,  but  he  gare  no  evidence  to  ezpbun  the  discrepancy : 

BeU,  That  the  jury  must  take  anything  doubtful  about  the  entry  most  strongly 
against  him. 

Where  a  party  to  a  suit  has  in  his  possession  eridenoe  which  he  can  give  to  clear 
np  any  doubt,  and  he  does  not  give  it,  there  is  a  presumption  that  the  evidence, 
if  given,  would  corroborate  that  which  has  been  given  against  him. 

The  fact  that  spirits  are  purchased  for  less  than  the  amount  of  the  tax  npon  them 
is  sufficient  evidence,  in  the  absence  of  any  explanatory  circumstances,  to  show 
that  the  purchaser  could  not  have  believed  that  the  tax  was  paid. 

Where  spirits  were  proved  to  have  been  found  upon  a  rectifiei's  premises  and  no 
proof  was  given  that  the  tax  had  been  paid  ^ 

Beld,  That  the  jury  were  to  assume,  as  matter  of  law  and  as  matter  of  fadv  that 
the  tax  had  not  been  paid. 

The  48th  section  of  the  Act  of  June  80th,  1864,  is  not  ambiguous,  nor  is  the  statute 
a  penal  one. 

The  £sct  that  spirits  were  properly  branded  by  United  States^  Inspectors  is  not 
evidence  that  the  taxes  on  them  had  been  paid. 

OHAEGB    OP   JUDGE    BLATOHPOED    TO   THE 

JUEY. 

Gentleuek  of  the  Juby  :   It  is  a  subject  of  con- 
gratulation tliat  this  case,  to  which  we  are  now  devot- 
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iDg  oar  attention  for  the  seventh  day,  is  drawing  so 
near  its  completion.  Notwithstanding  the  time  it  has 
occupied,  and  the  zeal  with  which  it  has  been  prose- 
cuted and  defended  by  the  connsel  upon  both  sides, 
the  issues  which  you  are  to  pass  upon  will  be  found 
by  you  to  be  embraced  within  a  very  narrow  compass, 
although  the  evidence  applicable  to  those  issues  has 
taken  a  wide  range.  The  case  has  resolved  itself  into 
a  prosecution,  by  the  Government,  upon  two  sections 
of  the  Internal  Eevenue  Law— the  26th  section  of  the 
Act  of  July  13th,  1866,  and  the  48th  section  of  the 
Act  of  June  30th,  1864,  as  subsequently  amended. 

I  shall  first  direct  your  attention  to  the  26th  section 
of  the  Act  of  1866.  The  questions  for  your  considera- 
tion under  that  section  divide  themselves  into  three 
subjects  of  investigation.  The  first  one  is  the  spirits 
taken  to  this  establishment  in  Christopher  street  by 
Nelson  in  the  Spring  of  1867.  The  second  is  the  lot  of 
spirits,  called  seventy-five  barrels  in  the  evidence,  taken 
there,  as  appears  by  the  evidence  for  the  claiyiants,  on 
the  1st,  4th  and  5th  of  February,  1868.  The  third  is 
the  thirty  barrels  of  spirits  called  the  Dulfy  spirits, 
taken  there  on  the  11th  of  February,  1868.  The  pro- 
visions of  the  26th  section  of  the  Act  of  1866  are  to 
this  effect :  *'  That  every  rectifier  or  wholesale  dealer 
in  distilled  spirits  shall  enter  daily  in  a  book  or  books 
kept  for  the  purpose,  under  such  rules  and  regulations 
as  the  Commissioner  of  Internal  Eevenue  may  pre- 
scribe, the  number  of  propf  gallons  of  spirits  purchased 
or  received,  of  whom  purchased  and  received,  and  the 
number  of  proof  gallons  sold  or  delivered ;  and  every 
rectifier  or  wholesale  dealer,  who  shall  neglect  or  refuse 
to  keep  such  record,  shall  forfeit  all  spirits  in  his  pos- 
sessiqp,  together  with  the  apparatus,  tools,  and  imple- 
ments used."  Now,  gentlemen,  the  requirements  of 
this  section  of  the  statute  are  perfectly  plain  and  un- 
mistakable.    There  is  no  ambiguity  and  no  confusion 
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abont  them.  There  is  no  room  for  any  difficulty  or 
embarrassment  on  the  i>art  of  any  one  desiring  to  com* 
ply  with  the  law.  The  language  used  in  the  section 
must  be  understood  in  its  ordinary,  plain,  common-sense 
meaning.  Where  a  rectifier  or  wholesale  dealer  is  told 
that  he  is  to  enter  daily  in  a  book  his  receipts  of  spirits, 
of  whom  he  receives  them,  and  the  number  of  proof 
gallons  he  receives,  he  can  understand  but  one  thing 
from  that  direction — that  he  is  to  do  the  thing  every 
^y^  day  by  day,  as  he  receives  the  spirits,  upon  the 
day  on  which  he  receives  them.  The  section  manifestly 
intends  that  he  shall  put  down  the  day  in  the  book. 
And  the  fact  that,  in  practical  construction,  in  acting 
upon  this  statute,  these  claimants  did  keep  a  book  in 
which  they  did  put  down,  day  by  day,  apparently,  the 
number  of  barrels,  the  number  of  proof  gallons,  the 
persons  from  whom  purchased  or  received,  and  the  date, 
shows  that  they  understood  what  every  man  must  un* 
derstand  by  the  law— that  the  party  is  not  only  to 
make  the  entries  daily,  but  is  to  put  down  the  day,  so 
that  it  may  be  known  upon  what  day  he  receives  a 
given  number  of  barrels,  containing  a  given  num- 
ber of  proof  gallons,  and  the  person  from  whom  he 
receives  them.  Therefore,  when  we  find  this  prac* 
tical  construction  thus  acted  upon  by  these  claim- 
ants, this  recognition  of  what  the  law  is,  it  is  idle  to 
speculate  about  what  the  law  requires.  There  is  no 
doubt  whatever  that  the  plan  upon  which  this  book  was 
kept  by  the  claimants  is  a  compliance  with  the  law  re- 
quiring the  party  to  put  down  \he  day,  and  the  number 
of  barrels,  and  the  number  of  proof  gallons,  and  the 
person  from  whom  purchased  or  received.  The  only 
question  is  whether  the  law,  as  thus  interpreted  and 
recognized  by  the  claimants  themselves,  has  been  com- 
plied with.  • 

That  the  claimants  were  rectifiers  of  spirits  is  per- 
fectly apparent.     The    eighteenth   paragraph   of  the 
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seventy-ninth  section  of  the  Act  of  Jane  30th,  1864, 
as  sabsequently  amended,  defines  what  a  rectifier  is: 
**  Every  person,  firm,  or  corporation  who  rectifies,  puri- 
fies, or  refines  distilled  spkits  or  wines  by  any  process, 
or  who,  by  mixing  distilled  spirits  or  wines  with  any 
materials,  manufactares  any  spurioas,  imitation  or  com- 
pound liquors  for  sale,  under  the  name  of  whiskey, 
brandy,  gin,  rum,  wine,  spirits,  or  wine  bitters,  or  any 
other  name,  shall  be  regarded  as  a  rectifier."  That  is 
the  definition  the  law  gives  of  a  rectifier.  A  rectifier 
is  not  merely  a  pei^son  who  runs  spirits  through  char- 
coal, but  any  one  who  rectifies  or  purifies  spirits  in  any 
manner  whatever,  or  who  makes  any  mixture  of  spirits 
with  anything  else,  and  sells  it  under  any  name,  is  a 
rectifier.  Kow,  that  these  parties  were  rectifiers  is 
quite  apparent  from  the  testimony,  and  is  not  disputed, 
as  I  understand  it ;  and,  therefore,  it  was  their  duty  to 
make  the  proper  entries  in  this  book,  and  to  make  them 
whether  the  Commissioner  of  Internal  Revenue  had 
prescribed  any  rules  and  regulations  on  the  subject  or 
not.  If  he  had  made  any,  they  were  bound  to  comply 
with  the  rules  and  regulations.  But  if  he  had  made 
none,  they  still  were  bound  by  law  to  make  the  entries. 
The  rules  and  regulations  are  to  be  prescribed  by  the 
Commissioner  of  Internal  £evenue,  merely  to  secure 
the  proi)er  form  of  making  the  entries ;  but,  if  there 
are  no  rules  and  regulations  prescribed  by  that  officer, 
the  statute  is  nevertheless  binding  on  the  parties.  It  is 
alleged  here,  as  I  understand  it,  that  the  Commissioner 
has  made  no  rules  and  regulations  that  amount  to  any- 
thing, but  has  merely  recited  the  statute,  the  only 
circumstance  in  addition  being  the  requirement  that 
the  record  shall  be  kept  continuously.  It  appears, 
then,  that  these  parties,  without  any  rules  or  regulations 
being  prescribed,  have  gone  on  and  kept  a  book,  which 
is  substantially  kept  in  compliance  with  the  statute; 
and,  therefore,  in  reason  and  sense,  as  well  as  in  prac- 
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tice,  it  is  shown  that  the  requirement  about  rales  and 
regulations  is  pure  surplusage,  and  amounts  to  nothing 
in  reference  to  this  case.  The  parties  being  required 
thus  to  enter  daily,  that  is  on  the  day  on  which  they 
received  the  spirits,  the  number  of  proof  gallons  re- 
ceived, and  of  whom  received,  the  only  question  is, 
whether  the  statute  has  been  complied  with,  or  whether 
they  have  failed  to  comply  with  it  in  any  one  of  the 
three  cases  that  have  been  brought  to  your  attention 
on  the  part  of  the  Government.  If  the  claimants  have 
failed  to  comply  with  the  statute,  then  all  the  spirits 
found  in  their  establishment,  and  all  the  apparatus, 
tools,  and  implements  found  there,  that  were  used  in 
their  business,  are  subject  to  forfeiture. 

In  reference  to  the  spirits  taken  to  the  establishment 
by  Nelson  in  the  Spring  of  1867,  it  is  in  evidence  on 
both  sides  that  spirits  were  taken  there  at  that  time.  I 
shall  not  recapitulate  the  evidence,  for  it  is  fresh  in  your 
memory.  The  substance  of  the  evidence  of  Nelson 
and  Andrews,  and  of  the  other  testimony  on  the  part 
of  the  Government  in  that  connection  is,  that  Nelson 
took  there,  during  February,  March,  and  April,  1867, 
spirits  to  the  extent  of  four  thousand  gallons.  It  is 
contended  on  the  part  of  the  claimants  that  Nelson 
took  there  only  twenty-five  barrels,  or  rather  that  he 
took  thirty  two  barrels,  and  that  seven  of  them  were 
subsequently  taken  away,  leaving  but  twenty-five  bar- 
rels substantially  received,  containing  only  thirteen 
hundred  and  thirty-five  gallons.  That  is  the  issue  of 
fact  between  the  parties  on  that  subject ;  and  it  is  for 
you  to  say,  from  the  evidence,  whether  you  believe 
that  four  thousand  gallons  were  taken  there  in  all,  and 
that  some  was  taken  there  in  February  and  some  in 
April,  as  well  as  some  in  March,  or  whether  you  believe 
that  only  thirteen  hundred  and  thirty-five  gallons  were 
left  there,  being  twenty-five  barrels  out  of  thirty-two 
that  were  taken  there,  and  that  those  were  taken  there 
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in  March,  as  testified  to  by  Mr.  Blanchard.  Which  one 
of  those  two  stories  you  will  believe,  will  depend  upon 
your  consideration  of  the  evidence  in  the  case,  and 
upon  the  credit  you  give  to  the  witnesses  upon  the  two 
respective  sides  on  the  subject. 

The  only  entry  found  in  this  rectifiers'  book  during 
February,  March,  or  April,  1867,  of  any  spirits  received 
from  William  Stewart,  (the  spirits  carried  by  Nelson 
having  come  from  Stewart,)  is  an  entry  which  is  found 
upon  the  third  line  of  the  third  page  of  the  book.  The 
two  preceding  entries  upon  the  same  page  are  under 
the  date  of  "March  29,"  one  of  thirty-four  barrels  from 
John  Schrievers,  and  another  of  ten  barrels  from  Ezra 
Hill.  Then  follows  the  entry  in  question.  In  the  col- 
umn for  the  month  is  no  mark  at  all.  In  the  column  for 
the  day  of  the  month  is  the  figure  ''S,"  the  preceding 
line  having  in  the  same  column  a  couple  of  dots,  and 
the  top  line  having  in  the  same  column  the  figures 
**29,"  and  in  the  column  for  the  month  the  word 
"March."  The  entry  on  the  next  line  below  the  third 
line  is  under  the  date  of  "April  1."  Now  this  entry, 
which  commences  thus  with  the  figure  "3,"  contains, 
under  the  head  of  "Barrels  or  Packages,"  the  figures 
"25;"  under  the  head  of  "Purchased  or  Eeceived, 
proof  gallons,"  the  figures  "  ISSS^^ ; "  and  under  the 
head  of  "Prom  whom  purchased  or  received,"  the 
words,  **  William  Stewart."  That  is  all  there  is  in  this 
book  about  any  spirits  received  from  William  Stewart — 
25  barrels,  1,335  gallons — the  entry  as  to  the  date  being 
such  as  I  have  stated  to  you,  that  is,  following  March 
29th  and  immediately  preceding  April  1st,  is  the  figure 
"3,"  in  the  colunm  for  the  day  of  the  month.  You 
have  heard  the  testimony  of  Blanohard  on  that  subject, 
as  to  when  these  spirits  were  received  and  how  many 
barrels  there  were,  and  when  they  were  dumped.  He 
says  he  went  home  to  see  his  family  on  the  30th  of 
March,  and  that  these  spirits  were  dumped  on  that 
day. 
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This  entry  that  I  have  read  to  you  in  regard  to  the 
twenty-five  barrels  is  proved  to  be  in  the  handwriting 
of  George  D.  Orary,  one  of  the  claimants.  The  two 
entries  which  immediately  precede,  as  well  as  the  four 
which  immediately  follow  this  one,  are  also  shown  to  be 
in  the  handwriting  of  Mr.  Orary.  It  is  quite  apparent, 
therefore,  that  if  any  more  light  is  needed  to  be  thrown 
upon  any  doubtful  question  in  regard  to  those  twenty- 
five  barrels,  Mr.  Orary  possesses  the  information,  be- 
cause he  made  the  entry ;  and,  if  there  be  any  point 
about  the  testimony  that  is  at  all  doubtful,  you  are  to 
take  it  most  strongly  against  the  claimants,  because 
Mr.  Orary,  having  the  means  of  clearing  up  all  difficulty, 
the  entry  being  in  his  handwriting,  has  given  no  testi- 
mony on  the  subject.  That  rule  of  law  is  applicable  to 
every  branch  of  this  case.  Wherever  it  is  shown  that 
a  party  to  a  suit  has  in  his  possession  evidence  which  he 
can  give  to  clear  up  ai^  doubt,  or  to  resolve  any  diffi- 
culty, and  he  does  not  give  it,  the  jury  have  the  right  to 
draw  the  presumption  that  the  evidence,  if  given,  would 
be  in  corroboration  of  that  which  has  already  been 
given  against  him.  That  rule  is  applied  every  day  in 
seizure  cases  under  the  revenue  laws,  and  has  been  en- 
forced by  the  Supreme  Oourt  of  the  United  States,  and 
particularly  in  the  case  cited  to  you  by  the  counsel  for 
the  Government  in  summing  up — the  case  of  Clifton  v. 
The  United  States^  (4  Howa/rdy  242,) — ^in  which  the  opin- 
ion of  the  court  was  delivered  by  Mr.  Justice  Nelson, 
who  presides  in  the  Oircuit  Oourts  of  this  Oircuit.  If, 
therefore,  there  be  any  doubt  or  difficulty  in  regard  to 
this  entry  of  these  twenty-five  barrels,  that  requires 
clearing  up,  the  entry  being  in  the  handwriting  of  Mr. 
Orary,  the  fact,  that  he  is  not  called  as  a  witness  on  the 
subject,  is  to  be  taken  as  a  very  strong  circumstance  in 
corroboration  of  everything  that  has  been  shown  on  the 
other  side. 

Now,  gentlemen,  if  you  shall  find  that  spirits  were 
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taken  to  tbat  estabUshment  in  1867,  other  than  the  Bpir- 
its  embraced  in  this  entry  of  the  twenty-five  barrels, 
and  that  more  spirits  were  received  at  that  establish- 
ment than  were  entered  in  this  book,  then,  nnder  the 
26th  section  of  the  Act  of  1866,  everything  found  in 
the  establishment  is  forfeited  to  the  Government ;  be- 
cause, as  I  understand  it,  it  is  not  claimed  that  there  was 
any  property  found  there,  that  is  proceeded  against  in 
this  suit,  other  than  that  described  in  the  26th  section 
— that  is,  the  apparatus,  tools,  and  implements  used  in 
the  business  of  rectifying.  This  suit  does  not  concern 
the  direct  forfeiture  of  any  spirits.  I  shall  say  nothing 
more  on  the  subject  of  the  Nelson  or  Stewart  spirits. 

We  now  pass  to  the  spirits  received  there  on  the  1st, 
4th  and  5th  of  February,  1868,  consisting  of  seventy-five 
barrels  said  to  have  come  from  Loeb  Brothers,  five  bar- 
rels directly,  and  seventy  through  a  broker  by  the  name 
of  Schloss.  The  evidence  of  Mr.  Llbby,  the  claimants' 
foreman,  is  substantially  to  this  effect — that  he  received 
five  barrels  on  the  1st  of  February,  and  took  the  proofs 
and  gauges  of  their  content)^  at  the  time^  and  set  down 
on  a  piece  of  paper  what  he  so  took,  and  gave  that 
paper  into  the  hands  of  Mr.  Grary  himself  on  the  morn- 
ing of  the  2d  of  February,  the  next  day,  but  did  not  en- 
ter in  the  book  that  day  the  number  of  proof  gallons. 
He  also  states,  that,  on  the  4th  of  February,  he  received 
five  barrels  more,  but  did  nothing  with  them  except  to 
lay  them  aside  until  the  next  morning ;  that  on  the  5th 
he  received  sixty-five  barrels  more ;  and  that  then,  on 
the  5th,  he  went  through  those  sixty-five  barrels  and  the 
five  received  on  the  4th,  and  gauged  and  took  the  proofs 
of  the  entire  seventy,  and  put  down  the  figures  derived 
from  this  gauging  and  taking  of  proofs,  upon  a  piece 
of  paper.  He  states  tiiat  the  entry  found  in  this  book, 
purporting  to  be  an  entry  on  the  6th  of  February  of 
seventy  barrels,  containing  four  thousand  and  thirty- 
four  proof  gallons,  received  from  Frederick  Schloss,  be- 
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ing  the  sixty-five  barrels  received  on  the  5th  and  the 
five  barrels  received  on  the  4th,  was,  so  far  as  the  proof 
gallons  were  concerned,  not  made  until  the  7th  of  Fe1>- 
mary ;  that,  on  the  5th  of  Febroary,  he  entered  the  num- 
ber of  barrels,  that  is  the  figures  '*  70,"  and  also  the 
words  **  Frederick  Schloss;"  that  he  entered  nothing 
else  on  the  5th ;  and  that  he  did  not  enter  the  proof 
gallons  until  the  7th.  Now,  if  that  testimony  is  true, 
as  given  by  Mr.  Libby,  it  is  quite  apparent  that  he  did 
not  enter  on  the  5th,  that  is,  on  the  day  when  the  sixty- 
five  barrels  were  received,  the  number  of  proof  gallons 
contained  in  the  sixty-five  barrels,  and  that,  therefore, 
the  26th  section  was  violated.  If  it  was  violated,  a  for- 
feiture was  incurred,  and  the  Government  is  entitled  to 
your  verdict  on  that  section. 

So,  also,  in  regard  to  the  other  entry  in  question, 
that  of  the  thirty  barrels  which  Mr.  Libby  testifies  were 
received  on  the  11th  of  February.  He  says  that  he  en- 
tered on  that  day  in  the  book  what  we  find  here — the 
figures  "11"  and  the  number  of  barrels,  "30."  There 
is  no  entry  at  all  of  the  number  of  proof  gallons. 
There  are  the  words,  "J.  Duffy,  Eectifier,"  in  the  col- 
umn "  From  whom  received ; "  but  in  the  proof  gal- 
lons column  there  is  no  entry  whatever.  Those  spirits 
were  received  on  the  11th,  and  the  place  was  not  taken 
into  the  custody  of  the  Government  until  the  14th. 

Upon  these  naked  questions  of  fact,  this  property 
would  be  condemnable  for  a  violation  of  the  26th  sec- 
tion. But,  gentlemen,  in  addition  to  that,  the  evidence 
shows  most  conclusively  that  there  was  no  diflQculty,  or 
hardship,  or  impracticability,  or  impossibility  in  making 
the  entries  of  the  number  of  proof  gallons  upon  the 
same  day  on  which  the  spirits  were  received ;  because, 
if  you  are  to  believe  the  testimony  of  the  witnesses  for 
the  claimants,  there  were  in  the  establishment  the 
means  of  arriving  at  the  number  of  proof  gallons. 
There  was  an  instrument  by  means  of  which  they  could 
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and  did  ascertain  how  much  a  barrel  would  hold  if  it 
was  full ;  also  an  instrument  by  which  they  could  ascer- 
tain what  vacant  space  there  was  in  a  barrel  that  had 
some  liquid  in  it ;    and  an  instrument  whereby  they 
could  tell  the  strength  of  the  proof  of  the  liquor.    With 
those  three  things  set  down  upon  a  piece  of  paper,  it 
was,  as  Mr.  Libby  testifies  to  you,  the  work  of  from  two 
to  five  minutes  to  calculate,  and  that  he  could  do  it, 
the  number  of  proof  gallons  in  any  given  barrel  of 
spirits  to  which  he  had  so  applied  the  guage-rod  and 
the    hydrometer.     For   the   claimants   to  establish  a 
course  of  business  in  violation  of  the  law,  and  then  to 
claim  exemption  because  they  established  such  a  course 
of  business,  furnishes  no  excuse  whatever.     With  the 
means  of  ascertaining  the  contents  of  a  barrel,  if  Mr. 
Libby,  charged  with  the  duty,  and  a  competent  man, 
as  it  appears,  had  put  down  in  the  book  the  number  of 
proof  gallons,  as  ascertained   by  him   from   his   best, 
and  an  honest,  calculation  made  at  the  time,  and  it 
afterwards  turned  out,  in  point  of  fact,  that  he  had  made 
a  mistake,  there  could  be  no  confiscatiomimd  no  forfeit- 
ure.    An  honest  mistake  of  that  kind  is  one  thing, 
but  an  utter  and  total  neglect  to  comply  with  the  law 
is  a  very  diiferent  thing. 

These  are  all  the  questions  to  be  submitted  to  you 
on  the  26th  section  of  the  Act  of  1866.  The  only  other 
question  is  one  arising  on  the  48th  section  of  the  Act 
of  June  30th,  1864.  That  there  were  spirits  in  this 
place  at  the  time  it  was  seized,  and  spirits  of  a  kind 
liable  to  duty  under  the  Internal  Revenue  laws,  and 
upon  which  the  duty,  if  it  had  not  been  paid,  ought  to 
have  been  paid,  is  unquestionable.  If  these  spirits,  at 
the  time  of  this  seizure,  on  the  14th  of  February,  1868, 
were  found  on  the  place,  in  the  possession  or  custody, 
or  within  the  control,  of  any  person  or  persons,  for  the 
purpose  of  being  sold  or  removed  by  such  person  or 
persons  in  fraud  of  the  Internal  Bevenue  laws,  or  with 
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design  to  avoid  the  payment  of  the  tax,  then,  not  only 
are  the  spirits  forfeitable  under  this  section,  but  also 
all  tools,  implements,  instraments,  and  x>6rsonal  prop- 
erty whatsoever,  in  the  place  or  building  where  the 
spirits  were  found.  The  main  question  under  that 
section  is  contained  in  the  words,  *'  for  the  purpose  of 
being  sold  or  removed  by  such  person  or  persons  in 
fraud  of  the  Internal  Bevenue  laws,  or  with  design  to 
avoid  the  paj^ent  of  said  taxes."  That  is  the 
material  question  in  the  case.  It  seems  to  be  un- 
disputed that,  so  far  as  regards  the  possession,  custody 
or  control  of  such  spirits  as  were  found  there  at  the 
time,  they  were  in  the  possession,  custody  and  control 
of  the  claimants.  No  other  person  is  shown,  from  the 
evidence,  to  have  had  any  proper  custody  or  control  of 
them.  The  custody  and  control  that  Libby  had  was  as 
a  subordinate  of  Watson  &  Orary's,  and,  therefore,  Wat- 
son &  Orary,  for  the  purposes  of  this  case,  they  being 
the  claimants  in  this  suit,  and  having  interposed  a 
claim  and  answer,  are  to  be  regarded  as  the  persons 
found  in  the  %ossession,  custody,  and  control  of  the 
spirits  ;  and  the  only  question  is,  whether  they  had  the 
purpose  of  selling  or  removing  those  spirits  in  fraud  of 
the  Internal  Bevenue  laws,  or  the  design  of  selling  or 
removing  them  to  avoid  the  payment  of  the  tax  upon 
them. 

It  is  necessary  that  I  should  here  call  your  attention 
to  a  provision  of  the  Internal  Eevenue  law  to  which  no 
allusion  has  been  made  by  the  counsel  upon  either  side, 
and  which,  in  my  judgment,  has  a  very  strong  bearing 
upon  the  questions  which  arise  in  this  case  under  the  48th 
section.  It  is  the  14th  section  of  the  Act  of  March  2d, 
1867,  which  provides,  "that  there  shall  be  levied,  col- 
lected and  paid  on  all  distilled  spirits  upon  which  no  tax 
has  been  paid  according  to  law,  a  tax  of  two  dollars 
upon  each  and  every  proof  gallon,  to  be  paid  by  the 
distiller,  owner,  or  any  person  having  possession  there- 
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of."  The  same  section  goes  on  to  provide,  that  the  tax 
shall  be  a  lien  upon  the  spirits  distilled  until  the  said 
tax  shall  be  paid.  The  lien  for  the  tax  follows  the 
spirits  everywhere,  and  any  person  into  whose  posses- 
sion they  come,  without  the  tax  on  them  having  been 
paid,  is  bound  to  pay  it.  Now,  so  far  as  I  recollect  the 
evidence,  there  is  no  testimony  on  the  part  of  the  gov- 
ernment, in  this  case,  as  to  the  quantity  of  spirits  in 
gallons,  or  in-  any  other  appreciable  measure,  that  was 
found  in  this  place  at  the  time  of  the  seizure.  Nor  is 
there  any  evidence  on  the  part  of  the  government,  as  to 
the  identity  of  the  spirits  that  were  found  there,  or 
where  they  came  from,  or  any  evidence  on  the  part  of 
the  claimants,  as  to  when  the  spirits  that  were  found  in 
the  vats  were  put  there,  or  as  to  where  they  came  from, 
or  as  to  how  long  they  had  been  there.  And,  as  I  recol- 
lect the  evidence,  there  is  no  evidence  in  the  case  on 
either  side,  whereby  the  jury  can  arrive  at  any  definite 
or  clear  conclusion  as  to  whether  any  of  the  spirits  that 
Nelson  took  there  in  the  spring  of  1867,  were  or 
were  not  in  that  establishment  when  it  was  seized,  or  as 
to  whether  any  of  the  spirits  contained  in  the  seventy- 
five  barrels  of  spirits  said  to  have  come  from  Loeb 
Brothers,  were  or  were  not  there  at  the  time  of  the 
seizure,  or  as  to  whether  any  of  the  spirits  contained  in 
the  thirty  barrels  of  spirits  that  came  from  Duffy,  were 
or  were  not  there  at  the  time  of  the  seizure.  The  evi- 
dence  on  both  sides  on  that  subject,  as  I  recollect  it, 
leaves  the  whole  matter  in  entire  uncertainty,  in  regard 
to  the  identity  of  the  spirits  that  were  found  there  at 
the  time  of  the  seizure,  as  to  whether  they  may  have 
been  some  of  the  Duffy  spirits,  or  as  to  whether  they 
may  have  been  some  of  the  Loeb  spirits,  or  as  to 
whether  they  may  have  been  some  of  the  spirits  which 
Nelson  took  there  in  the  spring  of  1867.  If  the  quan- 
tity of  spirits  that  was  found  there  had  been  proved, 
that  might  be  some  sort  of  guide  in  the  matter,  because 
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thirty  barrels  would  make,  I  suppose,  not  ovef  fifteen 
hundred  proof  gallons,  on  the  average. 

This  point,  to  which  I  have  just  called  your  attention, 
comes  up  under  the  48th  section.  If  it  was  important  to 
show  whether  the  spirits  found  in  the  vats  were  or  were 
not  part  of  a  particular  lot  of  spirits,  if  it  was  impor- 
tant to  show  whether  they  were  or  were  not  part  of  the 
Duffy  spirits,  or  were  or  were  not  part  of  the  Loeb 
spirits,  it  was  for  the  claimants  to  show  it.  They 
possess  the  knowledge  or  the  means  of  knowledge,  as 
to  what  the  spirits  were  that  were  found  in  the  vats. 
They  turned  them  in  there  themselves,  and  it  was  for 
them  to  clear  up  any  doubt  or  di£Sculty  on  that  subject 
that  might  arise  upon  the  evidence.  It  was  for  them  to 
show  there  were  no  spirits  found  in  that  establishment, 
at  the  time  of  the  seizure,  that  were  brought  there  by 
Kelson  in  the  spring  of  1867.  As  far  as  I  recollect,  we 
have  no  account  of  what  became  of  any  of  the  Nelson 
spirits,  except  that  Blanchard  says  that  twenty-five 
barrels  were  dumped  on  the  30th  of  March,  and  seven 
were  sent  away.  There  is  no  testimony  that  the  con- 
tents of  the  barrels,  other  than  the  seven,  ever  went 
out  of  the  establishment,  or  that  they  were  not  in  the 
vats  still.  It  was  for  the  claimants  to  show  that  fact, 
if  it  be  of  any  consequence  or  importance.  The  point 
of  view  in  which  it  is  important  arises  under  the  pro- 
vision of  the  48th  section  which  says,  that  all  spirits 
which  shall  be  found  in  the  possession  of  any  person  for 
the  purpose  of  being  sold,  &c.  That  spirits  were  there, 
there  is  no  doubt.  The  quantity  is  not  stated,  and  what 
jspirits  they  were  does  not  appear.  If  they  were  some  of 
the  Kelson  spirits,  the  circumstances  attending  the  re- 
ceipt of  the  Kelson  spirits  may,  as  you  can  well  see,  be 
of  very  ^eat  importance  upon  the  question  as  to 
whether  .there  was  any  purpose  to  sell  or  remove  those 
spirits  with  design  to  avoid  paying  the  tax  on  them. 
So,  also,  with  regard  to  the  seventy-five  barrels  of  the 
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Loeb  spirits,  and  the  thirty  barrels  of  the  Duffy  l^pirits, 
if  any  of  those  spirits  still  remained  in  the  establish- 
ment, the  circumstances  attending  the  acquisition  or  re- 
ceipt of  those  spirits  at  the  establishment,  are  circum- 
stances to  be  taken  into  consideration  by  the  jury  upon 
the  question  as  to  what  the  design  of  the  parties  was  in 
regard  to  the  spirits,  and  in  regard  to  selling  and  re- 
moving them.  Therefore,  the  first  questions  the  jury 
would  naturally  ask  would  be  these  :  Were  there  spirits 
found  in  this  establishment  ?  What  spirits  were  they  ? 
Where  did  they  come  from?  Were  they  part  of  the 
Nelson  spirits  ?  Were  they  part  of  the  Loeb  spirits  ? 
Were  they  part  of  the  Duffy  spirits  ?  We  do  not  know. 
It  was  for  the  claimants  to  clear  up  any  confusion  on 
that  subject.  The  government  seize  the  place.  They 
find  spirits  in  the  vats.  They  cannot  tell  where  the 
spirits  came  from.  But  the  claimants  know,  and  it  is  for 
them  to  show ;  and,  if  there  be  any  doubt,  embarrass- 
ment or  difficulty,  the  point  must  be  resolved  against 
the  claimants,  for  they  have  not  shown  anything  on 
the  subject.  They  have  not  shown  that  the  Nelson 
spirits  ever  went  out  of  the  place,  or  that  they  were 
not  still  in  the  vats.  So  with  regard  to  the  Loeb  spirits, 
it  does  not  appear  what  became  of  them  after  they 
were  dumped,  as  Blanchard  testifies,  or  whether  they 
remained  in  the  vats  at  the  time  of  the  seizure,  or  what 
quantity  of  spirits  was  in  the  vats.  And  the  same  in 
regard  to  the  Duffy  spirits. 

If  there  were  any  spirits  there,  which  these  parties 
purposed  to  sell  or  remove  in  fraud  of  the  law,  or  with 
design  to  avoid  the  payment  of  the  tax,  the  spirits,  and 
everything  in  the  establishment,  are  forfeited.  Now, 
there  being  a  tax  upon  the  spirits  of  two  dollars  a  proof 
gallon,  you  are  to  assume,  as  matter  of  law,  for  the 
purposes  of  this  case,  that  that  tax  had  not  been  paid 
upon  any  of  the  spirits  that  were  found  in  this  establish- 
ment at  the  time  of  the  seizure.    It  was  for  the  claim- 
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ants  to  show  whether  or  not  the  tax  had  been  paid,  and, 
as  there  is  no  evidence  that  it  had  been  paid,  you  are 
to  assume,  as  matter  of  law,  and  as  matter  of  fact,  that 
it  had  not  been  paid.  Therefore,  the  only  question  for 
your  consideration  will  be,  whether  these  spirits,  upon 
which  the  tax  had  not  been  paid,  were  in  the  possession 
of  the  claimants  with  the  purpose  on  their  part  of 
selling  or  removing  such  spirits  in  fraud  of  the  Internal 
Eevenue  law,  or  with  design  to  avoid  the  payment  of 
the  tax. 

When  a  tax  of  two  dollars  a  gallon  is  put  upon  an 
iarticle  of  this  kind,  and  it  is  found  in  the  possession  of 
a  party,  the  tax  not  being  shown  to  have  been  paid, 
if  the  party  purchased  the  article,  the  price  he  paid  for 
it  is  a  pretty  good  criterion  of  whether  he  had  reason  to 
believe  the  tax  had  been  paid  upon  it  or  not.  In  this  case 
you  have,  upon  the  subject  of  price,  one  piece  of  direct 
testimony,  if  you  believe  it — and  whether  you  will  believe 
it  or  not,  is  a  question  for  your  consideration  solely — 
and  that  is  the  testimony  of  Andrews  in  reference  to  one 
bill,  which  he  at  first  stated  was  $700  or  $800,  and  after- 
wards corrected,  by  stating  it  was  $500,  for  wnich  he 
saw  or  received  a  check.  He  says,  in  regard  to  the 
spirits  in  that  bill,  which  were  some  of  the  spirits  that 
Nelson  carried  to  the  establishment,  that  Mr.  Oraj^y 
stated  to  him  that  the  price  was  one  dollar  and  twenty- 
five  cents,  or  one  dollar  and  thirty  cents,  a  gallon.  In 
regard  to  the  seventy-five  barrels  of  spirits  from  Loeb 
Brothers,  and  the  thirty  barrels  from  Duffy,  there  is  no 
testimony,  as  I  recollect  it,  in  regard  to  the  price  paid, 
although  it  appears,  as  a  matter  of  fact,  by  the  testi- 
mony on  the  part  of  the  claimants,  that  the  seventy-five 
barrels  from  Loeb  Brothers,  and  the  thirty  barrels  from 
Duffy,  were  purchased  spirits,  or  spirits  bought  by 
Watson  &  Orary,  and  not  spirits  received  to  be  rectified 
for  hire  or  wages.  So,  also,  the  testimony  in  regard  to 
the  Nelson  spirits,  if  there  be  any  testimony  on  the 
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subject,  is  that  it  was  purchased  spirits.  I  refer  to  the 
testimony  of  the  witness  Andrews,  in  regard  to  the  price 
of  the  Nelson  spirits,  because,  in  the  view  which  I  have 
presented  to  you,  it  being  left  wholly  uncertain  by  the 
claimants  whether  some  of  the  ISTelson  spirits  were  not 
still  in  the  establishment,  the  Nelson  spirits  must  be 
taken  into  consideration,  under  the  48th  section,  as  well 
as  the  spirits  that  were  in  the  seventy-five  barrels  and 
in  the  thirty  barrels.  As  I  have  said  to  you,  an  impor- 
tant piec«  of  evidence  upon  the  question  of  whether  a 
man  believes  that  the  tax  has  been  paid  upon  spirits 
which  he  buys,  is  the  price  that  he  pays  for  the  spirits, 
because  no  man  can  pay  one  dollar  and  twenty-five 
cents,  or  one  dollar  and  thirty  cents,  a  gallon,  for  spirits 
upon  which  there  is  a  tax  of  two  dollars  a  gallon,  and 
honestly  believe  that  the  tax  on  those  spirits  has  been 
paid.  That  is  an  utter  impossibility,  He  may  receive 
all  the  barrels  in  the  world  branded  '^  tax  paid,"  and  yet, 
the  very  fact  that  he  receives  the  spirits  contained  in 
them  at  the  price  for  which  he  purchases  such  spirits  in 
the  market,  must,  in  the  absence  of  all  circumstances  to 
show  why  the  spirits  were  sold  for  a  less  price  than  the 
tax  itself,  be  convincing  evidence  to  any  honest  mind 
that  the  tax  has  never  been  paid  on  the  spirits.  Now, 
with  the  knowledge  on  the  part  of  the  claimants,  of 
what  they  paid  for  the  Nelson  spirits,  and  of  what  they 
paid  for  the  Loeb  spirits,  and  of  what  they  paid  for  the 
Duffy  spirits,  the  fact  that  they  have  not  shown  that 
they  paid  tlfe  price  of  two  dollars  and  a  half,  or 
three  dollars,  or  four  dollars,  a  gallon,  or  more  than 
one  dollar  and  twenty-five  cents,  or  one  dollar  and  thirty 
cents,  a  gallon,  is  to  be  taken  most  strongly  against 
them ;  and  the  fact  that  they  have  not  shown  that  they 
paid  more  than  enough  to  cover  the  tax  on  the  spirits,  is 
to  be  accepted  by  you,  in  the  absence  of  any  testimony 
to  the  contrary,  as  evidence  that  they  paid  for  the 
spirits  less  than  two  dollars  per  gallon.    It  undoubtedly 
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may  happen  that  spirits  may  be  honestly  in  the  posses- 
sion of  a  party,  under  circumstances  where  he  has  paid 
for  them  less  than  two  dollars  per  gallon.  Every  case 
must  be  judged  upon  its  own  circumstances  ;  and,  in  any 
case  where  a  fair  and  reasonable  explanation  is  given 
to  show  that  the  party  has  honestly  dealt  in  the  spirits, 
not  having  reason  to  believe  that  the  tax  had  not  been 
paid,  the  excuse  will  be  recognized  by  a  Oourt  and  a 
jury.  But  the  excuse  must  be  shown,  the  reason  must 
be  shown,  why  the  price  was  less  than  two  dollars  per 
gallon ;  otherwise,  the  jury  are  authorized  to  believe  that 
the  party  could  not  have  honestly  supposed  that  the  tax 
had  been  paid  upon  the  spirits.  The  mere  fact  that  be 
bought  the  spirits  for  less  than  two  dollars  a  gallon  is 
sufficient  evidence,  in  the  absence  of  any  explanatory 
circumstances,  to  show  that  he  could  not  have  believed 
that  the  tax  was  paid.  That  is  the  same  principle  of 
law  which  I  referred  to  before,  in  the  matter  of  the 
entry  in  regard  to  the  twenty-five  barrels  in  Mr.  Orary's 
handwriting — that,  where  a  party  is  in  possession  him- 
self of  the  means  of  clearing  up  a  doubtful  point,  and 
does  not  do  it,  but,  instead  of  that,  resorts  to. all  sorts  of 
evidence  on  the  subject,  except  the  direct  evidence  which 
he  himself  could  give,  every  doubt  is  to  be  resolved  most 
strongly  against  him.  This  rule  applies,  also,  to  every 
material  point  in  the  case — to  any  conversation  or  any 
transaction  which  you  may  believe,  from  the  testimony, 
to  have  taken  place  between  any  witness  and  Mr.  Orary, 
or  either  of  the  claimants.  If  such  cdnversation  or 
transaction  is  not  denied  by  the  testimony  of  the  party 
with  whom  it  took  place,  the  fact  that  he  does  not  deny 
it  is  to  be  taken  most  strongly  against  him,  because,  in 
this  case,  the  claimants  are  competent  witnesses  for 
themselves,  leaving  only  the  question  of  credibility  for 
the  jury. 

I  believe,  gentlemen,  that  I  have  called  your  atten- 
tion, substantially,  to  all  the  views  which  it  is  important 
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I  should  bring  to  your  notice.  If  you  shall  find  that 
any  spirits  were  in  the  possession  of  Watson  &  Orary  at 
their  establishment  in  Ohristopher  street,  at  the  time 
of  this  seizure,  for  the  purpose  of  being  sold  or  removed 
by  them  in  fraud  of  the  law,  or  with  design  to  avoid  the 
payment  of  the  tax  on  such  spirits,  you  will  find  for  the 
government. 

I  am  asked  by  the  counsel  for*  the  claimants  to 
charge  you  upon  a  very  long  series  of  propositions, 
which  it  is  my  duty  to  go  through  with  as  rapidly  as  I 
may,  consistent  with  a  careful  consideration  of  them, 
and  to  pass  upon  one  way  or  the  other.  The  proposi- 
tions are  these :  * 

*•  1.  Under  section  48  of  the  Act  of  1864,  the  jury 
cannot  find  a  verdict  of  condemnation  and  forfeiture, 
unless  they  find  that  the  article  seized  was,  at  the  date 
of  seizure,  in  the  possession  or  custody,  or  within 
the  control,  of  the  claimants  for  the  purpose  of  being 
sold  or  removed  by  them  in  fraud  of  the  Internal 
Bevenue  laws,  or  with  a  design  to  avoid  payment  of 
the  proper  taxes  thereon."  I  have  already  charged  you 
that  that  is  true. 

"2.  The  burden  of  proof  is  upon  the  government  to 
establish  that  the  property  seized  was  in  the  possession 
of  the  claimants  with  the  intent,  on  their  part,  of  sell- 
mg  or  removing  it  in  fraud  of  the  Internal  Revenue 
laws,  or  with  design  to  avoid  the  payment  of  the 
proper  taxes."  That  is  true,  subject  to  the  observations 
on  the  subject  which  I  have  made. 

"  3.  The  jury  cannot  find  a  verdict  of  condemnation 
or  forfeiture  under  section  26  of  the  Act  of  1866,  unless 
they  find  that  the  property  in  question  belonged  to  a 
rectifier  or  wholesale  dealer  in  distilled  spirits."  That 
is  true.    I  have  already  charged  it. 

"4.  If  the  claimants  were  either  rectifiers  or  whole- 
sale dealers  in  distilled  spirits,  there  was  no  obligation 
upon  them,  under  the  law,  to  make  any  entries  such  as 
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are  required  by  this  section,  unless  the  jury  find  that 
tlie  Commissiouer  of  Internal  Itevenue  had  made  regii- 
latioDS  regarding  such  entries."  That  is  not  true.  I 
decline  to  charge  it.  , 

"5.  Under  this  section,  there  was  no  obligation  on  ' 

the  part  of  the  claimants,  as  rectifiers  or  wholesale 
dealers,  to  make  any  entries  of  specific  dates."    That  I 

is  not  true.  There  was  an  obligation  on  them  t<»  make 
entries  of  si)ecific  dates. 

"6.  This  section  must  be  constraed  as  an  entirety, 
so  as  to  give  operation  to  all  the  provisions  thereof." 
That  is  not  true,  and  I  decline  to  charge  it.  i 

"  7.  The  statnte'only  requires  the  number  of  proof 
gallons  to  be  entered  when  the  spirits  are  purchased  by  I 

the  person  receiving  the  same."  That  is  not  true,  and 
I  decline  to  charge  it. 

"8.  There  is  no  obligation  to  make  any  entry,  unless  i 

the  spirits  are  purchased  and  received."  That  is  not 
true,  and  I  decline  to  charge  it. 

"9.  There  is  no  obligation  upon  the  puroliaser  to  i 

make  the  entries  in  the  book  until  he  has  bad  an  oppor- 
tunity to    examine    the  quality  and    quantity  of    the  | 
purchase."    That  is  not  true.     He  is  bound  to  make  i 
them  daily.  I 

"  10.  The  law  allows  the  purchaser  a  reasonable  time 
to  verify  the  quantity  and  quality  of  his  purchase,  and,  I 

unless  the  jury  find  that  an  unreasonable  time  had 
elapsed  between  the  delivery  of  any  of  the  spirits  which 
the  claimants  may  have  purchased,  and  the  entry  there- 
book,  the  jury  cannot  find  a  verdict  against 
ats."    I  decline  to  charge  that.  i 

jfore  the  jury  can  find  a  verdict  for  the  gov- 
1  this  action,  they  must  find  that  the  claim- 
cted  and  refused  to  keep  such  book,  with 
)vade  the  provisions  of  the  section  in  ques* 
at  is  not  true.  The  question  of  intent  has 
do  with  the  case.  The  forfeiture  is  imposed 
lect,  no  matter  what  the  intent  is. 
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"  12.  The  law  is  ambiguous."  That  is  not  true.  The 
law  is  clear  and  unmistakable  in  all  its  provisions. 

**  13.  In  one  reading  it  requires  spirits  received  to  be 
entered,  no  matter  for  what  purpose  they  were  received ; 
and  in  another  reading  it  requires  the  entry  to  be  made 
when  the  spirits  are  purchased."  That  I  decline  to 
charge. 

'^14.  This  being  a  penal  statute,  the  claimants  are 
entitled  to  the  benefit  of  this  ambiguity."  I  decline  so 
to  charge. 

"15.  Unless  the  jury  find  that  they  neglected  and 
refused,  after  they  became  the  purchasers  of  any  spirits, 
to  make  the  proper  entries  within  a  reasonable  time 
after  such  purchase  had  become  legally  complete,  the 
jury  cannot  find  a  verdict  for  the  government ;  and,  un- 
less the  jury  find  that  at  the  time  the  spirits  were 
delivered  to- the  claimants  there  was  delivered  to  them 
an  invoice  or  return  showing  the  number  of  proof  gal- 
lons contained  in  the  casks  or  barrels  delivered,  the 
claimants  were  entitled  to  a  reasonable  time  to  ascer- 
tain such  proof  gallons."  There  is  no  doubt  about  that. 
But  it  is  not  a  practical  question  in  this  case,  because 
the  testimony  on  the  part  of  claimants  shows  that  they 
had  a  reasonable  time,  and  took  it,  and  that  there  was 
no  difficulty  about  making  the  entries. 

"16.  If  the  jury  find  that  they  did  not  employ  more 
than  a  reasonable  time  to  ascertain  the  number  of  proof 
gallons,  the  claimants  are  entitled  to  a  verdict."  I 
decline  to  charge  that,  because  there  is  no  question  on 
that  subject  in  the  case. 

"  17.  The  jury  cannot  find  a  verdict  of  condemnation 
and  forfeiture  against  any  apparatus,  tools,  or  imple- 
ments used  by  the  claimants,  unless  they  find  that  the 
claimants  were  rectifiers  or  wholesale  dealers^  and  that, 
as  such,  they  neglected  or  refused  to  make  proper 
entries  in  the  proper  book,  with  intent  to  evade  the 
provisions  of  this  section."     There  is  no  question  of 
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intent  in  the  section.    I,  therefore,  decline  to  charge 
that.  ^ 

'^  18.  Under  the  26th  section  of  the  Act  of  1866,  if  a 
rectifier  of  distilled  spirits  shall  enter  or  cause  to  be 
entered  in  a  book  kept  for  that  purpose,  the  number  of 
proof  gallons  of  spirits  purchased  or  received,  of  whom 
purchased  and  received,  and  the  number  of  proof  gal- 
lons sold  or  delivered,  as  soon  as  he,  in  the  exercise  of 
due  vigilance,  can  ascertain  those  facts,  so  as  to  make 
the  entries  correctly,  that  is  a  substantial  compliance 
with  this  section."  I  decline  to  charge  that,  except  in 
so  far  as  I  have  heretofore  charged  in  accordance  with 
it. 

*'19.  If  a  rectifier  of  distilled  spirits  enters  in  the 
book,  under  the  appropriate  head,  the  number  of  proof 
gallons  of  spirits  purchased  or  received,  as  soon  as,  by 
the  exercise  of  reasonable  diligence,  he  can  ascertain 
the  correct  amount,  that  is  a  substantial  compliance 
with  the  section  in  that  regard,  although  such  entry  be 
not  made  on  the  day  when  the  distilled  spirits  are  pur- 
chased and  received."  I  decline  to  charge  in  accordance 
with  that,  except  as  I  have  heretofore  charged  in  ac- 
cordance with  it,  and  only  to  that  extent. 

**  20.  If  the  jury  are  satisfied,  from  the  evidence,  that 
the  witness  Nelson  has  wilfully  and  corruptly  testified 
falsely  in  regard  to  any  material  fact  in  the  case, 
the  jury  should  disregard  his  evidence."  That  proposi- 
tion is  undoubtedly  true.  If  a  man  wilfully  and  corruptly 
testifies  falsely  in  regard  to  any  material  fact,  the 
jury  should  disregard  his  evidence.  Apply  that  rule  to 
every  witness  in  the  case  on  both  sides. 

"21.  If  the  government  has  failed  to  prove,  by 
the  evidence  in  the  case,  that  the  articles  on  the  premi- 
ses in  question  were  there  for  the  purpose  of  being  sold 
or  removed  by  the  claimants,  or  either  of  them;  in 
fraud  of  the  Internal  Be  venue  laws,  or  with  the  design 
to  avoid  the  payment  of  the  taxes  due  the  government, 
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the  verdict  must  be  for  the  claimants,  so  far  as  the 
forty-eighth  section  of  the  Act  of  1864  is  concerned.'' 
That  is  true.  If  the  government  has  not  made  out  a 
case  under  the  forty-eighth  section,  it  cannot  have  a 
verdict,  and  the  verdict  must  be  for  the  claimants. 

"22.  In  order  to  establish  their  case  it  is  incumbent 
on  the  government  to  prove  that  the  taxes  on  the 
articles  in  question  had  not  been  paid,  and  that  the 
claimants  knew  or  had  reasonable  ground  to  believe 
that  such  taxes  were  not  paid."  That  proposition  I 
divide  into  two  parts.  It  is  not  necessary  for  the  gov- 
ernment to  prove  that  the  tax  had  not  been  paid.  You 
are  to  assume  that  it  had  not.  But  it  is  for  the  govern- 
ment to  show  that  the  claimants  knew,  or  had  reason- 
able ground  to  believe,  that  the  tax  was  not  paid,  be- 
cause, a  person  cannot  have  spirits  in  his  possession 
with  design  to  avoid  the  payment  of  the  tax  on  the 
spirits,  unless  he  knows,  or  has  reasonable  cause  to 
believe,  that  the  tax  on  them  has  not  been  paid. 

"23.  If  the  claimants,  at  the  time  they  purchased 
and  received  the  spirits  on  the  premises  in  qyiestion, 
had  reasonable  ground  to  believe  that  the  taxes  on 
said  spirits  had  been  paid,  fhe  verdict  on  the  forty- 
eighth  section  should  be  for  the  claimants."  That  is 
not  a  correct  proposition.  In  the  first  place,  it  does  not 
appear,  by  any  evidence  on  the  part  of  the  claimants, 
when  they  did  purchase  and  receive  the  spirits  found  on 
the  premises  in  question.  Moreover,  if  a  person,  at  the 
time  he  purchases  and  receives  spirits,  has  reasonable 
ground  to  believe  that  the  tax  on  them  has  been  paid, 
and  afterwards  finds  out  that  the  tax  on  them  has  not 
been  paid,  the  spirits  will  still  be  liable  to  seizure.  The 
instruction  prayed  refers  the  whole  thing  to  the  time 
when  the  party  purchases  and  receives  the  spirits,  and 
the  proposition  is,  that  if  he  then  has  reasonable  ground 
to  believe  that  the  tax  has  been  paid,  the  spirits  can 
never  be  liable  to  seizure.    The  statute  is  just  the  other 
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way*  The  statnte  provides,  that  if  the  spirits  are  found 
in  the  possession  of  any  person  for  the  purpose  of  being 
sold  or  removed  in  fraud  of  the  law,  they  shall  be  for- 
feited. A  person  may,  when  he  receives  the  spirits, 
have  an  idea  that  taxes  on  them  are  paid,  and  he  may 
keep  them  some  time,  and  during  that  period  may  find 
out  that  the  taxes  have  not  been  paid.  In  such  a  case, 
after  he  finds  out  that  the  taxes  have  not  been  paid,  the 
spirits  are  in  his  possession  with  notice  that  the  taxes 
on  them  are  not  paid.  The  proposition,  that  the  ques- 
tion is  whether,  when  these  parties  received  the  spirits, 
they  had  reasonable  ground  to  believe  that  the  taxes  on 
them  had  been  paid,  is  not  sound. 

'^24.  In  determining  whether  the  claimants  had  or 
had  not  reasonable  ground  to  believe  that  the  taxes  on 
said  spirits  had  been  paid,  the  jury  should  take  into 
consideration  the  fact  whether  the  barrels  or  casks  con- 
taining said  spirits  were  properly  branded  at  the  time 
they  were  received  by  the  claimants."  That  is  true. 
Ton  must  take  the  fact  of  branding  for  what  it  is 
worth.  # 

"25.  If  the  jury  believe  from  the  evidence  that  the 
barrels  or  casks  containmg  said  spirits  were  properly 
branded  at  the  time  they  were  received  by  the  claimants, 
the  jury  have  a  right  to  infer  that  the  claimants  re- 
ceived said  spirits  in  good  faith,  and  believing  that  the 
taxes  on  them  had  been  paid."  I  decline  to  charge 
that.  You  are  to  take  into  consideration  that  evidence, 
with  aU  the  other  evidence.  You  are  not  to  draw  an 
inference  merely  from  that  fact  alone. 

"  26.  If  the  spirits  in  question,  at  the  time  they  were 
received  by  the  claimants,  were  properly  branded,  by 
the  United  States  inspectors  having  legal  authority  to 
brand  them,  as  tax-paid,  the  fact  that  said  spirits  were  so 
branded,  in  the  absence  of  any  proof  of  fraud,  is  evi- 
dence that  the  taxes  upon  them  had  been  paid."  That 
is  not  so.  It  is  evidence  of  nothing  except  that  the 
barrels  were  so  branded. 
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^'27.  If  there  be  any  reasonable  doubt  arising  upon 
the  evidence,  as  to  whether  the  Government  have  estab- 
lished their  case,  within  the  mles  of  law  applicable  to 
the  subject,  the  verdict  should  be  for  the  claimants." 
That  is  undoubtedly  true.  The  Government  must  make 
out  their  case.  They  must  make  it  out  by  a  preponder- 
ance of  evidence.  It  is  not  like  a  criminal  case,  where 
the  defendant  is  entitled  to  the  benefit  of  a  reasonable 
doubt  of  guilt,  but  the  Government  must  make  out  their 
case  by  a  preponderance  of  evidence. 

''  28.  In  any  legal  aspect  of  the  case,  it  is  incumbent 
on  the  Government  to  prove  (1.)  That  the  taxes  on  the 
spirits,  or  some  portion  of  them,  found  on  the  premises 
at  the  time  of  the  seizure,  were  not  paid."  That  is  not 
true.  I  charge  you  to  the  contrary.  You  are  to  assume 
that  the  taxes  were  not  paid,  because  the  claimants  have 
not  shown  that  they  were  paid. 

**  (2.)  That  the  claimants,  or  one  of  them,  knew  or 
had  reasonable  ground  to  believe  that  the  taxes  had  not 
been  paid."  That  is  true.  I  have  already  charged  you 
that. 

"  (3.)  That  the  spirits  were  on  the  premises  for  the 
purpose  of  being  sold  or  removed  in  fraud  of  the  In- 
ternal Eevenue  laws,  or  for  the  purpose  of  avoiding  the 
payment  of  the  taxes."    That  is  true. 

"29.  If  the  Government  has  failed  to  prove  any  of 
the  propositions  above  named,  the  verdict  should  be  for 
the  claimants,  under  the  forty-eighth  section."  That  is 
not  correct,  because  it  embraces  the  proposition  about 
the  burden  of  proof  as  to  the  payment  of  the  taxes. 

"  30.  Inasmuch  as  there  is  no  proof  on  the  part  of 
the  Government  that  the  taxes  were  not  paid  on  the 
spirits  found  on  the  premises  at  the  time  of  seizure,  the 
verdict  should  be  for  the  claimants,  on  the  forty-eighth 
section."    I  decliife  to  charge  that. 

**31.  Even  if  the  spirits  which  Nelson  testifies  he 
delivered  at  Watson  &  Orary's  establishment  were  de- 


94  SODTHEBTT  DISTEICT  OF  NEW  YORK, 

A  Qnantity  of  Distilled  Spirits. 

liTered  by  him  as  he  states,  and  the  taxes  on  them  weie 
not  paid,  that  fact  would  famish  no  reason  for  the  con< 
demnation  of  the  property  on  the  premises,  as  there  is 
no  proof  that  these  spirits,  or  any  portion  of  them, 
were  on  the  premises  at  the  time  of  the  seizure."  I 
decline  to  charge  that,  becaase  there  is  no  proof  given 
on  the  part  of  the  claimants  that  those  spirits  were  not 
on  the  premises  at  the  time  of  the  seizure,  and  it  was 
for  the  claimants  to  show  what  the  spirits  were  that 
were  found  on  the  premises.  They  had  the  means  of 
knowledge  on  the  subject. 

"  32.  The  non-production  of  testimony  by  the  claim- 
ants does  not  relieve  the  Government  from  the  neces- 
sity of  proving  their  case  where  they,  the  Oovemment, 
have  the  burden  of  proof."  That  is  true  as  an  abstract 
proposition,  and,  also,  as  applicable  to  this  case  ;  but  I 
have  already  charged  you  as  to  what  the  real  effect  of 
the  non-production  of  testimony  by  the  claimants  is. 

Now,  gentlemen,  I  believe  you  understand  this  case 
by  this  time,  and  I  commit  it  to  your  consideration, 
satisfied  from  the  patience  with  which  you  hav«  listened 
to  the  trial,  that  you  will  bestow  equal  care  and  atten- 
tion upon  the  verdict  which  you  are  to  render. 

The  Jury  rendered  a  verdict  for  the  Gloverament  on 
the  26th  section  of  the  Act  of  1866,  and  the  48th  sec- 
tion of  the  Act  of  1864. 
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Intirhai.    Reysnue   Act   of  Juitb   80,  1864,  §  14. — Productioii 

AND   EZAMINATIOK  OF  BoOKS. PrIVILBOB   OF   W1TNS88. 

Attaohmbnt  for  Contempt. 

Where  a  tobacco  mannfactnrer  was  summoned  by  an  assessor  of  Internal  Rey- 
enue  to  appear  and  produce  all  books  of  account  contalDing  entries  relating  to 
his  business,  and  failed  to  obey  the  summons,  whereupon  an  attachment  was 
issued  by  a  United  States  Commissioner  against  him,  and  he  was  arrested  and 
conmiitted  by  the  Commissioner  to  the  custody  of  the  marshal  till  he  should 
produce  the  books,  whereupon  a  writ  of  habetu  corpus  was  issued  in  his  favor, 
on  the  hearing  on  which  he  claimed  that  a  criminal  proceeding  had  been  com- 
menced against  him  for  making  false  returns  to  the  assessor  and  that  he  could 
not  produce  the  books  or  giye  the  eyidence  without  criminating  himself: 

MeltL  That  he  must  bring  the  books  which  contained  entries  relating  to  his 
business  before  the  assessor,  and  must  then  be  asked  to  exhibit  any  entry  re- 
lating to  a  particular  point  to  be  named  in  the  inquiry,  and,  if  he  should  say 
ihat  he  could  not  do  so  without  criminating  himself,  he  would  be  protected 
from  exhibiting  it. 

Lippman  was  brought  up  on  a  habeas  corpus,  being 
in  the  custody  of  the  marshal  of  the  United  States  for 
this  District)  on  an  order  and  commitment  made  by  a 
Gommissioner  of  the  Gircuit  Gourt  of  the  United  States 
for  this  District,  under  the  provisions  of  the  14th  section 
of  the  Internal  Bevenue  Act  of  June  30th,  1864,  as 
subsequently  amended.  For  one  of  the  causes  specified 
in  that  section  the  assessor  of  the  proper  district 
summoned  the  relator,  who  was  a  tobacco  manufacturer, 
to  api^ear  before  him  and  produce  all  books  of  account 
in  his  possession,  custpdy  or  care,  containing  entries 
relating  to  his  trade  or  business  during  a  period  of  time 
specified  in  the  summons,  and  to  give  testimony  re- 


96  SOUTHERN  DISTRICT  OP  NEW  YORK, 

In  the  Matter  of  Leopold  lippman,  on  Habeas  CorpuB. 

specting  his  returns  made  as  such  tobacco  manufac- 
turer. The  summons  was  duly  served  on  the  relator, 
the  books  referred  to  in  it  being  described  in  it  with 
reasonable  certainty.  He  neglected  to  obey  the  sum- 
mons, and  did  not  appear  or  produce  the  books  referred 
to.  The  assessor  then  applied  to  the  Commissioner, 
under  the  section,  for  an  attachment  against  him  as 
for  a  contempt.  The  Commissioner  heard  the  applica- 
tion, and,  satisfactory  proof  being  made  to  him, 
issued  an  attachment  to  the  marshal  for  the  arrest  of 
the  relator.  The  relator  was  arrested  and  brought 
before  the  Commissioner,  who  heard  the  case  on  evi- 
dence, and  made  an  order  committing  the  relator  to  the 
custody  of  the  marshal,  till  he  should  produce  before 
the  assessor  the  books  referred  to  in  the  summons  and 
give  testimony  as  required.  It  was  alleged  that  the 
relator  had  made  false  and  fraudulent  returns  to  the 
assessor,  and  the  relator  set  up  that  a  criminal  pro- 
ceeding had  been  commenced  against  him  for  making 
such  alleged  false  and  fraudulent  returns,  and  that  he 
could  not  produce  the  books  or  give  the  testimony 
without  criminating  himself. 

M.  V.  B.  Wilcoxsorij  for  the  relator. 

r.  Simons^  (Assistant  District  Attorney,)  for  the 
United  States. 

Blatohfokd,  J.  The  object  of  the  proceeding  au- 
thorized by  the  14th  section,  and  taken  in  this  case,  is  to 
furnish  the  assessor  with  information  from  which  to 
make  a  true  return,  so  as  to  assess  the  proper  tax.  The 
section,  after  providing  for  the  proceedings  which  have 
been  taken  in  this  case,  declares  that  it  shall  be  the  duty 
of  the  assessor  to  enter  the  premises  of  any  person  ren- 
dering a  false  return,  and  to  make,  according  to  the  best 
information  which  he  can  obtain,  including  that  derived 
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from  the  evidence  elicited  by  the  examination  of  wit- 
nesses authorized  by  the  section,  and  on  his  own  view  and 
information,  a  proper  return  and  assess  the  proper  tax, 
and  to  add  one  hundred  per  centum  to  such  tax,  in  case 
of  a  false  return  having  been  made*  The  use  of  any 
entries  in  the  books,  and  of  any  testimony  given,  is 
solely  to  furnish  evidence  for  making  a  true  return.  If 
there  were  no  entries  in  any  books  of  account  in  the 
possession,  custody  or  care  of  the  relator,  relating  to 
the  trade  or  business  of  the  relator  during  the  period 
named  in  the  summons,  the  relator  is  not  bound  to  pro- 
duce them.  But  if  there  are  any  such  entries,  he  is 
bound  to  bring  the  books.  He  refuses  now  to  bring  the 
books  at  all,  while  he  does  not  deny  that  they  contain 
such  entries.  He  must,  therefore,  bring  the  books. 
But  he  is  not  at  once  obliged  to  submit  the  books  or 
any  of  them  to  the  inspection  of  the  assessor  or  of  any 
other  person.  The  entries  in  question,  and  not  the 
books,  are  the  things  sought  for  by  the  section.  When 
the  books  are  brought,  the  relator  must  appear  with 
them  under  the  summons  to  give  testimony.  He  must 
then  be  asked  whether  there  are  any  such  entries  as  the 
summons  specifies.  If  he  says  there  are,  he  must  then 
be  asked  to  exhibit  any  entry  or  entries  relating  to  a 
particular  point  or  matter  to  be  named  in  the  inquiry, 
within  the  scope  of  the  summons  as  to  subject-matter 
and  time.  If  he  says  that  he  cannot  do  so  without  crimi- 
nating himself,  or  furnishing  thereby  a  link  in  a  chain  of 
evidence  which  might  criminate  him,  he  is  protected 
from  exhibiting  such  entry  or  entries.  And  he  is  pro- 
tected in  like  manner  from  giving  testimony,  in  reply 
to  any  particular  question  put  to  him.  If  there  be  any 
entry  as  to  which  he  does  not  claim  protection,  he  is  en- 
titled, in  disclosing  such  entry,  to  withhold  and  conceal 
all  entries  as  to  which  he  does  claim  protection.  The 
power  of  the  assessor  under  the  14th  section,  to  make 
out  a  proper  return  on  which  to  assess  the  tax,  and  then 
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to  add  one  hundred  per  cent,  to  snch  tax  in  case  a  false 
return  has  been  made,  is  ample,  even  in  the  absence  of 
the  books  and  testimony  of  the  relator ;  and  the  with- 
holding of  snch  books  and  testimony,  when  an  oppor- 
tunity is  offered  to  the  relator  to  have  the  benefit  of 
them,  will  warrant  the  assessor  in  making  out  a  return 
on  the  best  information  he  can  obtain,  and  in  assessing 
a  tax  thereon,  and  will  deprive  the  relator  of  all  ground 
of  complaint  as  to  the  amount  of  the  tax.  In  this  view 
there  could  be  no  excuse  for  stretching  the  power  of  the 
assessor  so  far  as  to  involve  a  violation  of  one  of  the 
fundamental  principles  of  justice,  that  no  i>erson  shall 
be  compelled  to  give  testimony  which  may  tend  to 
criminate  himself.  This  may  be  done  by  exhibiting  or 
disclosing  an  entry  in  a  book  as  weU  as  by  testifying 
orally.  The  witness  must  be  the  judge  of  the  effect 
of  the  disclosure  or  testimony,  unless  it  is  manifest  that 
there  is  no  ground  for  claiming  the  protection  invoked. 
The  relator  must  be  remanded  to  the  custody  of  the 
marshal  until  he  attends  before  the  assessor  with  the 
books  referred  to  in  the  summons,  and  then  the  examin- 
ation will  proceed  before  the  assessor  in  the  manner 
herein  indicated. 
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IN    THE    MATTER    OP    JOSEPH    M.    LANE,    A 

BANKEUPT. 

Power  op  Rsgister. — Costs. 

A  register  in  bankmptcy  has  power  to  make  an  order  directing  an  assignee  in 
bankruptcy  to  pay  fees  of  officers  of  Court  out  of  moneys  in  his  hands. 

In  this  case  the  Begister  certified  to  the  Court  that 
the  solicitor  for  the  bankrupt  had  applied  to  him  for  an 
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order  directing  the  assignee  to  pay  certain  fees  of 
officers  of  the  Oourt ;  that  the  assignee  made  no  opposi- 
tion, having  sufficient  funds  in  his  hands ;  but  that  he 
(the  Begister)  doubted  his  power  to  make  the  order  and, 
therefore,  without  examining  the  items  of  the  fees,  cer- 
tified the  question  to  the  Gourt. 

^LATCHEOBD,  J.    I   think    the  Begister   has    such 
power.    It  is  fairly  embraced  within  the  power  given 
to  the  Begister,  by  section  4  of  the  Act,  *' to  make  all 
computations  of  dividends  and  all  orders  of  distribu- 
tion,''   and    '*to  audit   and  pass  accounts  of  assign- 
ees," and  within   the  power  given  to  him,  by  general 
order  Ko,  5,  to  conduct  proceedings  in  relation  to  the 
following  matters,  when  uncontested,  namely,  "taking 
evidence  concerning  expenses  and  charges  against  the 
bankrupt's  estate,  auditing  and  passing   accounts   of 
assignees'  proceedings  for  the  declaration  and  payment 
of  dividends."    The  doings  of  the  Begister  therein  are 
nMMl©»  hy  general  order  No.  5,  "  subject  to  the  control  of 
the  Oourt ;"  but,  when  there  is  no  issue  of  law  or  fact 
raised  and  contested^y  any  party  in  regard  to  the  ques- 
tion, the  Begister  has  power  to  entertain  it  and  make 
the  order.    The  fees  paid  to  the  officers  of  Oourt,  set 
forth  in  the  bill  of  items,  are  fees  which  are  embraced 
in  the  first  subdivision  in  section  28,  and  that  section 
directs  that  the  order  for  a  dividend  shall  direct  the 
payment  of  those  fees  first  in  full  by  the  assignee.    An 
order  for  the  assignee  to  pay  those  fees  is  an  order  of 
distribution,  within  section  4. 
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THE  PEOPELLEE  MAEY  SANDPOED— THE 

PEOPELLEE  DOEIS. 

Ck)LLISION  ON   LOKO  IsLAND  SoUND. StSAMBBS  MbSTIKO. CoNFUBIOV 

OF  Signals. — Lookout. 

The  propeller  D.,  bound  to  New  York,  was  on  the  north  side  of  the<  channel  east 
of  Execution  Light  in  Long  Island  Sound,  heading  southwest  by  west,  when  she 
discovered,  about  a  point  on  her  port  bow,  both  the  green  and  the  red  lights  of 
the  propeller  M.  S.,  which  was  also  on  the  north  side  of  the  channel,  heading 
northeast  half  north.  The  true  course  of  the  D.,  after  passing  the  buoy  at 
Execution  Light,  would  have  been  southwest  half  south,  but,  as  soon  as  she  had 
passed  the  buoy,  she  ported  her  helm  and  blew  one  blast  of  her  whistle.  The 
answer  to  this  was  two  blasts  of  the  whistle  from  the  M.  S.,  to  which  the  D. 
replied  with  a  single  blast,  and  immediately  stopped  and  reversed  her  engine. 
The  M.  S.  saw  the  lights  of  the  D.  a  point  or  a  point  and  a  half  on  her  starboard 
bow,  she  blew  two  whistles  when  about  a  mile  off,  and  then,  hearing  the  single 
whistle  from  the  D.,  she  again  blew  two  whistiies  and  starboarded,  and,  on  hear- 
ing the  second  single  whistle  from  the  D.,  stopped  and  reversed  her  engine. 
Her  first  two  whistles  were  not  heard  on  board  the  D.  The  vessels  came  in 
collision,  the  stem  of  the  D.  striking  the  M.  S.  ^  her  starboard  bow : 

Beld.  That  the  vessels  were  meeting  end  on  off  early  so,  and  were  both  bomid 
to  port  their  helms,  in  accordance  with  the  13th  Article  of  the  Steering  and 
Sailing  Rules,  and  that  the  M.  S.  was  in  fault  in  starboarding ; 

That,  if  there  is  a  confusion  of  signals  between  two  approaching  steamers,  ecu^h 
vessel  is  bound  to  stop,  as  soon  as  it  perceives  the  confusion,  in  accordance 
with  the  16th  Article ; 

That,  the  M.  S.  therefore,  was  in  fault  in  not  stopping  and  reversing  her  engine 
when  she  heard  the  first  single  whistle  from  the  D.,  which  she  understood  to  be 
in  answer  to  her  first  two  whistles ; 

That,  as  each  vessel  saw  the  other  at  a  sufficient  distance,  there  was  no  question 
of  lookout; 

That  the  D.  was  not  in  fault. 

Blatohfobd,  J.  These  axe  cross  actions  to  recover 
damages  for  a  collision  which  took  place  at  abont  four 
o'clock  on  the  morning  of  the  15th  of  September,  1865, 
between  the  steam  propeller  Mary  Sandford  and  the 
steam  propeller  Doris,  between  Hart's  Island  and  Execu- 
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tiou  Light  in  Long  Island  Sound.    The  Mary  Sandford 
was  on  her  way  from  New  York  to  Boston,  and  the 
Doris  was  on  her  way  from  Boston  to  New  York.    The 
Doris  was  on  the  north  side  of  the  channel,  heading 
southwest  by  west,  and  eastward  of  Execution   Light, 
when  she  discovered  ahead,  about  a  point  on  her  port 
bow,  the  lights  of  the  Mary  Sandford.    Both  the  green 
and  red  lights  of  the  Mary  Sandford  were  visible  from 
the  Doris.    Just  to  the  westward  of  the  place  where 
the  Doris  was  when  she  discovered  the  lights  of  the 
Mary  Sandford,  was  a  buoy  off  Execution  Light,  which 
buoy  the  Doris,  in  her  course,  would  leave  to  the  north- 
ward.   Off  the  buoy,  the  course  of  the  Doris,  if  nothing 
had  intervened,  would  have  been  changed,  by  the  chart, 
to  southwest  half  south,  a  change  of  a  point  and  a  half 
to  the  southward  from  the  course  she  had  previously 
been,  running  on,  and  which  would  have  required,  to 
effect  it,  a  starboarding  of  her  helm  to  an  extent  suffi- 
cient to  produce  such  variation.    But  the  Doris,  having 
seen  the  Mary  Sandford,  and  perceiving  that  the  two 
vessels  were  meeting  end  on,  or  nearly  end  on,  so  as  to 
involve  risk  of  collision,  obeyed  the  rule  laid  down  by 
Article  13  of  the  "Steering  and  Sailing  Eules"  pre- 
scribed by  the  Act  of  April  29th,  1864,  (13  U.  S.  Stat  at 
La/rge^  58,)  and,  inasmuch  as  the  two  vessels  were  steam- 
ers, put  her  helm  to  port,  when  she  had  passed  the  buoy 
and  there  was  room  for  her  to  swing  to  the  northward. 
At  the  same  time,  she  blew  one  blast  of  her  steam  whistle, 
as  an  indication  to  the  Mary  Sandford  that  she  was  port- 
ing.   In  reply  to  this  one  blast  from  the  Doris,  there  was 
heard  on  the  Doris  a  signal  of  two  blasts  from  the  Mary 
Sandford,  indicating  to  the  Doris  a  confusion  of  signals 
and  that  the  Mary  Sandford  was  starboarding.     The 
Doris  immediately  gave  orders  for  her  engine  to  stop  and 
reverse,  which  orders  were  obeyed  with  all  practicable 
rapidity,  and  she  gave  another  single  blast  with  her 
steam  whistle  and  put  her  wheel  hard-a-port.    Before 
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her  headway  had  heen  stopped  entirely,  her  stem  came 
in  collision  with  the  starboard  side  of  the  Mary  Sand- 
ford,  not  a  great  way  back  from  the  stem  of  the  latter, 
cutting  into  her  some  distance.  Both  vessels  were  dam- 
aged by  the  collision,  the  Doris  less  than  the  Mary  Sand- 
ford. 

The  Mary  Sandford,  for  some  time  before  she  sighted 
the  lights  of  the  Doris,  and  at  that  time,  was  also  on  the 
north  side  of  the  channel.  Her  course,  at  the  time  she 
sighted  the  lights  of  the  Doris,  was,  as  nearly  as  I  can 
make  it  out  from  the  evidence,  about  northeast  half 
north,  a  course  diverging  a  point  and  a  half  to  the  north- 
ward from  a  line  parallel  to  what  was  the  course  of  the 
Doris  up  to  the  time  the  Doris  ported  her  helm  after 
passing  the  buoy  off  Execution  Light.  This  course  of 
the  Mary  Sandford,  if  northeast  half  north,  was  parallel 
to  what  would  have  been  the  chart  course  of  the  Doris 
after  passing  the  buoy  oS  Execution  Light,  northeast 
half  north  being  the  counterpart  of  southwest  half 
south ;  and,  although  the  Mary  Sandford  was  on  the  north 
side  of  the  channel,  it  is  not  at  all  probable  that,  in  the 
comparatively  confined  channel  extending  from  off  the 
southerly  point  of  Hart's  Island  to  off  the  buoy  at  Exe- 
cution Light,  she  was  running  upon  any  other  than  the 
chart  course,  and  the  testimony  also  leads  clearly  to  that 
conclusion. 

The  fact  that  the  two  vessels  were  in  these  respective 
positions  and  on  these  respective  courses  when  they  first 
sighted  each  other's  lights  is  also  made  evident  by  the 
fact  that  these  must  have  been  their  courses  and  posi- 
tions or  they  could  not  have  seen  each  other's  lights  in 
the  respective  bearings  shown  by  the  testimony.  The 
testimony  of  those  on  board  of  the  Doris  is  that  they 
first  saw  the  lights  of  the  Mary  Sandford  bearing  from  a 
point  to  a  point  and  a  half  on  the  port  bow  of  the  Doris. 
The  testimony  of  those  on  board  of  the  Mary  Sandford 
is  that  they  first  saw  the  lights  of  the  Doris  bearing  from 
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a  point  to  a  point  and  a  half  on  the  starboard  bow  of 
the  Mary  Sandford.  These  are  just  the  bearings  which 
the  lights  of  each  vessel  wonld  have  had  to  the  persons 
CD  board  of  the  other  yessel,  if  the  course  of  the  Doris 
had  been  southwest  by  west,  and  that  of  the  Mary  Sand- 
ford  had  been  northeast  half  north. 

On  this  state  of  facts,  as  the  Doris  was  not  far  to  the 
eastward  of  Execution  Light  when  her  lights  were  first 
sighted  by  the  Mary  Sandford,  and  the  latter  was  at  that 
time  a  considerably  greater  distance  to  the  westward  of 
Execution  Light,  it  must  have  been,  or  ought  to  have 
been,  quite  apparent  to  those  on  board  of  the  Mary  Sand- 
ford,  that  the  Doris,  when  compelled  to  change  her  course 
off  Execution  Light  to  correspond  with  the  chart  course 
from  that  point  westward,  would  be  brought  to  meet  the 
Mary  Sandford  end  on,  or  nearly  end  on,  so  as  to  involve 
risk  of  collision.  This  was  apparent  to  those  on  board  of 
the  Doris,  for  her  helm  was  put  to  port  as  soon  as  that 
manoeuvre  could  be  safely  executed  after  passing  the 
buoy  off  Execution  Light.  On  the  same  state  of  facts, 
the  helm  of  the  Mary  Sandford  ought  to  have  been  put 
to  port.  Instead  of  this  being  done,  her  helm  was  star- 
boarded, and  she  persisted  in  keeping  it  to  the  starboard 
and  thus  running  across  the  proper  and  lawful  course  of 
the  Doris,  until  the  collision  occurred.  In  thus  starboard- 
ing her  helm  instead  of  porting  it,  the  Mary  Sandford  vio- 
lated the  requirement  of  Article  13,  before  cited,  and  was 
in  fault.  The  story  of  the  witnessess  on  the  part  of  the 
Mary  Sandford,  that  they  saw  only  the  green  light  of  the 
Doris,  and  did  not  see  her  red  light  at  all,  which  is 
offered  as  an  excuse  for  the  starboarding  of  the  Mary 
Sandford,  on  the  idea  that  the  Mary  Sandford  was  some 
way  to  the  northward  of  the  course  of  the  Doris,  and 
therefore  could  not  safely  port,  is  not  credible.  Besides, 
the  evidence  shows  satisfactorily  that  the  single  whistle 
of  the  Doris,  indicating  that  she  was  porting,  was  heard 
on  board  of  the  Mary  Sandford,  before  the  helm  of  the 
Mary  Sandibrd  was  starboarded^ 
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The  testimony  shows,  that  the  Mary  Sandford  blew  a 
signal,  of  two  blasts  of  her  steam  whistle,  when  she  was 
about  a  mile  off  from  the  Doris ;  that  that  signal  was 
not  heard  on  board  of  the  Doris ;  that,  after  the  Mary 
Sandford  had  blown  that  signal,  the  Doris  blew  her  sig- 
nal of  one  blast,  before-mentioned,  which  was  blown  at 
the  same  time  that  the  Doris  ported  her  helm ;  that  that 
signal  from  the  Doris  was  heard  on  board  of  the  Maiy 
Sandford,  and  was  understood  by  those  on  board  of  her 
to  be  an  answer  by  the  Doris  to  the  signal  of  two  blasts 
blown  by  the  Mary  Sandford ;  that,  on  that  signal  of  one 
blast,  from  the  Doris  being  heard  on  board  of  the  Mary 
Sandford,  a  second  signal,  of  two  blasts,  was  blown  by 
the  Mary  Sandford,  and  her  helm  was  starboarded ;  that 
this  last  signal,  of  two  blasts,  from  the  Mary  Sandford, 
was  heard  on  board  of  the  Doris ;  that  the  Doris,  on 
hearing  it,  immediately  blew  a  second  signal,  of  one 
blast  and  stopped  and  reversed ;  that  this  last  signal 
from  the  Doris  was  heard  on  board  of  the  Mary  Sand- 
ford ;  and,  that  the  Mary  Sandford,  immediately  on  hear- 
ing it,  stopped  and  reversed.  When  a  steam  vessel  is 
approaching  another  steam  vessel,  so  as  to  involve  risk 
of  collision,  and  there  is  a  confusion  or  misunderstand- 
ing apparent  to  either  of  them,  in  reference  to  the  sig- 
nals made  by  either,  the  necessity  arises  for  stopping 
and  reversing,  on  the  part  of  the  vessel  which  perceives 
such  confusion  of  misunderstanding.  Such  necessity  is 
the  necessity  referred  to  in  Article  16  of  the  Act  of 
April  29th,  1864,  which  provides,  that  "  every  steamship, 
when  approaching  another  ship,  so  as  to  involve  risk  of 
collision,  shall  slacken  her  speed,  or,  if  necessary,  stop 
and  reverse."  The  Doris  perceived  such  confusion  or 
misunderstanding  of  signals,  when,  and  only  when,  after 
she  had  blown  her  first  signal  of  one  blast,  she  heard  what 
was  really  the  Mary  Sandford's  second  signal  of  two 
blasts,  and  the  Doris  immediately,  in  compliance  with 
the  law,  stopped  and  reversed.     The  Mary  Sandford 
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perceived  fauch  confusion  or  misunderstanding  of  signals, 
T^hen,  after  having  blown  her  first  signal  of  two  blasts, 
she  heard  the  Doris  answer  by  a  signal  of  one  blast. 
But  she  did  not  then  stop  and  reverse,  as  she  ought  to 
have  done.  On  the  contrary,  she  blew  another  signal,  of 
two  blasts,  and  then  waited  to  hear  the  second  signal  of 
one  blast,  from  the  Doris,  before  giving  the  order  to 
stop  and  reverse.  This  was  another  fault  on  the  part 
of  the  Mary  Sandford.  If  she  had  stopped  and  re- 
versed when  she  heard  the  first  signal,  of  one  blast, 
from  the  Doris,  as  she  ought  to  have  done,  there  would, 
probably,  have  been  no  collision,  even  with  the  wrongful 
starboarding  of  the  Mary  Sandford. 

I  do  not  think  the  question  of  the  lookout,  on  either 
vessel,  has  any  bearing  in  the  case.  Each  vessel  saw 
the  other  at  a  sufficient  distance  off  to  make  the  proper 
manoeuvres  to  avoid  a  collision. 

It  is  urged  as  a  fault,  against  the  Doris,  that  her  en- 
gine would  not  stop  its  forward  motion,  and  take  on  a 
reverse  motion,  as  quickly  as  some  other  engines  would. 
But  it  is  not  shown  that  the  engine  was  an  improper  or 
unsafe  one,  or  that  it  was  not  in  order.  Nothing  amount- 
ing to  any  fault  is  shown,  in  respect  to  the  engine  of  the 
Doris ;  and  the  Oourt  cannot  speculate  as  to  whether 
the  Doris  might  not,  with  a  different  engine,  have  stop- 
ped short  of  colliding  with  the  Mary  Sandford. 

There  must  be  a  decree,  dismissing  the  libel  stgainst 
the  Doris,  with  costs.  In  the  case  against  the  Mary 
Sandford,  there  must  be  a  decree  for  the  libellants,  with 
costs,  with  a  reference  to  a  Commissioner,  to  ascertain 
and  report  the  damages  sustained  by  them,  by  the  col- 
lision. 

Benedict  dk  Benedict^  for  the  Doris. 

Dudley  Field  and  Dimock  <&  Whitney ^  for  the  Mary 
Sandford. 
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if  astern  gislrid  of  liffo  gork, 

DECEMBER,  1868. 

IN  THE    MATTBE    OF    JAMBS  BEODHEAD,   A 

BANKEUPT. 

ASSIGNMBNT    WITHOUT     PRBFERBNGS. TnTKNT    OP     BANKRUPT. ^PRE- 
SUMPTION. 

Where  a  hankmpt,  who  had  failed  on  Feb.  26th,  1868,  on  that  day  made  an  assign- 
ment  of  all  his  property  for  the  benefit  of  all  his  creditors  without  preference^ 
and  on  Feb.  29th,  filed  his  petition  in  bankruptcy: 

Eddf  That  even  if  the  bankrupt  could  be  allowed  to  show,  that  he  had  no  inten- 
tion, at  the  time  of  making  his  assignment,  of  filing  a  petition  in  bankruptcy, 
yet  he  had  failed  to  show  it  His  denial  of  such  intention,  in  the  absence  of 
any  confirmatory  circumstances,  is  not  sufficient  to  repel  the  presumption 
which  arises  from  the  fact 

That,  therefore,  his  discharge  must  be  refused. 

Benedict,  J.  This  case  comes  before  me  upon  speci- 
fications of  certain  objections  to  the  discharge  of  the 
bankrupt.  The  main  groand  relied  on  in  opposition  to 
the  discharge,  arises  under  the  first  specification,  which 
is,  in  substance,  that  the  bankrupt,  in  contemplation  of 
becoming  bankrupt,  made  an  assignment  of  his  prop- 
erty for  the  purpose  of  preventing  it  from  coming  into 
the  hands  of  the  assignee  in  bankruptcy,  and  being  dis- 
tributed under  the  provisions  of  the  Bankruptcy  Act.  The 
evidence  bearing  upon  the  specification  as  presented 
to  me,  consists  solely  of  the  testimony  of  the  bankrupt 
given  in  writing,  from  which  it  appears  that  the  bank- 
rupt failed  on  the  25th  day  of  February,  1868,  for  a  large 
sum,  and  upon  the  same  day  executed  a  general  assign- 
ment of  all  his  property,  then  of  the  nominal  value  of 
over  1100,000,  and  conceded  to  be  of  at  least  the  value 
of  120,000,  to  one  Peter  Ologher,  of  Utica,  in  this  State, 
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in  trast  for  the  benefit  of  his  creditors,  without  prefer- 
ence. The  assignment  has  not  been  produced  before 
me,  but  its  contents  and  effect  are  stated  by  the  bank- 
rupt and  conceded  by  the  counsel  to  be  as  above.  This 
assignment  was  recorded  in  the  county  of  Kings,  being 
the  county  of  the  bankrupt's  residence,  on  the  28th  of 
February,  1868,  and  on  the  next  day  the  bankrupt  filed 
his  petition  in  the  Court,  asking  to  be  discharged  of 
debts  to  the  amount  of  half  a  million  dollars,  and  averring 
that  he  had  no  property  beyond  a  few  articles  of  wearing 
apparel.  Upon  such  a  specification  and  such  proofs, 
the  only  question  which  can  be  claimed  to  be  open  for 
consideration  is  as  to  the  intent  of  the  bankrupt  in 
making  his  assignment  to  Glogher.  Assuming  that  the 
provision  of  section  29  of  the  Bankruptcy  Act,  which  for- 
bids a  discharge  to  a  bankrupt  who  has  made  an  assign- 
ment of  his  property  in  contemplation  of  bankruptcy, 
for  the  purpose  of  preventing  his  property  from  coming 
into  the  hands  of  the  assignee,  and  being  distributed 
under  the  Act,  refers  to  an  intention  to  file  a  petition  in 
bankruptcy ;  and  assuming  also,  for  the  purpose  of  this 
case,  th^t  this  bankrupt  can  be  permitted  to  show  that 
the  actual,  and,  under  the  circumstances,  the  necessary 
result  of  making  his  assignment,  was  not  intended  by 
him,  by  proving  that  he  had  at  that  time  no  intention  of 
filing  a  petition,  still  it  is  manifest  that  the  facts  con- 
ceded here  cast  upon  the  bankrupt  the  burden  of  show- 
ing the  absence  of  that  intent.  That  burden  has  not 
been  discharged.  It  is  true  that  the  bankrupt  denies, 
in  the  words  of  the  Act,  the  intention  imputed  to  him, 
and  declares  that  when  he  made  the  assignment  he  had 
no  intention  of  filing  a  petition  in  bankruptcy,  but  he 
fails  to  show  any  change  of  circumstances  between 
the  making  of  his  assignment  on  the  25th,  and  the  filing 
of  his  petition  on  the  29th,  which  account  for  any 
change  of  intention.  When  he  made  his  assignment  he 
was  hopelessly  insolvent,  and  he  must  have  known  it. 
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and  his  denial  of  any  intention  then  to  take  advantage 
of  the  Bankruptcy  Act,  however  positive,  is  not,  in  the 
absence  of  any  confirmatory  circumstances,  sufficient  to 
repel  the  strong  presumption  which  arises  from  the  con- 
ceded facts.  Moreover,  the  declaration  of  the  bankrupt 
that  he  concluded  on  the  29th  to  take  the  benefit  of  the 
Act,  because  he  saw  statements  in  the  newspapers  that  the 
fifty  per  cent,  clause  of  the  Act  would  go  into  effect  the 
next  day,  shows  affirmatively  the  existence  of  a  pre- 
vious intention  to  take  advantage  of  the  Act.  It  is,  in- 
deed, an  extraordinary  proposition  that  the  Bankrupt 
Court  can  be  asked  to  discharge  a  person  from  all  his 
debts,  who  has,  by  an  assignment  to  a  privat^e  assignee, 
placed  all  his  property  where  it  can  be  administered 
only  by  the  tribunals  of  the  State.  A  system  of  bank- 
ruptcy, which  would  thus,  in  practice,  permit  a  dis- 
charge of  the  debtor  without  a  simultaneous  adminis- 
tration and  distribution  of  the  property  among  the 
creditors,  would  be  a  monstrosity.  Neither  the  spirit 
nor  the  letter  of  the  present  Bankruptcy  Act  permits  such 
a  preceding. 

The  discharge  must  be  refused. 


DECEMBER,  1868. 

THE  PEOPELLEE  GEATITUDE. 

Collision  in  the  Kills. — Schooner  and  Steamer. — Lookout. — 

Sheer. 

Where  a  collision  occurred  in  the  night,  between  a  steamboat  and  a  echooner,  each 
party  claiming  that  the  other  Teasel  sheered  across  the  other's  bows: 

Edd,  That  the  fact  that  the  sails  of  the  schooner  did  not  jibe,  was  sufficient  to 
confirm  the  eyidence  from  the  scho<mer,  that  she  made  no  change ; 
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That  the  stemird,  who  was  standiog  by  the  companion  way,  and  was  no  mariner, 
and  had  not  been  stationed  as  a  lookout,  was  no  proper  lookout ; 

That  the  steamboat  was  in  faulty  in  not  haying  a  proper  lookout^  and  in  not  avoid- 
ing the  schooner,  and  was  liable  for  the  cpllision. 

BEnnesBiCT,  J.  This  is  a  cause  of  collision,  instituted 
by  Charles  Bremner,  owner  of  the  schooner  Genius,  to 
recover  of  the  propeller  Gratitude  the  damages  occa- 
sioned by  the  sinking  of  his  schooner,  in  the  Kills,  on 
the  night  of  June  3d,  1867.  The  theories  and  testimony 
of  the  respective  parties  are  in  direct  conflict,  and  can- 
not be  reconciled.  I  have,  however,  little  hesitation  in 
deciding  between  them,  upon  the  pleadings  and  proofs, 
as  they  stand. 

The  evidence  shows  that,  on  the  night  in  question, 
the  wind  was  light,  from  the  southwest,  the  tide  running 
flood  in  the  Kills,  and  it  was  not  so  dark  but  that  lights 
of  vessels  could  be  seen  at  the  distance  of  a  mile  at  least. 
The  schooner  was  running  east,  at  the  slow  rate  of  about 
one  mile  an  hour,  with  her  boom  off  to  the  port.  The 
propeller  was  running  west,  at  the  rate  of  about  five 
miles  an  hour.  The  two  vessels  came  in  contact  at  right 
angles,  with  sufficient  force  to  knock  a  man  overboard, 
and  to  cut  into  the  starboard  side  of  the  schooner,  amid- 
ships, so  that  she  sunk  before  she  could  be  got  to  the 
shore. 

The  libellant  insists  that  the  vessels  were  brought  in 
contact  by  the  steamer's  suddenly  porting  her  helm,  and 
attempting  to  cross  the  bows  of  the  schooner,  when  close 
upon  her.  The  claimant  insists  that  it  was  done  by  the 
schooner,  which  attempted  to  cross  the  bows  of  the 
jsteamer,  and  bore  away  when  so  near  that  she  could  not 
be  avoided,  notwithstanding  the  engines  of  the  propeller 
were  at  once  stopped,  and  backed.  It  is  clearly  proved, 
in  the  case,  by  many  witnesses,  and  disputed  by  none,  that 
the  schooner  did  not  jibe,  at  any  time,  but  that  her  boom 
continued  off  to  port,  without  change.  This  circum- 
stance is  sufficient,  in  my  mind,  to  confirm  the  very  pos- 
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itive  testimony  of  persons  on  board  the  schooner,  that 
no  change  was  made  in  the  conrse  of  the  schooner. 

If  this  be  true,  it  follows  that  the  steamboat  mast  be 
held  in  fault,  for  not  avoiding  the  schooner,  which  could 
easily  be  seen.  I  have  no  doubt  that  the  collision  was 
the  result  of  the  sheer  of  the  steamboat,  when  near  upon 
the  schooner,  and  that  it  was  caused  by  the  want  of  a 
careful  lookout  on  the  steamboat.  No  x>erson  was  sta^ 
tioned  forward,  on  the  steamboat,  to  perform  the  duty 
of  a  lookout.  The  steward  was  forward,  standing  by  the 
companion  way,  from  which  he  had  come  out,  and  was 
looking  out  forward,  he  says ;  but  he  also  says  that  he 
was  not  stationed  there  for  that  purpose,  and  that  there 
was  no  lookout  forward — in  this,  contradicting  the  pilot 
of  the  steamboat,  who  swears  that  he  stationed  the 
steward  forward,  as  a  lookout.  This  steward  was  no 
mariner,  and  it  was  no  part  of  his  duty  to  look  out,  and, 
manifestly,  he  was  not  stationed  where  he  was  for  that 
purpose.  The  oath  of  the  pilot,  that  he  stationed  the 
steward  as  a  lookout,  therefore,  is  well  calculated  to  cast 
discredit  upon  the  whole  evidence.  The  preponderance 
of  evidence  being  in  favor  of  the  libellant's  story,  the 
decree  must  be  for  the  libellant,  with  an  order  of  refer- 
ence to  ascertain  the  amount  of  damages  sustained. 


DECEMBER,  1868. 

THE  BAEK  WILHBLMENTA. 

Ghartxr  akd  Bill  of  Ladoto. — Damaob  to  Cargo.— Blowing. — 

BuRDBK  OF  Proof. 

Where  a  Teasel  was  chartered,  in  Buenos  Ayres,  to  bring  a  cargo  of  hides  to  New 
York,  the  charter  containing  this  clause:  "  The  charterer  fiimishing  the  lining 
hides  and  bones  for  dunnage  only ;"  and,  after  the  ressel  was  loaded,  ordinary 
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bills  of  lading  were  made  out,  consigning  the  cargo  to  the  libellant;  and,  on 
delivery  of  cargo,  part  of  it  was  foand  to  be  damaged : 

HeUij  That,  on  the  facts,  the  injury  was  caused  by  blowing,  and  that  the  dunnage 
was  insufficient ; 

Tliat,  where  it  appears  that  damage  has  been  caused  by  an  ordinary  occurrence 
on  a  sea  voyage,  the  burden  of  proof  is  on  the  ship,  to  show  that  proper  pre- 
cautions were  taken  to  guard  against  the  danger ; 

That  the  clause  above  set  forth  had  no  effect  to  relieve  the  ship  from  the  duty  to 
properly  protect  the  cargo,  and  that  the  consignees,  not  being  parties  to  the 
charter,  but  claiming  imder  clean  bills  of  lading,  would  not  be  bound  by  that 
clause; 

That  the  ship  was  liable  for  the  damage. 

Bestetdiot,  J.  This  action  is  brought  to  recover  the 
amount  of  damage  caused  to  a  cargo  of  hides,  while  be- 
ing transported  in  the  bark  *'  Wilhelmina,"  from  Buenos 
Ayres  to  this  port. 

The  vessel  was  chartered  in  Buenos  Ayres,  by  H.  J. 
Bopes,  by  a  charter  party,  which  provides  that  the  vessel 
should  receive  from  the  charterer,  ''say  2,000  salted 
hides,  and  the  balance  of  cargo  of  dry  hides,  the  char- 
terer furnishing  the  lining  hides  and  bones  for  dunnage 
only." 

The  salted  and  dry  hides  were  to  pay  freight ;  the 
lining  hides  and  bones  were  to  be  freight  free. 

This  cargo  having  been  laden,  bills  of  lading  were 
issued  for  it,  in  the  ordinary  form,  according  to  which  it 
was  to  be  delivered  in  New  York,  to  the  libellants,  E. 
W.  Boi>es  &  Go.,  in  like  good  order,  dangers  of  the  seas 
excepted ;  they  paying  freight  for  the  salted  and  dry 
hides  only.  Separate  bills  of  lading  were  issued  for  160 
lining  hides,  and  for  the  shin  bones,  declaring  them  to 
be  freight  free. 

The  bones  were  stowed  in  the  bottom  of  the  ship, 
from  forward  to  aft ;  upon  these  were  placed  the  salted 
hides,  also  running  from  forward  to  aft,  and,  upon  these 
were  stowed  the  dry  hides,  filling  the  vessel,  all  being  in 
good  order  when  received. 

Upon  the  discharge  of  the  vessel,  in  New  York,  a  few 
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wet  hides  came  out,  at  the  early  part  of  the  discharge, 
which  were  taken  from  the  top  of  the  cargo,  aft,  and 
which  had  beans  sticking  upon  them ;  and,  again,  at  the 
latter  part  of  the  discharge,  damaged  hides  were  reached. 
These,  to  the  number  of  some  2,500,  lay  in  the  wings,  on 
both  sides,  midships,  and  were  wet  with  sea  water,  and 
seriously  injured* 

The  real  controversy,  in  the  case,  relates  to  these 
last-mentioned  hides,  inasmuch  as  it  is  quite  manifest 
that  the  injury  to  the  few  which  came  out  first,  from 
near  the  after-hatch,  was  caused  by  the  starting  of  the 
hatch  ■  in  heavy  weather,  during  the  voyage,  which  per- 
mitted some  water  to  pass  on  the  hides  below,  carrying 
with  it  some  beans,  which  had  been  placed  near  the 
hatch  over  the  cargo. 

As  to  the  injury  to  the  other  portions  of  the  cargo,  I 
think  it  clear  upon  the  proofs,  that  it  did  not  arise  from 
leaks  in  the  decks,  or  top  sides.  There  was  some  start- 
ing of  these  seams,  but  no  amount  of  water  appears  to 
have  passed  through  upon  the  cargo  directly,  for  the 
top  portions  of  the  cargo,  midships,  were  not  wet.  The 
damage  was  below,  at  the  bottom  of  the  dry  hides,  and 
above  the  salted  hides. 

Nor  does  it  appear  that  the  bark  accumulated  any 
considerable  quantity  of  water  in  her  bilges.  The  only 
entry  in  the  log,  upon  the  subject,  is  on  one  day,  where 
it  is  noted  that  "  Ship  made  more  water  than  usual — 
kept  the  pumps  a-going ; "  and  no  witness  pretends  that 
the  pumps  did  not  keep  the  water  down,  or  that  there 
was  any  considerable  amount  of  water  in  her  at  any 
time.  She  was  a  new  vessel.*  The  damage  was  not 
caused  by  water  from  the  decks,  but  by  blowing.  This 
is  evident,  from  the  position  of  the  damaged  hides, 
which  were  next  the  ceiling,  and  about  the  bilges. 

Now,  blowing  is  one  of  the  ordinary  occurrences  on  a 
sea  voyage,  and  injury  from  it  can  be  provided  against, 
by  proper  dunnage.    {Bearse  v.  BqpeSf  Sprngue^  332.)    The 
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burden  of  proof,  therefore,  rests  upon  the  claimant  to 
show  that  proper  precautions  were  taken  to  guard 
against  this  danger. 

This  has  not  been  shown.  On  the  contrary,  it  clearly 
appears  that  the  dry  hides  were  stowed  with  lining  hides 
nailed  between  them  and  the  sides  of  the  ship,  but  with 
no  or  at  most  but  very  little  wood  dunnage  between  the 
hides  and  the  ceiling.  This  api>ears  from  the  testimony  of 
I>ersons  who  saw  the  vessel  discharged ;  of  a  steyedore, 
who  loaded  the  cargo  in  part,  and  refused  to  continue, 
because  he  was  not  furnished  with  dunnage ;  by  the  tes*- 
timony  of  the  master,  who,  although  often  on  board 
while  the  vessel  was  loading,  is  unwilling  to  say  that 
any  wood  dunnage  was  used  for  the  dry  hides.  The  evi- 
dence, upon  this  point,  produced  by  the  libellant,  clearly 
outweighs  the  evidence  introduced  by  the  claimant,  to 
show  the  presence  of  wood  dunnage.  Indeed,  the  at- 
tempt, on  the  part  of  the  claimant,  to  prove  that  the 
cook,  during  the  discharge,  used  up  the  wood,  as  fast  as 
it  was  thrown  out,  to  heat  his  galley,  shows  that  there 
was  an  insufficient  quantity  for  such  a  cargo,  in  such  a 
vessel. 

The  use  of  wood  dunnage,  inside  of  the  lining  hides, 
to  protect  hides  from  damage  by  blowing,  is  proved  to 
be  a  common  precaution,  and  the  absence  of  such  a  pre- 
caution is  negligence,  which  renders  the  ship  liable  for 
auy  damage  resulting  therefrom.  But,  it  is  said  that 
in  this  case,  the  charter  party  provided  that  the  char- 
terers were  to  furnish  lining  hides,  and  bones  for 
dunnage,  and  the  ship,  having  used  all  that  were  fur- 
nished for  that  purpose,  is  not  responsible  for  the  defi- 
ciency in  quantity.  To  this  argument,  there  are  two 
sufficient  answers:  first,  that  the  consignees  are  not' 
shown  to  be  parties  to  the  charter  party.  They  claim 
under  clean  bills  of  lading,  which  make  no  allusion  to 
dunni^e,  or  to  a  charter  party ;  and,  second,  that  the 
clause  referred  to,  in  the  charter  party,  has  no  effect  to  ^ 
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relieve  the  ship  from  the  duty  to  properly  protect  the 
cargo*  I  think  the  clause,  fairly  construed,  is  only  a 
provision  that  the  ship  shall  take,  free  of  freight,  and 
be  permitted  to  use  for  dunnage  such  lining  hides  and 
bones  or  horns  as  may  be  furnished  and  can  be  so  used, 
and  that  it  in  no  way  relieved  the  ship  from  the  obliga- 
tion to  properly  stow  the  cargo  with  proper  dunnage. 

My  conclusion,  therefore,  is,  that  the  ship  must  be 
held  liable  for  the  injury  caused  to  the  dry  hides  on 
board,  excluding  those  which  were.discharged  from  about 
the  after  hatch. 

Let  there  be  a  reference  to  ascertain  the  number  of 
those  hides,  and  the  amount  of  damage  thereto. 


DECEMBER,  1868. 

THE  SOHOONEE  EDWAED  LEE. 

SaLVAGX. — ^ASBIONMENT    OP    SaLYOR's   GlAIIC. — RxLSASS. — OrDER     TO 

Rfpay  Salvagb  into  Court. — Distribution. 

Where  a  bark  picked  up,  at  sea,  a  derelict  schooner,  and,  patting  a  crew  on  board 
of  her,  sent  her  to  Kew  York,  where  she  was  libelled  for  salvage,  in  the  name 
of  the  master  and  owners  of  the  bark,  for  the  benefit  of  all  concerned,  and  the 
jtmonnt  of  salvage  decreed  was,  in  pursuance  of  an  order  of  Court,  paid  over  to 
the  libellant^s  proctor,  and  by  him  to  the  owners,  no  order  of  distribution  of 
the  salvage  having  been  entered,  and,  subsequently,  one  of  the  crew  petitioned 
the  Court  that  the  owners  repay  into  Court  his  share  of  the  salvage,  an^  tlie 
owners  set  up  an  assignment  of  the  seaman's  claim  to  them,  which,  it  appeared, 
was  executed  in  a  foreign  port,  at  the  request  of  the  master,  and  in  ignorance 
of  the  facts  as  to  the  salvage  suit ;  and  also  set  up  a  release  of  the  claim,  exe- 
cuted by  the  seaman,  after  the  return  of  the  bark  to  New  York,  which  was  also 
executed  in  ignorance  of  the  facts : 

HeJdj  Tliat  the  payment  of  the  money  out  of  Court,  without  an  order  of  distribu. 
tion,  was  an  oversight,  as  well  on  the  part  of  the  Court,  as  of  the  proctor ; 

TThat  the  assignment  and  the  release  could  not  avail  to  deprive  the  sailor  of  his 
share  in  the  salvage,  and  that  a  sufficient  amount  to  pay  him  that  share  must 
^    be  repaid  by  the  owners  into  Court 
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This  case  came  before  the  Gourt,  upon  the  petition 
of  Nicholas  Thompson,  one  of  the  crew  of  the  bark  "  Ada 
Garter/'  praying  that  the  agents  of  that  vessel,  who 
were  also  part  owners,  might  be  compelled  to  repay 
into  the  registry  of  the  Gourt,  for  the  benefit  of  the  pe- 
titioner, a  proper  portion  of  a  certain  salvage  award, 
which  was  made  by  this  Goort,  in  favor  of  the  master, 
owners,  and  crew  of  the  "Ada  Garter,"  but  in  which 
said  part  owners  refused  to  allow  the  petitioner  to  par- 
ticipate. 

The  petition  was  opposed,  upon  the  ground  that  the 
petitioner  had  parted  with  all  his  interest  in  the  salvage 
award. 

It  appeared,  by  the  evidence,  that  the  bark  "  Ada 
Garter,"  while  at  sea,  picked  up  a  derelict,  put  on  board 
thereof  a  mate  and  two  seamen,  and  sent  her  to  the  port 
of  Kew  York,  where  she  arrived  in  safety,  and  was 
libelled  in  this  Gourt  for  salvage,  the  libel  being  filed  in 
behalf  of  the  owners  and  master,  for  themselves  and  all 
others  interested. 

Pending  this  proceeding,  the  owners  wrote  to  the 
master,  at  Guba,  announcing  the  safe  arrival  of  the 
derelict  in  New  York,  and  that  they  had  demanded  $8,000 
salvage,  and  hoped  to  realize  14,000,  and  suggesting  the 
procurement,  from  the  seamen,  of  an  assignment  of  their 
interest.  A  written  assignment  of  all  the  interests  of 
master,  mate,  and  crew,  to  one  of  the  owners,  for  $25 
each,  was  thereupon  prepared,  and  signed  by  the  master, 
mate,  and  then  by  the  crew,  no  money  being  then  paid, 
but  the  master  going  through  the  form  of  handing  $25 
to  each  seaman,  and  taking  it  back  at  the  same  moment, 
with  the  pfbmise  to  give  it  to  him  in  clothes,  or  at  the 
end  of  the  voyage. 

The  bark  and  crew  arrived  back  in  New  York,  in 
May,  and  about  the  20th  of  May,  the  crew,  including 
the  petitioner,  were  paid  off  by  the  master,  in  the 
stream,  each  receiving  his  balance  of  his  wages,  and  $25 
besides. 
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The  petitioner  then  signed  a  receipt,  in  fall  for  all 
demands  arising  ont  of  services,  salvage  claims,  assaults^ 
batteries,  &c.,  &c.,  objecting,  however,  at  the  time,  that 
he  was  entitled  to  more  for  the  salvage.  At  the  time  of 
this  payment,  although  the  sailors  did  not  know  the  ^t, 
the  wreck  had  been  condemned  in  the  salvage  snit,  and 
the  amonnt  of  salvage  to  be  paid  had  been  agreed  on, 
between  the  libellants  and  claimants  in  that  suit,  in 
pnrsuance  of  which  agreement,  within  four  or  five-  days, 
the  sum  of  94,150,  in  addition  to  the  costs,  was  drawn 
out  of  the  registry,  by  the  proctor  for  the  salvors,  and 
the  same  sum,  less  expenses,  paid  over  by  him  to  the 
agents  of  the  vessel. 

.  The  petitioner,  subsequently  learning  of  the  salvage 
award,  demanded  of  them  a  proportionate  share,  and 
being  refused,  applied  to  the  Oourt  for  relief,  upon 
petition,  and  proved  the  foregoing  facts. 

For  petitioner,  0.  S.  WUcax. 

For  the  owners,  JE.  C.  Benedict. 

Benedict,  J.  Although  there  may,  i)erhaps,  be  cases 
where  an  assignment,  obtained  from  a  seaman,  by  the 
master,  for  the  benefit  of  an  owner,  of  the  seaman's 
share  of  a  salvage  claim,  can  be  upheld,  this  is  no  such 
case. 

rr  This  owner,  when  he  sought  to  procure  the  assign* 
ment  from  the  petitioner,  for  $25,  expected,  as  his  letter 
shows,  that  the  salvage  award  would  be  94,000,  and  he 
had  made  a  claim  for  98,000,  but  neither  he  nor  the 
master  gave  to  the  seaman  any  hint  that  the  Aaim  would 
amount  to  any  such  sum,  when  they  procured  the  as* 
signment,  in  Ouba.  The  execution  of  the  assignment 
was  induced  by  the  master  himself,  and  also  the  mate, 
falsely  pretending  to  assign  their  rights  also,  for  the 
same  sum,  and  the  transaction,  as  conducted,  was  a 
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sham,  intended  so  to  be  treated  by  all,  except  the  sea- 
men. The  master  treated  it  as  a  sham,  for  he  has  since 
received  $400  for  his  share  of  the  salvage.  The  mate 
treated  it  as  a  sham,  for  he  has  since  received  $200  for 
his  share  of  the  salvage.  The  owners  treated  it  as  a 
sham,  for  they  divided  the  rest  of  the  money  among 
them.  Honghton^  the  assignee,  has  treated  it  as  a 
sham,  for  he  does  not  pretend,  and  has  never  pretended, 
to  be  entitled  to  the  interest  which  the  assignment  pur- 
ports to  convey  to  him.  This  petitioner  may  also  treat 
it  as  a  sham. 

It  was  made  in  ignorance  of  facts,  which,  if  made 
known,  would  have  prevented  its  execution,  and  these 
facts  were  then  within  the  knowledge  of  the  parties  en- 
gaging in  its  procurement,  and  it  was  a  contrivance  far 
from  creditable,  either  to  the  owner,  who  suggested  it, 
or  the  master,  who  consented  to  carry  it  into  execution. 
Such  a  transaction  will  never,  in  this  Oourt,  be  permit- 
ted to  stand  for  a  moment  between  a  seaman  and  a  sum 
awarded  to  him  for  meritorious  salvage  services.  It  is 
for  the  interest  of  commerce  that  seamen,  of  all  others, 
reap  the  benefit  of  that  provision  of  the  maritime  law, 
which  gives  salvage  rewards  to  encourage  efforts  in  be- 
half of  vessels  in  distress,  and  any  assignment  which  has 
the  effect  to  deposit  the  reward  in  the  pockets  of  the 
owners,  in  order  to  be  sustained  in  a  Oourt  of  Admiralty, 
of  which  all  sailors  are  the  wards,  must  bear  unmistakable 
marks  of  good  faith  and  fair  dealing. 

Nor  is  the  case  helped  by  the  fact  that,  after  the  ar- 
rival of  the  bark  in  New  York,  the  petitioner  was  paid 
the  925  by  the  master,  while  in  the  stream,  and  then 
signed  a  receipt  in  full  of  all  demands,  including  any 
demand  for  salvage.  At  this  time,  the  money  had  not 
been  paid  over  to  the  owners,  although  they  undoubtedly 
knew  how  much  it  was,  by  agreement,  to  be.  The  peti- 
tioner, then,  had  no  claim  against  them  to  release.  His 
claim  was  in  suit  against  the  derelict,  and  the  libellant's 
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proctor  was  his  proctor,  as  the  owners  knew.  The  receipt 
neither  released  the  owners  from  any  thing,  nor  did  it 
pnrport  to  anthorize  them  to  receive  from  the  proctor 
the  petitioner's  share  of  the  award,  when  it  should  be 
made. 

The  receipt,  and  the  payment,  can  have  no  effect  to 
work  a  transfer  of  the  interest  to  the  owners,  for  the 
sailor  was  not  then  informed  of  the  fact  that  the  derelict 
had  been  sold,  and  the  award  agreed  on  at  $4,150,  nor 
was  his  proctor  consulted. 

The  right  of  the  petitioner  to  participate  in  this 
award,  as  on^  of  the  ^original  salvors,  then  remains 
unimpaired,  and  as  the  owners,  who  received  the 
money  from  his  proctor  with  full  knowledge  of  aU  the 
facts,  refused  to  allow  him  to  participate,  they  must  be 
compelled  to  repay  into  the  registry  of  the  Court,  within 
48  hours  from  the  service  of  the  order  of  this  Court,  the 
sum  of  $350,  for  the  benefit  of  the  petitioner. 

It  should  be  added,  that  it  was  an  oversight,  on 
part  of  the  proctor  for  the  salvors  to  draw  the  whole 
award  from  the  registry,  without  having  previously,  for 
his  own  protection,  applied  for,  and  obtained,  an 
order  of  distribution,  fixing  the  portion  payable  to  each 
salvor ;  and  it  was  also  an  oversight,  on  the  part  of  the 
Court,  to  permit  the  money  to  be  drawn,  before  such 
distribution  had  been  made. 
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THE  UIJITED  STATES  vs.  VEENON  K.  STEVEN^- 

*SON. 

Seizure  of  Enemy  Propertf  on  Land. — Forfeiture. — Acts  of  July 
13th,  AND  August  6th,  1861,  and  Mat  20th,  and  July 

17th,  1862. 

The  Beizure  of  enemy  property  as  prize  of  war  on  land  is  not  anthoriaed  hy  the 
law  of  nations,  and  can  only  be  npheld  hy  the  mnnidpal  laws  of  the  nation 
which  seeks  to  enforce  the  forfeiture. 

Where  a  statute  denounces  a  forfeiture  of  property  as  the  penalty  for  an  offence, 
and  does  not  say  that  the  property  or  ita  value  is  forfeited,  the  forfeiture  takee 
place  at  the  time  the  offence  was  committed,  and  operates  as  a  statutory  transfer 
of  the  right  of  property  to  the  OoTemment 

The  Act  of  July  18tb,  1861,  (12  SUUt.  at  Latge,  256,)  was  not  a  mere  tempor- 
ary Act  Forfeitures  incurred  under  it  during  the  continuance  of  hostilities 
might  be  enforced  afterwards. 

The  6th  and  9th  sections  of  that  Act  must  be  construed  together,  and  the  forfeit* 
ure  declared  in  the  6th  section  can  be  enforced  only  by  a  seizure  of  tho 
property. 

The  Act  of  August  6th,  1861,  (12  Stati,  at  Large,  819,)  May  20th,  1862,  {Id,  404,) 
and  July  17tU!  1862,  {Id.  689,)  are  subject  to  the  same  construction,  and  for« 
feitnres  under  them  can  only  be  enforced  by  a  seizure  of  the  property. 

This  suit  was  a  suit  in  trover  brought  by  the  Ooyem- 
ment  against  the  defendant  to  recover  the  value  of  l^OOO 
bales  of  cotton,  alleged  to  have  belonged  to  the  Govern- 
ment and  to  have  been  converted  by  the  defendant  to 
his  own  use.  The  ground  taken  by  the  Government 
was,  that  the  defendant,  being  President  of  the  Nashville 
and  Ohattanooga  Bailroad,  came  into  possession  of  the 
cotton,  which  had  belonged  to  the  Confederate  Govern- 
ment, and  thus,  by  right  of  forfeiture,  to  the  Government 
of  the  United  States,  and  that  he  brought  the  cotton  to 
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New  York  and  there  disposed  of  it  and  kept  the  pro- 
ceeds,* 

The  case  was  tried  before  a  jury,  and  Judge  Blatgh- 
FOBD  delivered  the  following  charge  : 

Gentlemen  of  the  Jury :  The  right  of  recovery,  in 
this  case,  on  the  part  of  the  Government,  rests  upon 
municipal  statutes,  because  the  action,  although  not  a 
suit  in  rem,  following  a  seizure  of  property  on  land,  is 
sought  to  be  made  equivalent  to  such  a  suit.  The  case, 
therefore,  does  not  fall  within  the  class  of  suits  which 
follow  captures  of  property  on  the  sea,  jtMre  heOi^  under 
the  law  of  prize.  The  law  in  regard  to  captures  of  prop- 
erty on  land,  which  is  claimed  to  be  forfeited  to  the 
Government  under  the  operation  of  the  rules  of  war, 
has  been  settled  by  the  Courts  of  the  United  States,  by 
repeated  adjudications ;  and  the  Government  must  re- 
cover, if  at  all,  in  this  case,  precisely  as  if  it  had  now 
under  seizure  the  cotton  in  question.  The  Government 
claims  that  the  defendant  has  taken  the  cotton  and  dis- 
posed of  it  to  his  own  use,  and  that  it  has  the  same  right 
to  maintain  this  action  of  trover  against  the  defendant, 
for  the  conversion  of  the  cotton,  as  it  would  have  had  to 
maintain  a  suit  in  rem  against  the  cotton,  or  as  it  would 
have  had  to  maintain  a  suit  against  the  defendant  for  the 
conversion  of  the  cotton,  if,  after  a  decree  o£  condemna- 
tion of  the  cotton,  in  a  suit  in  rem  against  it,  and  before 
a  sale  of  it,  the  defendant  had  got  possession  of  it  and 
converted  it  to  his  own  use. 

As  early  as  the  year  1814,  in  the  case  of  Brtnon  v. 
Jlie  United  States,  (8  Cramh,  110,)  it  was  held  by  the 
Supreme  Oourt  of  the  United  States,  that  the  seizure  of 
enemy  property  as  prize  of  war,  on  land,  jure  MK,  is  not 


*  An  attachment  was  issned  at  the  beginning  of  the  snit^  under  which  real  and 
personal  estate  belonging  to  the  defendant  was  seized.  After  the  trial  of  the 
cause,  a  motion  was  made  to  dissolye  the  attachment  Judge  Blatchford's  deci- 
sion, denying  the  motion,  is  reported  in  1  Ahbotfs  U,  8.,  Rep.,  p.  496. 


r 


k 


JANUARY,    1869.  121 


The  United  States  v.  Stevenflon. 


anthorized  by  the  law  of  nations,  and  can  only  be  upheld 
by  the  municipal  laws  of  the  nation  which  seeks  to  en- 
force the  forfeiture.  That  decision  and  the  doctrine  of 
it  were  cited  and  approved  by  Mr.  Justice  Nelson,  in  the 
Oircuit  Court  of  the  United  States  for  this  District,  in 
May,  1865,  in  the  case  of  The  United  States  v.  1756  81iwres 
of  the  Capital  Stock  of  the  Great  Western  BaUroad  Com- 
pawy  of  lUmois  (5  Blatchf.  C.  C.  B.  231.)  That  was 
a  suit  in  renij  prosecuted  under  the  confiscation  Acts 
of  August  6th,  1861,  (12  U.  S.  Stat,  at  Large,  319,) 
md  July  17th,  1862,  (id.,  589.)  In  his  opinion  in  that 
case,  Mr.  Justice  Nelson,  speaking  of  those  Acts, 
remarks,  that  they  expressly  provide  that  the  pro- 
ceedings under  them  shall  conform  to  the  proceed- 
ings in  admiralty  and  revenue  cases;  and  the  con- 
clusion he  draws,  and  it  is  one  which  applies  to  all  the 
confiscation  Acts  relied  on  in  this  case,  from  the  Act  of 
1861  down,  is,  that  these  Acts  are  nothing  but  an  exten- 
sion, by  Act  of  Congress,  to  enemy  property  captured  on 
land,  of  the  rule  which,  according  to  international  law, 
had  always  been  applied  to  enemy  property  captured  at 
sea,  and  that  the  same  rules  must  be  applied  in  both 
cases.  It  necessarily  follows,  that  the  right  which  the 
United  States  are  seeking  to  enforce  in  this  suit,  and 
the  rights  whieh  they  would  seek  to  enforce  by  a  suit 
in  rem,  if  they  had  seized  this  cotton  imder  these  laws, 
are  rights  which  rest  wholly  upon  statute  law. 

It  has  been  held  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  The  Reform,  (3  WaUaee,  617,)  that 
th6  Act  of  July  13th,  1861,  (12  TI.  S.  Stat,  at  Lar^e,  255,) 
which  is  one  of  the  Acts  on  which  the  Government  re- 
lies for  a  recovery  in  this  case,  was  not  a  mere  tem- 
porary Act ;  and  that,  although  the  restrictions  upon 
commercial  intercourse  prescribed  by  that  Act  were 
limited  in  duration  to  the  period  of  the  existence  of 
hostilities,  still,  forfeitures  incurred  under  it  during  the 
continuance  of  hostUities  may  be  enforced  afterwards. 
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Therefore,  in  a  proper  case,  the  Goveminent  could  now 
enforce  a  forfeiture  incurred  by  the  defendant  in  respect 
to  property,  notwithstanding  the  proclamations  of  the 
President  in  regard  to  the  cessation  of  hostilities.  But 
the  difficulty  in  the  present  case  lies  here,  that  the 
Government  has  failed  to  prove  the  first  material  allega- 
tion in  the  information ;  and  that  is,  that  they  are  entitled 
to  the  possession  of  this  cotton  in  such  a  manner  that 
they  have  a  right  to  enforce  that  right  of  possession  in 
this  action. 

The  6th  section  of  the  Act  of  July  13th,  1861,  declares, 
that  all  property  in  transit  to  or  from  any  insurrec- 
tionary State  or  section  shall  be  forfeited  to  the  United 
States*  It  was  held  in  one  case  by  Ohief  Justice  Taney, 
in  the  Maryland  District,  (United  States  v.  2,000  BusheU 
of  Wheaty  cited  in  United  States  v.  Sehotmer  Fra/n4>is  Hatchj 
13,  Am.  Law  Beg.^  291,  292,)  that  the  proper  interpreta- 
tion of  that  6th  section  is,  that  no  property  can  be  con- 
demned under  it  unless  such  property  be  actually  seized 
while  in  such  transit.  But,  without  passing  upon  that 
point,  I  am  entirely  satisfied,  (notwithstanding  the  declar- 
ation, in  the  6th  section  of  the  Act,  that,  for  the  offence 
defined  therein,  the  property  shall  be  forfeited  to  the 
United  States,)  that,  inasmuch  as  the  title  of  the  United 
States  must  be  based  wholly  upon  the  statute,  the  whole 
statute  must  be  construed  together.  The  9th  section 
must  be  construed  in  connection  with  the  6th  section. 
The  9th  section  provides,  ''  that  proceedings  on  seizures 
for  forfeitures  under  this  Act  maybe  p^irsued  in  the 
Courts  of  the  United  States  in  any  district  into  whlbh 
the  property  so  seized  may  be  taken  and  proceedings 
instituted ;  and  such  Courts  shall  have  and  entertain  as 
full  jurisdiction  over  the  same  as  if  the  seizure  was  made 
in  that  district.*'  My  view  of  this  statute  is,  that  it 
clearly  contemplates  that  the  forfeiture  declared  in  the 
6th  section  is  to  be  enforced  only  by  a  seizure  of  the 
property ;  and  that  such  forfeiture  cannot  be  enforced  in 
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any  other  manner.  Inasmuch  as  the  whole  right  is 
statutory,  if  Congress  has  seen  fit  to  limit  the  statutory 
right  to  a  forfeiture  to  be  enforced  only  by  a  seizure  of 
the  property,  the  United  States  are  so  limited ;  and,  in- 
asmuch as  tiiat  is  their  only  right,  if  they  are  unable  to 
seize  the  property,  their  right  does  not  come  into  being, 
but  remains  an  imperfect  right.  Congress  has  not  seen 
fit  to  go  any  farther  than  to  say :  '^  You  shall  have  this 
forfeiture  if  you  seize  the  property."  But  if,  for  any 
reason,  whether  from  the  act  of  the  defendant  him- 
self, or  from  any  cause  whatever,  the  Government 
cannot  seize  the  property,  it  cannot  enforce  the  for- 
feiture. 

This  view  is  entirely  consistent  with  the  decisions 
that  have  been  referr^  to  by  the  counsel  for  the 
Oovemment,  in  reference  to  the  time  when  a  forfeiture 
declared  by  statute  in  favor  of  the  Government  takes 
effect.  The  general  language  of  all  those  decisions  is, 
that  where  a  statute  denounces  a  forfeiture  of  property, 
as  the  penalty  for  the  commission  of  an  offence,  if  the 
denunciation  is  in  direct  terms,  and  not  in  the  alter- 
native, that  is,  if  the  statute  does  not  say  that  the  for- 
feiture shall  be  of  the  proi>erty  or  its  value,  the  forfeiture 
takes  place  at  the  time  the  offence  was  committed,  and 
operates  as  a  statutory  transfer  of  the  right  of  property 
to  the  Gk)vemment.  But,  in  every  one  of  the  cases 
cited,  and  in  all  the  cases  on  the  subject,  in  the 
Courts  of  the  United  States,  which  have  fallen  under 
my  observation,  in  the  first  place,  the  proceeding  was  in 
renij  and,  in  the  second  place,  the  question  always  came 
up  upon  the  point  as  to  whether,  in  such  proceeding  in 
rem^  the  title  of  the  Government  to  the  property,  and  to 
a  decree  condemning  it  as  forfeited,  could  be  cut  off  by 
reason  of  the  intervening,  after  the  commission  of  the 
offence,  of  the  title  of  a  bona  fide  purchaser.  It  is  only 
in  respect  to  such  a  question  that  the  decisions  have 
been  made.    The  principle  is  a  sound  one,  unquestion- 
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ably,  and  the  whole  subject  has  been  fully  considered 
in  an  opinion  given  by  the  District  Judge  of  the  District 
of  Kentucky,  (Judge  Ballard,)  in  the  ease  of  The  TTnited 
States  V.  66  Barrels  of  Whiskey ^  (15  Am.  Law  Beg.,  32.) 
In  that  case,  which  was  a  suit  in  rem  for  a  forfeiture 
of  whiskey,  a  person  claimed  to  be  a  bona  fide  purchaser 
of  the  whiskey,  and  that  his  purchase  before  prosecution, 
though  after  the  commission  of  the  offence,  cut  off  the 
title  of  the  Government ;  but  the  Oourt  decided  in  favor 
of  the  Government  and  against  the  claimant.  In  the 
case  of  CaldwOl  v.  The  United  States,  (8  Howard,  306,) 
which  is  one  of  the  leading  cases  on  the  subject,  the 
opinion  of  the  Oourt  was  delivered  by  Mr.  Justice 
Wayne,  and  all  that  he  says  on  the  point  must  be  taken 
together.  He  says :  "  The  forfeiture  is  the  statutory 
transfer  of  right  to  the  goods  at  the  time  the  offence  is 
committed.  If  this  was  not  so,  the  transgressor,  i^ainst 
whom,  of  course,  the  penalty  is  directed,  would  often 
escape  punishment,  and  triumph  in  the  cleverness  of  l^he 
contrivance  by  which  he  has  violated  the  law.  The  title 
of  the  United  States  to  the  goods  forfeited  is  not  consum- 
mated until  after  judicial  condemnation  ;  but  the  right 
to  them  relates  backward  to  the  time  the  offence  was 
committed,  so  as  to  avoid  all  intermediate  sales  of  them 
between  the  commission  of  the  offence  and  condemna- 
tion." That  decision  cannot  be  considered  as  going  .any 
farther  than  the  question  then  before  the  Oourt ;  and  it 
is,>in  my  judgment,  contrary  to  principle  and  precedent 
to  hold,  that  the  United  States  can  enforce  a  right  of 
property,  in  a  suit  of  the  kind  now  on  trial  before  this 
Oourt,  by  claiming  that  the  forfeiture,  solely  as  between 
themselves  and  the  defendant,  was  complete  and  perfect 
at  the  time  of  the  commission  of  the  offence,  without 
any  judicial  proceeding  to  enforce  such  forfeiture. 

But,  even  if  the  rule  could  be  different  under  some 
statutes,  I  do  not  think  it  could  be  different  under  this 
statute  of  1861,  because,  the  forfeiture  provided  for  by 
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the  5th  section  of  that  Act,  taken  in  connection  with  the 
9th  section,  is  a  forfeiture  that  can  be  enforced  only  by  a 
seizure  of  the  property. 

I  now  pass  to  the  Act  of  May  20th,  1862,  (12  U.  S. 
Stat,  at  Large^  404.)  Even  if  the  regulations  of  the  Sec- 
retary of  the  Treasury,  made  under  tha  Acts  of  1861  and 
1862  and  other  Acts,  are  to  be  considered  as  matters  of 
which  the  Court  can  take  judicial  notice,  because  they 
are  expressly  referred  to  by  their  dates,  and  adopted,  in 
the  third  section  of  the  Act  of  July  2d,  1864,  (13  Id.,  376,) 
and  even  assuming  that  this  cotton  would  have  been  for- 
feitable by  virtue  of  regulations  made  by  the  Secretary 
of  the  Treasury  in  pursuance  of  the  Act  of  1862,  still 
that  Act  is  subject  to  the  same  construction  as  the  Act 
of  1861 ;  and,  although  the  3d  section  of  that  Act  de- 
clares that  property  which  shall  be  transported  in  viola- 
tion of  the  Act,  or  of  any  regulations  of  the  Secretary  of 
the  Treasury  established  in  pursuance  thereof,  shall  be 
forfeited  to  the  United  States,  yet  the  4th  section  of  the 
Act  says,  that  ''the  proceedings  for  the  penalties  and 
forfeitures  accruing  under  this  Act"  (covering  those 
accruing  under  regulations  to  be  established  by  the 
Secretary  of  the  Treasury,  as  well  as  those  accruing 
under  the  Act  itself,)  "  may  be  pursued  *  *  *  *  in 
the  modes  prescribed  by  the  8th  and  9th  sections  of  the 
Act  of  July  13th,  1861,  to  which  this  Act  is  supple- 
mentary." Therefore,  in  this  respect,  the  construction 
of  the  Act  of  1862  must  be  the  same  as  that  of  the  Act 
of  1861.  The  proceedings  for  a  forfeiture  under  the  Act 
of  1862  must  be  pursued  in  the  manner  prescribed  by  the 
9th  section  of  the  Act  of  1861,  that  is,  by  seizure,  and  in 
no  other  way. 

The  next  statute  is  the  Act  of  August  6th,  1861,  be- 
fore referred  to.  That  Act  provides,  that  if  any  person, 
during  an  insurrection,  after  the  President  shall  have  de- 
clared by  proclamation  that  there  is  an  insurrection,  shall 
acquire,  sell,  or  give  any  property  to  aid  the  insurrection. 
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the  President  shall  cause  such  property  to  be  seized,  con- 
fiscated, and  condemned,  and  that  the  condemnation 
shall  take  place  in  the  District  or  Gircuit  Court  of  the 
United  States  having  jurisdiction  of  the  amount,  or  in 
admiralty,  in  any  district  in  which  it  may  be  seized,  or 
into  which  it  may  be  taken  and  proceedings  first  insti- 
tuted. The  statute  does  not  declare  any  forfeiture  at 
all.  It  merely  provides  that  the  President  may  cause 
any  property  to  be  seized ;  and,  unless  he  causes  it  to  be 
seized,  the  statute  does  not  cover  it  at  all.  Therefore; 
it  is  plain  that  there  can  be  no  suit  or  recovery  founded 
on  that  Act,  unless  the  property  is  first  seized. 

The  remaining  Act  is  the  Act  of  July  17th,  1862,  before 
referred  to,  the  5th  section  of  which  provides,  that  "  to 
insure  the  speedy  termination  of  the  present  rebellion, 
it  shall  be  the  duty  of  the  President  of  the  United  States 
to  cause  the  seizure  of  all  the  estate  and  property,  money, 
stocks,  credits,  and  effects  of  the  persons  hereinafter 
named  in  this  section,"  (including  persons  thereafter  act- 
ing as  officers  of  the  army  or  navy  of  the  rebels  in  arms 
against  the  Government  of  the  United  States,)  '^and  to 
apply  and  use  the  same  and  the  proceeds  thereof  for  the 
support  of  the  army  of  the  United  States."  No  forfeit- 
ure is  declared  by  that  Act,  in  any  other  language.  It 
merely  states  that  the  President  may  seize  the  property 
and  apply  it  to  the  support  of  the  army  of  the  United 
States. 

As  it  does  not  appear,  in  this  case,  that  any  of  the 
cotton  was  seized,  these  views  of  the  various  statutes 
relied  on  by  the  Government  seem  to  me  to  dispose  of 
this  case.  They  lie  at  the  very  threshold  of  it,  without 
the  examination  of  any  other  questions. 

The  theory  upon  which  the  information  in  this  case 
proceeded  when  it  was  filed,  if  that  theory  can  be  judged 
of  from  the  information  and  the  affidavit  appended  to  it 
— for,  the  information  refers  to  and  embodies  the  affida- 
vit as  a  part  of  the  information,  and  the  affidavit  refers 
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to  and  embodies  the  information  as  a  part  of  the  affidavit 
— is,  that  this  cotton  was  the  property  of  the  public 
authorities  concerned  in  the  rebellion,  and  that  the 
United  States,  by  virtue  of  their  sovereign  right,  became 
the  owners  of  the  cotton,  eo  inatantif  at  the  very  mo- 
ment the  rebel  authorities  claimed  to  own  it.  Such 
a  right  in  the  United  States,  if  it  existed  in  this  case, 
would  not  at  all  depend  upon  any  of  the  statutes  which 
have  been  cited ;  and,  if  it  were  shown,  in  iK>int  of  fact, 
by  the  testimony  in  this  case,  that  this  cotton  belonged 
to  the  acting  public  authorities  who  were  carrying  on  the 
rebellion,  and  calling  themselves  the  Confederate  Gov- 
ernment, the  right  of  the  United  States,  by  virtue  of 
their  being  the  sovereign  power,  and  by  reason  of  such 
acting  public  authorities  being  rebel  authorities,  would 
come  into  oi^eration  over  the  property,  by  virtue  of  the 
Constitution  of  the  United  States,  and  of  their  sovereign 
authority,  irrespective  of  any  statute,  so  as  to  make  the 
subsequent  conversion  of  the  property  by  the  defendant 
a  tort,  as  against  the  immediate  right  of  possession  of 
the  United  States.  But  there  is  no  such  testimony  in  the 
case.  The  evidence  is  quite  clear  that  none  of  the  cot- 
ton, for  the  proceeds  of  which  the  Government  sues  in 
this  case,  was  the  property  of  this  so-called  Confederate 
Government,  or  of  any  of  its  subordinate  governments 
acting  in  rebellion  and  hostility  to  the  United  States. 

Therefore,  as  I  before  remarked,  the  right  which  lies 
at  the  threshold  of  the  claim  of  the  Government  to  re- 
cover in  this  case,  being  a  right  resting  wholly  on  the 
statute,  and  such  right  not  being  supported  by  any 
statute,  even  conceding  all  the  facts  to  be  as  shown  by 
the  Government,  it  is  the  duty  of  the  court  to  instruct 
you,  upon  the  facts  and  the  law,  that  the  Government 
cannot  recover,  and  that  the  defendant  is  entitled  to  your 
verdict.  I  should  hesitate  so  to  direct  you  in  a  case  like 
this,  if  I  were  not  entirely  satisfied  that  the  Government 
cannot  recover  in  it  under  any  circumstances.  I,  there- 
fore, direct  you  to  find  a  verdict  for  the  defendant. 
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The  jury,  under  the  foregoing  instructions,  rendered 
a  verdict  for  the  defendant. 

The  case  was  taken,  by  writ  of  error,  to  the  Oircuit 
Court,  which,  in  October,  1869,  affirmed  the  judgment* 
The  following  was  the  opinion  of  that  Oourt : 

Nelson,  J.  This  is  a  writ  of  error  to  the  United 
States  District  Oourt  of  the  Southern  District  of  New 
York.  The  suit  is  an  action  of  trover,  brought  by  the 
United  States  against  Stevenson,  to  recover  the  value 
of  a  large  quantity  of  cotton,  which,  it  is  alleged,  be- 
longed to  the  plaintiff,  and  had  been  converted  l^  the 
defendant  to  his  own  use.  The  cause  was  tried  before  a 
iury,  and,  on  the  trial,  it  appeared  that  the  defendant, 
ueing  a  resident  and  citizen  of  Tennessee  when  the 
recent  civil  war  broke  out,  remained  in  the  State,  and 
took  part  with  the  insurgent  States,  and  was  the  presi- 
dent of  the  Nashville  and  Ohattanooga  Bailroad,  and 
ran  the  road  in  their  service ;  and  that,  while  thus  en- 
gaged, he  bought  cotton  within  those  States,  and  shipped 
it,  with  the  knowledge  and  assent  of  the  so-called  Confed- 
erate States,  from  mlmington.  North  Carolina,  to  foreign 
ports,  in  violation  of  the  United  States'  blockade.  It  a&o 
appeared  that,  as  the  Union  army  approached  Tennessee, 
and  Nashville,  he  removed  cotton  that  he  had  bought, 
and  cotton  also  that  belonged  to  others,  further  into  the 
interior,  to  prevent  the  same  from  being  captured  by 
the  forces  of  the  United  States.  There  is  no  proof  in 
the  case,  that  any  part  of  the  cotton  was  ever  in  the 
possession  of  the  United  States,  or  that  they  ever  had 
any  title  to  the  same,  or  that  it  ever  belonged  to  the 
so-called  Confederate  States,  but,  on  the  contrary,  it 
was  purchased  in  the  Confederate  States,  by  the  defend- 
ant, and  shipped  by  him  abroad,  in  violation  of  the 
existing  blockade,  and  sold  abroad,  or  sold  within  the  said 
States.  The  Court  below,  at  the  close  of  the  testimony, 
being  of  opinion  that  no  case  was  made  out  on  the  part 
of  the  plaintiflfe,  directed  a  verdict  for  the  defendant. 

The  Act  of  July  13th,  1861,  section  5,  made  it  lawful 
for  the  President  of  the  United  States,  where  a  state  of 
insurrection  existed,  to  declare  it  by  proclamation,  and 
provided  that,  thereupon,  all  commercial  intercourse  by 
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and  between  the  same,  and  the  citizens  thereof,  and  the 
citizens  of  the  rest  of  the  United  States,  should  cease,  and 
be  nnlawfal,  &c.,  and  the  goods,  &c.,  coming  from  said 
State  or  section  into  other  parts  of  the  United  States,  &c., 
should  be  forfeited  to  the  same.  (12  U.  S.  Stat.,  p.  255.) 
The  Act  supplementary,  passed  May  20th,  1862,  (Irf.,  p. 
404,)  section  3,  confers  on  the  Secretary  of  the  Treasury 
the  power,  upon  satisfactory  grounds  of  belief  that  the 
goods,  &c.,  are  intended  for  any  place  in  the  possession 
or  under  the  control  of  the  insurgents,  in  all  cases  where 
he  may  deem  it  expedient  to  do  so,  to  require  security 
that  they  will  not  be  carried  to  such  place,  nor  used  to 
give  aid  or  comfort  to  the  insurgents ;  and  provides  that 
a  transportation  in  violation  of  the  Act,  or  of  the  regula- 
tion, shall  work  a  forfeiture. 

The  Act  of  August  6th,  1861,  {Id.,  p.  319,  sec.  1,) 
provides  that,  during  the  insurrection,  goods  pur- 
chased or  sold  with  intent  to  use  or  employ  the  same, 
&c.,  in  aiding  or  promoting  the  insurrection,  shall  be 
subject  of  pnze  and  capture,  and  it  is  made  the  duty 
of  the  President  to  cause  the  same  to  be  seized  and  con- 
fiscated. 

The  Act  of  July  17th,  1862,  (12  Id.,  p.  691,  sec.  6,) 
makes  the  property  of  persons  engaged  in  the  rebellion, 
who  will  not  return  to  their  duty  in  sixty  davs  after 
warning  by  proclamation  of  the  President,  subject  to 
seizure,  and  it  is  made  the  duty  of  the  President  to 
seize,  &c. 

The  only  remaining  Act  that  it  is  material  to  refer  to 
is  that  of  March  3d,  1863,  section  1,  (Id.,  p.  820,)  which 
authorizes  the  appointment  of  agents  to  collect  captured 
and  abandoned  property. 

I  need  hardly  say,  that  neither  of  these  statutes,  or  any 
provision  in  them,  has  any  bearing  on  the  facts,  as  dis- 
<5losed  in  the  case,  or  affords  any  ground  for  an  inference 
or  conclusion  that  the  cotton  in  question,  sold  and  con- 
verted to  his  own  use  by  the  defendant,  belonged  to  the 
United  States.  Certainly  not,  unless  all  the  property  of 
citizens  or  people  in  the  Confederate  States  belonged  to 
the  United  States  during  the  war. 

There  is  another  branch  of  this  case  that  furnished, 
I>erhaps,  the  grounds  for  its  original  institution,  which,  as 
has  tmmed  out  in  proof,  has  utterly  failed.  The  original 
information,  as  it  is  called,  went  on  the  ground  that  the 
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defendant  had  fraudulently  converted  the  cotton  to  his 
own  use,  and  that  the  proceeds  were  disposed  of  with  intent 
to  secrete  the  same,  and  defraud  the  Government,  and 
prayed  for  process  of  attachment  against  the  property  of 
the  defendant.  Thereupon  process  of  attachment  issued, 
and  a  large  amount  of  real  and  personal  estate  was  at- 
tached, and  still  remains  under  the  said  process*  The  i^- 
davit  upon  which  this  process  was  issued  is  remarkable, 
when  compared  with  the  facts  of  the  case,  as  proved  be- 
fore the  jury.  The  affiant  states,  that  he  was  the  person 
who  filed  the  information  against  the  defendant,  which 
was  on  the  17th  of  December,  1866 ;  that  3,000  bales  of  the 
cotton,  or  thereabouts,  being  in  the  States  of  Georgia, 
Alabama,  and  Tennessee,  were  the  property  of  the  Con- 
federate States,  when  the  defendant  took  possession  of  it ; 
that,  in  the  summer  of  1866,  he  transported  the  same  to 
the  city  of  New  York,  within  the  Southern  District  of 
New  York,  to  be  sold  and  disposed  of  at  that  city,  and 
converted  the  cotton  into  money,  the  proceeds  of  which, 
amounting  to  $1,000,000,  or  thereabouts,  the  defendant 
received,  and  has  converted  the  same  into  real  or  per- 
sonal estate  in  that  city ;  that  the  cotton  was  brought 
into  the  State  of  New  York  from  the  insurrectionary 
States,  in  violation  of  the  proclamation  of  the  President, 
of  the  16th  of  August,  1861,  and  of  the  Acts  of  Congress, 
preferring  to  them ;)  and  that  it  was  the  property  of  the 
tlnited  States.  It  was  upon  this  affidavit  that  the  pro- 
cess of  attachment  was  issued,  which  seems  to  have  been 
in  some  way  regarded  as  a  seizure,  not  of  the  cotton, 
but  of  the  real  and  personal  estate  of  the  defendant^  as 
a  substitute  for  the  same ;  and  yet,  the  case  has  been 
tried  as  a  simple  action  of  trover  and  conversion  in 
personam. 

The  case,  as  tried  in  the  Court  below,  and  as 
ruled  by  the  learned  judge,  is  a  very  simple  and  plain 
one,  ana,  in  every  aspect  in  which  it  has  been  presented, 
on  the  testimony,  can  lead  to  but  one  result,  and  that 
is,  that  the  United  States  showed  no  title  to  the  prop- 
erty, or  to  the  possession  of  it,  which  was  indispensable 
to  maintain  this  action. 

As  it  is  shown  that  the  affidavit  on  which  the  process  of 
attachment  issued  was  wholly  untrue  and  false,  or  mis- 
taken, the  process  of  attachment  must  be  set  aside  and  dis- 
charged. !mstead  of  the  cotton  belonging  to  the  Confed- 
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erate  States,  it  belonged  to  the  defendant ;  and,  instead 
of  being  shipped  to  New  York  in  violation  of  the  Acts  of 
Oon^ress,  it  was  shipped  from  a  Confederate  port  to  a 
forei^  country,  in  violation  of  the  blockade  of  the  port 
of  mlmington ;  but  this  fact  could  not  change  the  title  of 
the  ixropeity,  or  workaforfeiture  of  the  same  to  the  United 
States,  unless  seized  as  prize  of  war. 

The  jud^ent  below  is  affirmed,  and  the  process  of 
attachment  is  set  aside  and  discharged. 


JANUARY,  1869. 


IN  THE  MATTBE  OP  JOHN  A.  MACHADO,  A 

BANKEUPT. 

Bankrupt's  Oath. — Withdrawal  op  Opposition. 

Where,  after  a  bankrupt  had  taken  the  oath  required  by  the  29th  section  of  the 
benkmptcy  Act,  a  creditor  filed  specifications  of  opposition  to  his  discharge, 
alleging,  among  other  things,  wilftd  false  swearing  in  the  affidavits  annexed  to 
the  petition  and  schedoles,  and  afterwards  withdrew  his  appearance  in  oppo- 
sition and  the  specifications : 

Beld,  That  the  oath  of  the  bankrupt,  under  that  section,  ought  to  be  taken  anew,  after 
such  withdrawal. 

BiiATGHFOED,  J.  In  this  case,  the  oath  of  the  bank- 
rupt required  by  the  29th  section  of  the  Act  was  sub- 
scribed and  taken  on  the  3d  of  December,  1868.  Speci- 
fications in  opposition  to  his  discharge  were  filed  on  the 
4th  of  January,  1869,  by  a  creditor,  alleging,  among  other 
things,  wilful  false  swearing  in  the  afBdavits  annexed  to 
his  petition  and  schedules,  in  certain  particulars.  The 
case  then  came  before  me  and  was  ordered  to  stand  for 
hearing  on  the  specifications,  with  leave  to  take  testi- 
mony. On  the  19th  of  January,  1869,  the  creditor  with- 
drew in  writing  his  appearance  in  opposition  and  the 
specifications.    No  new  oath  of  the  bankrupt  under  sec- 
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tion  29  is  presented.  I  think,  in  view  of  the  fact  that  the 
29th  section  specifies  as  a  ground  for  withholding  a  dis- 
charge, that  the  bankrupt,  or  some  person  in  his  behalf, 
has  procured  the  assent  of  a  creditor  to  the  discharge,  or 
mfluenced  the  action  of  a  creditor,  at  some  stage  of  the 
proceedings,  by  a  pecuniary  consideration  or  obligation, 
and  that  the  same  ground  is  made,  by  section  34,  a  ground 
for  setting  aside  and  annulling  the  discharge  after  it  is 
granted,  that,  in  this  case,  and  in  all  cases  where  specifi- 
cations such  as  those  in  this  case  are  put  in  and  are  after- 
wards withdrawn,  the  oath  of  the  bankrupt  required  by 
section  29  ought  to  be  subscribed  and  taken  after  the 
withdrawal.  A  decision  in  this  case  is,  therefore,  sus- 
pended, to  allow  the  defect  to  be  supplied. 

A.  W.  Speir,  for  the  petitioner. 


JANUARY.  1869. 

THE  UNITED    STATES  vs.   ALVAH  BLAISDELL, 
JOHN  J.  EOKEL  AND  JOHN  McOLAEEN. 

Intbrkal   Rkvxnub    Laws. — ^Fbaudttlbnt   Rsmoval   of   Spirits. — 

AlDIKO    AND     AbKTTIKO. — EviDENOB      OP     AcGOMPLICBS. PlEDGBS 

OF  Protkotion. — U.  S.  District  Attorney. — Sentence. 

Under  the  45ih  section  of  the  Intenuil  ReTenne  Act  of  Joly  13th,  1866»  (14  IT.  8. 

Stat,  at  Large p,  168,)  the  "place  where  spirits  are  distilled"  is  the  distillery 

premises. 
Under  that  section,  a  person  cannot  be  convicted  as  a  principal  in  remoying 

spirits,  and  also  as  an  aider  and  abettor  in  the  same  offence. 
Under  that  section,  any  one  who  had  an  interest  in  the  distillery,  if  he  directed, 

ordered  or  set  on  foot  the  removal  of  spirits,  may  be  convicted  of  sach  removal, 

though  not  personally  present. 
Any  one  personally  concerned  in  handling  the  means  of  removing  spirits  is  gailty 

of  removing  spirito,  whether  he  is  interested  in  them  or.  not 
Any  help  or  assistance,  other  than  what  is  a  removal,  is  an  aiding  in  a  removal; 
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and  giying  any  enoonragement  or  inBtigaticm  to  commit  a  removal,  other  than 
what  is  defined  to  be  a  removal  or  an  aiding  in  a  removal,  is  an  abetting  in  a 
removal. 

Unless  the  date,  stated  in  an  indictment,  is  of  the  essence  of  the  crime,  it  need  not 
be  proved  as  alleged. 

It  is  never  safe  to  convict  upon  the  uncorroborated  evidence  of  a  single  accom- 
plice. 

Affidavits  and  statements  previously  made  by  witnesses,  which  contradict  their 
evidence  given  on  the  stand,  are  to  be  considered  by  the  jury  for  the  purpose  of 
finding  out  what  is  the  truth ;  but  the  evidence  of  the  witnesses  on  the  stand 
is  not  necessarily  to  be  rejected  on  account  of  such  contradiction.  If,  after 
having  ascertained  what  is  the  truth,  the  jury  find  that  a  witness  has  wilfully 
told  a  fidsehood  on  the  stand,  as  to  a  material  fact,  they  have  a  right  to  believe 
that  he  is  not  worthy  of  credit  in  any  particular. 

Courts  of  the  United  States  cannot  be  called  upon  to  redeem  pledges  of  protection 
which  have  been  given  to  criminals  by  the  Executive  Department  Such  pledges 
must  be  redeemed  by  the  Executive  Department 

The  Court  can  conomunicate  with  the  Executive  authorities  of  the  Government, 
only  through  the  District  Attorney  as  the  recognized  officer  of  the  Govern- 
ment 

Where  a  criminal  is  convicted  of  several  offences,  under  several  counts  of  an  in- 
dictment, he  may  be  sentenced  under  the  first  count,  and  sentence  may  be 
suspended  upon  the  conviction  under  the  other  counts  till  after  the  first  sen- 
tence has  been  iully  executed. 

These  defendants  were  indicted  under  the  forty- 
fifth  section  of  the  Internal  Bevenue  Act  of  July 
13th,  1866,  for  yiolations  of  that  law  in  connection 
with  a  distillery  in  Christopher  Street,  New  York. 
The  distillery  ran  during  August,  September  and 
October,  1867,  and  was  seized  on  November  3d,  1867. 
After  being  condemned  it  was  sold  and  ran  again 
during  April  and  May,  1868,  when  it  was  again  seized. 
The  indictment  in  this  case  contained  eight  counts, 
three  founded  upon  a  removal  of  spirits  from  the 
place  where  they  were  distilled  to  a  place  other  than  a 
bonded  warehouse,  (one  of  them  during  the  first  run,  and 
two  under  the  second  run,  of  the  distillery,)  three  for  aid- 
ing and  abetting  in  such  removal,  (two  under  the  first 
run  and  one  under  the  second,)  and  two  for  failing  to 
keep  proper  books.  These  last,  however,  were  not  sus- 
tained by  evidence  and  were  not  submitted  to  the  jury. 
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Judge  Blatghfobd,  in  charging  the  jury,  after  speak- 
ing of  the  importahce  of  the  case,  and  detailing  the  dif- 
ferent counts  of  the  indictment,  proceeded  as  follows : 

The  question  of  time  and  date,  as  specified  in  the  in- 
dictment, is  of  no  consequence  at  all  in  this  case.  The 
date  alleged  in  the  indictment,  in  respect  of  the  first  run, 
is  the  27th  of  October,  1867.  The  dates  of  removal  dur- 
ing the  second  run  are  alleged  in  the  indictment  to  be, 
one  of  them,  the  1st  of  April,  1868,  and  the  other  tlxe  1st 
of  May,  1868.  The  date  of  the  aiding  and  abetting  dur- 
ing the  second  run  is  alleged  to  be  the  1st  of  April,  1868. 
It  is  necessary,  in  an  indictment,  to  allege  a  date,  but, 
unless  the  date  is  of  the  essence  of  the  crime,  it  need  not 
be  proved  as  alleged.  In  this  case,  the  dates  alleged  in 
the  indictment  are  not  at  all  of  the  essence  of  the  crime, 
provided  the  offence  was  committed  within  the  statutory 
time  within  which  a  prosecution  must  be  had,  which  is 
two  years  in  regard  to  these  offences. 

None  of  the  defendants  can  be  convicted  of  a  larger 
number  of  single  offences  than  are  laid  in  the  indictment ; 
and  each  count  must  be  considered  as  charging  a  single 
offence.  Thus,  the  first  count,  that  on  such  a  day  the 
defendants  removed  spirits,  is  supported  by  testimony 
that  on  any  day  during  the  first  run  they  removed  spirits 
from  the  distiUery  otherwise  than  into  a  bonded  ware- 
house, with  intent  to  defraud  the  United  States.  The 
same  is  true  in  regard  to  the  counts  for  aiding  and  abet- 
ting. 

(The  Judge  then  went  over  the  evidence  which  had 
been  offered,  as  to  the  manner  in  which  whiskey  could  be 
removed  from  the  distillery  by  means  of  a  certain  pipe 
and  hose,  and  then  proceeded  :) 

In  the  investigation  of  all  crimes,  the  fact  that  the 
crime  could  be  committed,  that  the  circumstances 
surrounding  the  place  where  it  is  alleged  to  have 
been  committed,  were  such  that  the  crime  could  be 
committed,  is  always  an  important  circumstance,  and  is 
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the  first  subject  of  inquiry.  Thus,  in  the  present  case,  if  it 
was  impossible  that  whiskey  could  be  conveyed  by  any 
means  in  regard  to  which  testimony  is  given,  no  crime 
<M>uld  be  committed  in  respect  of  the  illicit  conveyance 
of  whiskey,  and,  therefore,  nobody  could  commit  such  a 
crime.  Hence,  your  first  inquiry  must  be  directed  to  the 
question,  whether  the  means,  the  facility,  the  opiK>rtun- 
ity  and  tibe  location,  existed,  so  that  the  crime  charged 
could  be  committed.  When  I  speak  of  ^^the  crime 
charged,"  I  confine  my  attention,  and  you  will  confine 
your  attention,  so  far  as  this  case  is  concerned,  wholly  to 
the  question  of  the  removal  of  whiskey  through  the  hose 
and  the  pipe  under  ground  across  the  yard,  in  the  man- 
ner before  named. 

If  you  are  satisfied,  from  the  evidence,  that  the  means, 
facilities,  and  opportunities  existed  for  the  conmiission 
of  the  crime,  the  next  question  is,  whether  the  crime  was 
committed,  and,  if  it  was,  whether  these  defendants  were 
concerned  in  it. 

In  regard  to  the  question  whether  a  defendant  was 
concerned  in  a  crime,  it  is  always  an  important  inquiry, 
and  it  is  so  in  this  case,  whether  there  was  a  motive  or 
an  interest  on  the  part  of  the  defendant  to  commit  the 
crime,  and  whether  he  had  the  opportunity  to  commit  it. 
The  interest  of  these  defendants  in  this  distillery,  as  fur- 
nishing a  motive  to  them  to  remove  whiskey  from  it 
illicitly,  is,  therefore,  to  be  taken  into  consideration  by 

you,  as  you  shall,  from  the  evidence,  believe  that  interets 
to  be. 

(Here  the  Judge  commented  upon  the  evidence  of 
the  witnesses,  twelve  in  number,  who  had  been  in  dif- 
ferent ways  connected  with  the  working  of  the  distillery, 
and  then  proceeded  as  follows :) 

This  testimony  is  attacked  on  the  part  of  the  defence. 
The  defence  has  consisted  almost  entirely  of  evidence  in 
regard  to  former  affidavits  and  statements  made  by  more 
or  less  in  number  of  these  twelve  witnesses.    Some  of 
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the  witnesses  have  been  attacked  with  great  vehemence 
with  regard  to  their  former  affidavits  and  statements. 
There  are  some  of  them  who  are  not  attacked  specifically^ 
bnt  only  generally.  These  twelve  witnesses  were  nn- 
donbtedly,  to  a  greater  or  less  extent,  accomplices  in  this 
removal  of  whiskey  in  this  way,  if  you  shall  believe  that 
it  was  so  removed.  The  evidence  of  accomplices  is 
always  to  be  closely  scnitinized  by  a  jury.  It  is  to  be 
looked  into  closely  and  examined  carefolly.  A  jury  is 
always  told  that  it  is  never  safe  to  convict  upon  the  un- 
corroborated evidence  of  a  single  accomplice.  That  is  a 
correct  and  safe  rule.  But  the  rule  loses  its  force  very 
much  when  the  number  of  witnesses  is  very  large  and 
they  all  testify  to  the  same  state  of  facts,  under  circum- 
stances where  the  jury  can  see  that  they  must  have  had 
an  opportunity  for  observing  what  they  testify  to,  and 
particularly  when  some  of  the  material  circumstances  in 
the  case  are  corroborated  by  the  unimjieachable  testi- 
mony of  persons  not  concerned  as  accomplices.  In  this 
case,  the  instruction  which  I  am  desired  by  the  defence 
to  give  is  not  correct — ^namely,  that  the  testimony  of 
these  twelve  persons,  who  appear  to  be  accomplices,  is 
unworthy  of  belief  unless  it  is  corroborated.  But  the 
jury  should  scrutinize  such  testimony  carefully,  and 
should  reject  such  of  it  as  they  do  not  believe  to  be  en- 
tirely founded  upon  the  truth  of  the  facts  in  the  case. 
Former  statements  and  affidavits  made  by  any  of  these 
witnesses,  to  the  contrary  of  what  they  have  testified  here 
on  the  stand,  are  to  be  looked  at  by  the  jury  solely  in 
this  point  of  view — "  What  is  the  truth  ?  "  If,  as  between 
the  former  statements  and  the  present  testimony,  the 
jury  believe,  upon  the  whole,  tljat  the  one  or  the  other  is 
the  truth,  they  are  to  act  accordingly.  If  they  believe 
that  the  former  testimony  was  the  truth,  then  they  are 
not  to  believe  the  present  testimony,  if  the  two  conflict* 
But  if,  as  between  the  two,  upon  the  whole  case,  they  be- 
lieve that  the  former  statement  or  testimony  was  not 
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trae,  and  that  the  present  testimony  is  true,  then  they 
are  to  believe  the  present  testimony.  It  is  in  that  point 
of  view  alone — for  the  purpose  of  arriving  at  what  is  true, 
that  the  jury  are  to  take  into  consideration  the  former 
statements  and  affidavits ;  and  if,  in  regard  to  any  witness, 
they  find,  upon  weighing  the  former  statement  or  affidavit 
against  the  present  testimony,  that  the  present  testimony 
is  true,  then,  having  arrived  at  that  conclusion,  they  are  to 
throw  out  entirely  the  former  statement  and  the  former 
affidavit.  Because  the  two  contradict  each  other,  it  does 
not  follow  that  the  jury  are  to  reject  both  of  them.  The 
sole  object  of  putting  in  a  former  statement  or  a  former 
affidavit  is  to  arrive  at  the  truth ;  and  when  the  jury  arrive 
at  what  they  believe  to  be  the  truth  on  a  given  point,  on 
which  there  is  a  contradiction  of  that  kind,  they  are  to  act 
upon  such  truth.  I  make  this  remark  beisause  I  am  asked 
by  the  defence  to  charge  you  that  the  testimony  of  wit- 
nesses who  have  given  testimony  on  the  same  matter 
should  be  rejected,  if  it  is  contradictory,  in  material  mat- 
ters, to  itself.  That  is  not  true,  either  in  regard  to  contra- 
dictions in  the  testimony  given  by  a  witness  here  on  the 
stand,  or  in  regard  to  contradictions  between  his  testi- 
mony and  a  former  statement  made  by  him.  You  are  to 
weigh  the  fact  of  contradiction ;  and,  in  thus  weighing 
the  testimony  of  a  given  witness,  you  are  to  take  into 
consideration  contradictions  of  all  kinds  made  by  him. 
After  such  investigation,  after  you  have  ascertained  from 
the  evidence  what  is  the  truth,  if  you  find  that  any  wit- 
ness has  wilfully  and  deliberately  told  a  falsehood  here 
upon  the  stand  as  to  a  material  fact,  you  have  the  right 
to  believe  that  he  is  not  worthy  of  credit  in  any  par- 
ticular. 

Having  thus  gone  over  the  evidence,  and  the  princi- 
ples of  law  which  govern  its  application,  I  shall  call  your 
attention  to  the  statute  on  which  the  indictment  is 
founded ;  and  you  will,  from  the  review  which  I  have 
made  of  the  evidence,  be  the  better  able  to  apply  it  to 
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the  statute.  The  two  classes  of  offences  counted  on  in 
the  indictment  are  embraced  in  the  45th  section  of  the 
Act  of  July  ISth,  1866.  The  one  offence  is,  removing 
distilled  spirits  from  the  place  where  the  same  are  dis- 
tilled, otherwise  than  into  a  bonded  warehouse,  as  pro- 
vided by  law.  The  other  offence  is,  aiding  and  abetting  in 
the  removal  of  distilled  spirits  from  a  distillery  otherwise 
than  to  a  bonded  warehouse,  as  provided  by  law.  The 
former  provision  uses  the  expression^  removing  *^any 
distilled  spirits  from  the  place  where  the  same  are  dUs- 
tilled,'*  while  the  latter  provision  uses  the  expression,  re- 
moving ''  distilled  spirits  from  any  distillery."  So  far  as 
this  case  is  concerned,  the  place  where  spirits  are  distilled 
is  the  distillery,  not  the  tail  of  the  worm,  or  the  still  it- 
self^ but  the  distillery  premises;  and,  therefore,  the 
removal  which,  fbr  the  purposes  of  this  case,  is  made  a 
crime  by  the  statute,  is  the  removal  of  spirits  from  the 
distillery  building  otherwise  than  into  a  bonded  ware- 
house. 

A  distinction  is  made  by  the  statute  between  the  two 
classes  of  offences — ^removing,  and  aiding  or  abetting 
in  removing,  l^ke  punishment  of  them  is  different.  The 
removal  of  spirits  is  made  a  higher  offence,  if  we  may 
judge  from  the  punishment  bestowed  uponr  it,  than  the 
aiding  or  abetting  in  their  removal ;  and  it  is  true,  as  I 
am  requested  to  charge  by  the  defence,  that  you  cannot 
find  the  defendants  guilty  as  principals,  and,  also,  as  aid- 
ers and  abettors  in  the  same  offence.  You  cannot  find 
them  guilty  of  removing  spirits,  and  of  aiding  and  abet- 
ting in  the  removal  of  spirits,  at  the  same  instant.  That 
is,  if  Blaisdell  goes  to  the  cistern-room,  opens  the  door 
with  a  key,  and  attaches  the  hose,  and  the  tap  is  opened 
and  the  spirits  run  through  to  the  rectifying  house,  he  can- 
not, for  that  act,  be  convicted  both  of  removing  the  spir- 
its and  of  aiding  and  abetting  in  their  removal.  He  can- 
not, for  the  one  act,  be  convicted  of  the  two  offences,  so 
as  to  accumulate  upon  him,  for  that  one  act,  the  two 
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pnnishments ;  and  so,  with  regard  to  any  other  one  of 
the  defendants.  Therefore,  if,  under  the  instructions 
which  I  shall  give  to  you  in  a  moment,  you  shall  find  that, 
on  a  particular  occasion,  Blaisdell,  or  Eckel,  or  McOlaren, 
was  goilty,  by  a  certain  act  done  on  a  certain  night,  of 
removing  spirits,  he  is  not  guilty  of  aiding  and  abetting 
also,  by  that  same  act,  although  he  may  be  found  guilty 
of  aiding  and  abetting  by  a  different  act  on  the  same  or 
some  other  night.  As  I  stated  before,  there  is  one  count 
for  removal  during  the  first  run,  and  two  counts  for  re- 
moval during  the  second  run.  There  are  but  three 
removals  o  f  spirits  counted  on  in  the  indictment.  You 
can  find  each  of  the  defendants  guilty  of  but  one  removal 
of  spirits  during  the  first  run  ;  and,  if  you  find  that  each 
of  the  defendants,  on  any  occasion  during  the  first  run, 
was  guilty  of  the  removal  of  spirits,  with  intent  to  de- 
fraud the  United  States,  then  they  are  liable  to  convic- 
tion on  the  first  count,  and  you  will  find  such  of  them 
guilty  on  the  first  count  as  you  find  to  have  been  engaged 
in  such  removal.  But  they  cannot  be  convicted,  any  one 
of  them,  of  more  than  one  removal  during  the  first  run. 
In  like  manner,  each  of  them  may  be  convicted  of  two 
removals  during  the  second  run  ;  and  each  of  them  may 
be  convicted  of  two  aidings  and  abettings  in  removal 
during  the  first  run,  and  of  one  aiding  and  abetting  in  re- 
moval during  the  second  run,  provided  always  that  you 
bear  in  mind  what  I  just  now  stated  to  you,  that  you 
cannot  convict  them,  for  the  same  specific  act  on  the 
same  night,  of  a  removal,  and  also  of  aiding  and  abetting 
in  a  removal. 

I  will  now  proceed  to  instruct  you  as  to  what  is,  un- 
der this  statute,  a  removal  of  spirits,  and  what  is  an  aid- 
ing in  the  removal  of  spirits,  and  what  is  an  abetting  in 
the  removal  of  spirits.  If  you  shall  believe,  from  the 
evidence,  that  any  one  of  these  defendants,  who  had  an 
interest  in  this  establishment,  and  in  the  profits  of  work- 
ing it,  directed,  prescribed,  ordered,  or  set  on  foot  the 
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removal  of  spirits  in  the  way  described,  then  he  may  be 
convicted  of  such  removal,  even  though  he  was  not  per- 
sonally present ;  and,  if  any  one  of  them,  whether  he  had 
a  personal  interest  in  the  spirits  or  not,  was  personally 
concerned  in  handling,  on  any  occasion,  the  means  of 
removing  the  spirits — if  he  opened  the  door  with  the  key, 
or  if  he  handled  the  hose,  or  if  he  screwed  on  the  hose, 
and  that  was  followed  by  the  transportation  of  spirits  by 
those  means  to  the  rectifying  house,  then.he  is  guilty  of 
removing  spirits,  and  not  merely  of  aiding  and  abetting' 
in  their  removal.  Any  other  help  or  assistance,  other 
than  what  I  have  stated  to  be  a*  removal,  is  an  aiding  in 
a  removal ;  and  giving  any  encouragement  or  instigation 
to  commit  a  removal,  other  than  what  I  have  defined  to 
be  a  removal,  or  an  aiding  in  a  removal,  is  an  abetting  in 
a  removal. 

The  first  count  being  for  a  removal  during  the  first 
run,  and  the  fifth  and  sixth  counts  being  each  of  them 
for  a  separate  removal  during  the  second  run,  if,  under 
the  instructions  which  I  have  given  you  in  regard  to 
what  is  a  removal,  you  find  that  each  of  the  defendants 
was  engaged  in  removing  whiskey  once  during  the  first 
run,  you  are  authorized  to  convict  each  of  them  under 
the  first  count.  If  you  find  that  each  of  them  was  en- 
gaged twice  in  removing  whiskey  during  the  second  run, 
you  are  authorized  to  convict  each  of  them  of  two  re- 
movals during  the  second  run,  one  under  the  fifth  count 
and  one  under  the  sixth  count.  If  you  find  that  each  of 
them  committed  the  offence  of  removal  but  once  during 
the  second  run,  they  can  be  convicted  on  only  one  of  the 
counts  for  a  removal  during  the  second  run,  and  must  be 
acquitted  on  the  other.  So,  also,  you  may  find  any  one 
or  two  of  them,  and  not  all,  guilty  of  a  removal  on  the 
one  occasion  during  the  first  run,  or  on  the  two  occasions, 
or  either  one  of  the  two  occasions,  during  the  second  run. 
For  instance,  you  may  find  BlaisdeU  and  Eckel  guilty  on 
any  count,  and  McGlaren  not  guilty  on  the  same  count. 
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It  is  not  necessary  that  the  defendants  should  be  jointly 
guilty  of  any  one  act.    The  indictment  is  not  for  a  con- 
spiracy.   Although  they  are  Indicted  together,  the  of- 
fences are  distributiye,  and  each  defendant  is  responsible 
before  you  only  for  his  own  participation  and  his  own 
act.    Thus,  you  may  convict  Blaisdell  alone,  or  Blaisdell 
and  Eckel,  of  remoying  spirits  on  the  first  count,  and 
acquit  McOlaren  on  that  count,  upon  the  evidence,  as 
you  shall  find  it  to  be ;  and  the  same  view  applies  to  the 
-counts  respecting  aiding  and  abetting.    On  that  subject 
I  would  call  your  attention   again  to  the  fact,   that 
McClar^n  did  not  make  his  appearance  at  the  establish- 
ment, so  far  as  the  evidence  shows,  until  about  a  week 
before  the  first  seizure ;  and  my  recollection  of  the  testi- 
mony to  connect  McOlaren  with  anything  done  there 
during  the  last  week  of  the  first  run,  is,  that  it  is  of  a 
very  slight  character,  and  perhaps  not  sufficient  to  war- 
rant a  jury  in  finding  him  guilty  of  anything  charged  in 
the  indictment  during  the  first  run. 

You  will  also  bear  in  mind  this  principle,  which  ap- 
plies to  dH  criminal  cases— that  if  ^ou  have  any  reason- 
able doubt,  founded  upon  the  evidence,  of  the  guilt  of 
any  one  of  the  defendants,  under  any  one  of  the  counts, 
you  will  give  to  him  the  benefit  of  that  doubt.    Ton  will 
not  decide  the  question  upon  a  preponderance  of  evidence 
as  being  more  against  him  than  for  him  ;  but  if  you  have 
a  reasonable  doubt,  founded  upon  the  testimony — not  a 
caprice,  or  a  notion,  or  a  theory — you  will  give  to  the 
defendant  in  regard  to  whom  it  exists,  in  reference  to  any 
specific  offence  or  offences  charged  in  any  of  the  counts, 
the  benefit  of  that  doubt,  and  the  benefit  of  an  acquittal. 
I  now  commit  this  important  case  to  your  considera- 
tion.   You  will  not  convict  any  one  of  these  defendants 
because  others  as  guilty  or  more  guilty  have  not  been 
prosecuted  and  convicted,  nor  will  you  acquit  them  be- 
cause others  as  guilty  or  more  guilty  have  escaped  pun- 
ishment.   These    are    considerations   with   which   the 
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Goiirt  and  the  jury  have  nothing  to  do.  Nor  have  yon 
anything  to  do  with  the  consequences  which  may  follow 
a  conviction.  The  law  has  prescribed  what  those  con- 
sequences shall  be,  and  has  confided  to  the  jury  solely 
the  determination  of  the  question,  under  the  charge  of 
the  Gourt,  whether  the  defendants  are  or  are  not  guilty 
of  the  offences  which  the  law  has  defined.  The  punish- 
ment that  shall  be  inflicted,  within  the  discretion  which 
the  law  has  confided  to  the  Oourt,  and  the  exercise  of 
the  pardoning  i>ower  afterwards  by  the  Executive  depart- 
ment of  the  Government,  are  questions  with  which  the 
jury,  when  they  retire  to  consider,  under  their  oaths,  the 
question  of  the  guilt  or  innocence  of  the  defendants,  have 
nothing  to  do. 

I  doubt  not,  gentlemen,  from  the  i^atient  attention 
you  have  given  to  this  case,  firom  the  thorough  manner 
in  which  it  has  been  tried,  by  the  examination  and  cross- 
examination  of  the  witnesses  on  both  sides,  and  by  the 
summing  up  of  the  counsel  on  both  sides,  and  from  the 
review  which  the  Oourt  has  given  to  you,  of  the  volu- 
minous testimony,  that  your  minds  are  fully  impressed 
with  all  the  points  of  tiie  case,  and  that  you  will  do 
justice  between  the  United  States  of  America  and  these 
defendants. 

The  jury  rendered  a  verdict  of  guilty  against  the 
defendant  Blaisdell,  on  all  the  counts  except  the  third 
and  the  seventh ;  a  verdict  of  guilty  against  the  defend- 
ant Eckel,  on  all  the  counts  except  the  third  and  the 
seventh ;  and  a  verdict  against  the  defendant  McOlaren, 
on  the  eighth  count,  with  a  recommendation  to  mercy. 

The  District  Attorney,  S.  6.  Courtney,  having, 
on  the  third  day  after  the  trial,  moved  for  the  judg- 
ment of  the  Court  on  the  defendants,  Mr.  Ejhox,  of 
counsel  for  the  defendants,  asked  for  a  delay  of 
judgment,  on  the  groxmd  that,  in  consideration  of  dis- 
closures which  the  defendants  had  made  to  the  Govern- 
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ment,  in  regard  to  firauds  on  the  revenue,  in  connection 
with  distilled  spirits,  the  pledge  of  the  Goyemment  had 
been  given  to  them  that  they  should  not  be  prosecuted 
for  the  .offences  of  which  they  had  been  found  guilty. 
The  District  Attorney  opposed  any  delay. 

BLATCHPOBD9  J.  I  have  listened  to  every  thing  that 
has  been  said  on  both  sides  in  regard  to  this  matter. 
Very  much  of  what  has  been  said  has  no  relevancy 
whatever  to  the  question  before  the  Court,  but  has  refer- 
ence to  matters  in  regard  to  which  there  is  evidently  a 
very  great  degree  of  feeling  between  the  respective 
counsel,  and  with  which  this  Oourt  has  nothing  to  do. 

The  considerations  which  have  been  presented  by  the 
counsel  for  the  defence,  I  accept,  upon  his  statement, 
as  fdUy,  to  all  intents  and  purposes,  as  they  could  be 
presented  by  the  most  solemn  affidavits.  I  will  assume 
that  the  President  of  the  United  States  and  the  At- 
torney-General, through  parties  with  whom  they  have 
communicated,  have  promised  protection,  or  pardon,  to 
tfiese  defendants,  to  the  fullest  extent.  But  that  is  a 
matter  with  which  this  Oourt  has  nothing  whatever  to 
do.  Any  prondses  or  pledges  of  the  Government  in 
that  regard,  if  made,  will  undoubtedly  be  redeemed.  It 
is  for  the  Executive  Department  of  the  Government  to 
exercise  the  power  of  i>ardon,  either  independently,  or 
in  consequence  of  previous  assurances  to  that  effect.  If 
the  Government,  in  its  wisdom,  acting  through  the  Pres- 
ident and  the  Attomey-Gtoneral,  thought  that  this  case 
was  a  case  which  ought  not  to  be  prosecuted,  because  of 
those  assurances,  they  had  the  power,  at  any  time,  to 
prevent  its  prosecution,  by  directing  the  District  At- 
torney not  to  prosecute  it.  This  Court  can  only  have 
^mmunication  with  the  Executive  authorities  of  the 
Government,  through  the  District  Attorney,  as  the 
recognized  officer  of  the  Gk>vemment.  When  there 
is  no.  District  Attorney  in   commission,   the  Govern- 
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ment  cannot  prosecute  in  this  Court.  It  is  ^only 
through  the  presentation  to  the  Oourt  of  the  commis- 
sion of  the  District  Attorney,  so  that  the  Oourt  may 
know  who  is  the  proper  legal  officer  to  represent  the 
United  States,  that  the  Oourt  can  have  any  commu- 
nication with  the  Executive  Department  of  the  Govern- 
ment. In  this  case,  in  particular,  the  Oourt  knows, 
officially,  that  for  a  time  the  prosecution  of  this  case 
was  suspended,  on  the  motion  of  the  District  Attorney^ 
who  stated  that  he  acted  by  direction  of  the  Attorney- 
General,  and  that  afterwards  the  District  Attorney 
moved  that  the  case  proceed,  stating  that  the  inhibition 
upon  its  prosecution  was  withdrawn,  and  that  he  was 
directed  to  prosecute  the  case.  The  Oourt,  therefore, 
can  know  nothing  of  the  action  of  the  Executive  Depart- 
ment of  the  Government,  except  through  the  officer 
who  is  recognized  by  the  statute  as  the  proper  officer  to 
communicate  with  the  Oourt,  on  the  part  of  the  United 
States,  and  to  direct  the  prosecution  of  the  case.  If,  in 
the  prosecution  of  the  case,  the  District  Attorney  has 
used,  as  evidence,  testimony  that  has  been  produced  in 
violation  of  any  previous  pledge,  or  testimony  that  has 
been  procured  through  disclosures  made  by  these  de- 
fendants in  such  a  manner  as  to  entitle  them  to  the 
exercise  of  the  Executive  clemency,  the  promise  is  one 
which  must  be  redeemed  by  the  Executive  Department 
alone,  and  in  which  this  Oourt  has  no  part  whatever. 
This  Oourt,  in  the  exercise  of  its  judicial  functions,  can 
only  know  that  an  indictment  was  found  by  a  grand  jury, 
which  has  been  fully,  thoroughly,  and  fairly  investi- 
gated by  an  impartial  petit  jury,  resulting  in  a  convic- 
tion ;  and  it  is  the  duty  of  the  Oourt  to  impose  the 
sentence  of  the  law  according  to  the  facts,  as  developed 
on  the  trial.  One  of  the  great  features  of  our  system 
of  government,  derived  from  our  English  ancestors,  is 
the  entire  separation  of  the  functions  of  the  Judiciary 
from  the  functions  of  the  Executive— not  merely  a» 
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independent  Judiciary,  but  the  separation  of  the  func- 
tions of  the  two  departments  of  the  Government.  The 
administration  of  the  judicial  functions  of  the  Govern- 
ment, under  the  Constitution  of  the  United  States,  is 
entirely  separate  firom  the  administration  of  the  Execu- 
tive functions  of  the  Government ;  and  to  call  upon  a 
Court  of  the  United  States  to  redeem,  or  perform,  or 
fulfil,  in  any  way,  in  this  case,  pledges,  even  the  most 
extensive,  the  most  absolute,  and  the  most  thoroughly 
proved,  on  the  part  of  the  Executive  Department  of  the 
Government,  is  to  depart  entirely  from  the  true  theory 
and  the  wise  practice  of  our  system  of  Government, 
and  to  violate  the  fundamental  principles  of  the  Consti- 
tution of  the  United  States^  Pledges  of  the  character 
of  those  spoken  of  here,  and  which  it  is  alleged  have 
been  made  in  this  case,  are  sometimes  made  by  the 
Government,  and,  whenever  they  are  made,  the  Execu- 
tive officers  of  the  United  States  undoubtedly  redeem 
them ;  and  they  will  redeem  such  as  may  have  been 
made  in  this  case,  if  it  be  proper  to  do  so.  But  this 
Court  has  no  concern  with  any  such  stipulations. 

I,  therefore,  see  no  reason  why  the  Court  should  not 
proceed  to  pass  the  sentence  which  follows  from  this 
conviction,  leaving  the  responsibilities,  which  will  then 
fall  upon  the  Executive  departments  of  the  Government, 
to  be  discharged  by  those  departments,  according  to 
their  own  judgment. 

Blaisdell  and  Eckel  were  each  sentenced  to  three 
years'  imprisonment  in  the  State  prison,  undar  the  first 
count  in  the  indictment.  Sentences  were  suspended  upon 
the  other  counts,  until  the  sentences  pronounced  should 
be  fully  executed.  McClaren  was  sentenced  to  four 
months'  imprisonment. 
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IN  THE  MATTEB  OP  EDWABD  BIGBLOW,  DA- 
VID BIGBLOW,  AJTD  NATBAN  KELLOGG, 
BANKBUPTS. 

Jonrr  and  Sstkbal  Dxbt.^Partskrsuip  Asssts  aud  Ibdividual 

ASBBTB. — COUKBBI.  FxBfl  FOR   DkAWIVO  ScHXDULSS. 

Where  memben  of  a  fiim  bad  been  a^T'dged  benkrnpi^  and  a  creditor  prored  a 
claim  agminflt  them  aeperately  and  not  against  the  firm,  the  foundation  of  the 
claim  being  a  bond  made  by  the  bankn^tB,  "  compoeing  the  firm  of  £.  dp  D. 
Bigelow  Jk  Co.'  in  iHiidi  they  boond  themaelTes^  "jointly  and  eererally,*  the 
aeBeta  of  the  partnerehip  not  bang  sufficient  to  pay  the  pertoership  debtt^  bat 
the  assets  of  one  of  the  partners  bong  sufficient  to  pay  all  his  separate  debts 
in  foil: 

Held,  That  the  creditor  was  entitled  to  diyidends  npon  his  debt  oat  of  the  several 
assets  of  the  indMdaal  bankrupts. 

Coonsel  fees  for  attending  on  bdialf  of  a  banknqyt  and  opposing  proceedings  in 
inTofaintsry  bankruptcy,  snd  for  drawing  inyentories  snd  schedules  requii^  to 
be  made  snd  filed  under  the  order  of  adjudication  of  bankruptcy,  are  not  proper 
chsrges  sgainst  the  estate  in  the  hands  of  the  assignee. 

The  firm  of  E.  &  D.  Bigelow  &  C!o.,  composed  of  the 
bankrapts  above  named,  and  its  indiyidual  members, 
were  adjudged  bankrupts,  in  involuntary  proceedings. 
Debts  were  proven  to  the  following  amounts : 

Against  the  firm $209,748  24 

Against  Edward  Bigelow  individually, 55,395  67 

Against  David  Bigelow  individually 13,961  83 

Against  Nathan  Kellogg  individually 45,715  78 

The  assets  were  as  follows : 

Assets  of  the  firm $22,787  07 

Assets  of  Edward  Bigelow 14,131  03 

Assets  of  David  Bigelow 32,346  75 

Assets  of  Nathan  Kellogg 22,709  93 
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John  Bigelow  filed  proof  of  a  claim  against  the  sev-* 
eral  bankrupts  for  $5,495.64,  founded  upon  a  bond  exe- 
cuted by  "  Edward  Bigelow,  David  Bigelow,  and  Nathan 
Kellogg,  and  composing  the  firm  of  E.  &  D.  Bigelow  & 
Co,,"  by  which  the  obligors  bound  themselves  "jointly 
and  severally,'*  and  their  "heirs,  executors,  and  admin- 
istrators, and  each  of  them*'* 

Other  creditors  objected  to  this  claim,  as  against  the 
separate  estates  of  the  bankrupts,  alleging  that  the  debt 
was  originally  a  partnership  debt,  and  should  receive 
dividends  only  out  of  partnership  assets.  Thereupon, 
the  Court  referred  it  to  the  register,  to  take  proofs 
and  report  them  to  the  Court,  with  his  opinion.  The 
register  reported,  that  the  evidence  sustained  the 
position  that  the  debt  was  originally  a  partnership 
debt.  But  he  also  held,  that,  under  the  36th  section  of 
the  bankruptcy  Act,  the  right  of  the  creditor  to  main- 
tain his  claim  against  all  or  either  of  the  obligors  was 
not  affected,  and  that  the  creditor  could  sustain  his 
proof  of  debt  against  the  separate  partners.  He  cited 
the  cases  of  Mead  v.  The  National  Bamk  of  FayettevUle, 
(6  Blatchf.  C.  C.  £.,  180,)  and  In  re  Fwnmm^  (6  Lcm 
Bepr.,  21.) 

Blatghfobd,  J.  I  concur  with  the  register,  that 
the  creditor,  John  Bigelow,  is,  under  his  proof  of  debt, 
entitled  to  dividends  out  of  the  several  assets  of  the 
individual  bankrupts. 

The  register  also  submitted  to  the  Court  a  bill,  which 
had  been  presented  to  the  assignee  by  counsel  for  the 
bankrupts,  for  services  in  attending  on  the  return  of  the 
order  to  show  cause,  and  successftdly  resisting  two  of 
the  grounds  on  which  the  adjudication  of  bankruptcy 
was  sought,  and  also  for  services  in  preparing  the  inven- 
tories and  schedules  required,  under  the  order  of  adju- 
dication of  bankruptcy,  to  be  prepared  and  filed  by  the 
bankrupts. 
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BLATOHFOBD9  J.  I  do  not  think  the  bill  is  a  charge 
against  the  estate  of  the  bankrupts  in  the  hands  of  the 
assignee. 
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Bill   of   Ladivo. — Lbakaob   of   Cask. — Burden   of   Pboof. — 

Plbadino. 

Where  an  aoawer  contained  sU^gntionB  which  were  incongtBtent,  bat  it  hud  not 
been  excepted  to,  end  the  oese  went  to  triel : 

Held,  That  the  Court  muet  teke  thet  aU^^tion,  which  operated  meet  strongly 
against  the  claimants,  to  be  the  one  really  made. 

The  arerment,  In  a  bill  of  lading,  that  a  cask  was  '*  in  good  order  and  well  condi- 
tioned," extends  only  to  its  apparent  external  condition,  excluding  any  implica- 
tion as  to  its  intrinrio  soundness  snd  suffidency. 

Where  a  cask  of  wine  was  delivered  empty,  the  wine  haying  leaked  out  through  a 
hole,  which,  on  the  evidence,  the  Court  found  to  have  been  a  latent  defect  in 
the  cask,  the  bill  of  lading  containing  the  clause  "not  accountable  for 
leakage:" 

Held,  that  a  loss  by  such  defect  afforded  an  excuse  for  the  non-performance  of  the 
bill  of  lading,  and  the  burden  was  thrown  upon  the  consignee  to  show  that  the 
loss  might  still  have  been  avoided  by  the  exercise  of  reasonable  skill,  diligence, 
and  attention  on  the  part  of  the  carrier; 

That,  as  such  evidence  was  not  given,  the  ressel  was  not  liable  for  the  loss. 

This  was  a  libel  to  recover  the  sum  of  $489,  as  the 
valae  of  the  wine  contained  in  a  cask,  shipped  on  the 
bark  Olbers,  at  Botterdam,  on  the  3d  of  November,  1865, 
by  0.  Hemmann  &  Oo.,  consigned  to  the  libellants, 
Jacob  Wolf  and  Alexander  Wolf,  at  New  York.  The 
shipment  was  made  nnder  a  bill  of  lading  signed  by  the 
master  of  the  vessel.  The  bill  of  lading  covered  twenty- 
six  casks  in  alL  It  contained  a  statement  that  the 
property  was  shipped  "in  good  order  and  well  condi- 
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tioned,"  and  contracted  for  the  delivery  of  it  *^in  the 
like  good  order  and  well  conditioned,"  *^  all  and  every 
dangers  and  accidents  of  the  seas  and  navigation,  of 
whatsoever  nature  or  kind,  excepted."  Upon  the  face 
of  the  bill  of  lading,  (which  was  a  printed  blank,  in 
English,  filled  in  with  written  words,)  the  following 
words  were  separately  impressed  by  a  stamp:  ^^Not 
accountable  for  leakage,  breakage,  rust,  or  corruption." 
The  libel  alleged,  that  the  master  failed  to  deliver  to 
the  libellants  the  wine  in  one  of  the  casks,  although  no 
danger,  or  accident  of  the  seas  or  navigation,  prevented, 
and  that,  through  the  negligence  of  those  in  charge  of 
the  vessel,  while  the  wine  was  in  such  cask,  and  such 
cask  was  in  the  keeping  of  the  vessel  and  her  master,  a 
hole  was  pierced  in  the  head  of  the  cask,  near  the  chime 
thereof,  with  an  instrument  unknown  to  the  libellants, 
and  all  of  the  wine  was  taken  out  of  the  cask,  and  no 
part  of  it  was  ever  delivered  to  the  libellants. 

The  answer  admitted,  that  the  cask  was  delivered  to 
the  master  of  the  vessel  in  apparent  good  order,  as  to 
its  external  condition,  and  set  up  that,  by  the  bill  of 
lading,  the  vessel  was  not  to  be  accountable  for  any  loss 
arising  from  leakage,  breakage,  rust  or  corruption; 
that  the  cask  was  delivered  to  the  libellants,  at  New 
York,  to  all  external  appearance,  in  the  same  condition 
in  which  it  was  received  by  the  vessel ;  that  any  loss  or 
abstraction  of  its  contents  which  occurred,  happened 
before  it  came  on  board  of  the  vessel  or  after  its  deliv- 
ery therefrom ;  that,  during  the  voyage,  the  vessel  met 
with  great  storms;  that,  if  the  contents  of  the  cask 
were  lost,  the  loss  was  caused  by  the  perils  of  the  sea, 
and  by  reason  of  the  cask  being  defective  and  imperfect 
and  not  su£Sciently  strong  to  withstand  the  voyage ;  and 
that,  by  usage  and  custom  in  regard  to  such  merchan- 
dise, the  vessel  was  not  accountable  for  leakage  under 
such  circumstances. 
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For  libellantSy  C.  Ooepp. 
For  claimants,  J.  K.  HiU. 

Blatohvohd,  J.  It  is  impossible  not  to  remark  the 
wholly  and  recklessly  inconsistent  statements  in  this 
answer,  and  which,  moreover,  are  sworn  to.  There  is, 
first,  a  statement  that  the  loss  or  abstraction  of  the 
contents  of  the  cask,  if  any  there  were,  did  not  take 
place  on  board  of  the  vessel ;  and  then  a  statement  that 
the  loss,  if  any,  was  caused  by  the  perils  of  the  sea,  and 
the  inability  of  the  cask  to  withstand  the  voyage,  and 
consequently  during  the  voyage  and  while  the  cask 
was  on  board  of  the  vessel.  It  is  tmnec^ssary  to  say 
that  both  of  these  averments  cannot  be  true.  The  an- 
swer not  having  been  excepted  to  for  these  inconsist- 
encies, this  Gourt  must  take  that  allegation  which 
operates  most  strongly  against  the  claimants,  to  be  the 
one  really  made,  namely,  the  allegation  that  the  loss 
took  place  while  the  cask  was  on  board  of  the  vessel, 
and  from  an  excusable  cause. 

The  proof,  in  this  respect,  corresponds  with  the  alle- 
gations of  both  the  libel  and  the  answer,  and  shows 
that  the  leakage  of  the  wine  from  the  cask  took  place 
while  the  cask  and  its  contents  were  on  board  of  the 
vessel.  Such  loss  being  shown,  the  burden  falls  upon 
the  claimants  to  show  that  it  was  occasioned  by  one 
of  the  perils  or  causes  from  which  they  were  exempted 
by  the  bill  of  lading,  or  by  the  general  rules  of  law. 
(Clark  V.  BamweUj  12  Howard,  272,  280.)  There  is  no 
satisfactory  evidence  that  the  loss  of  the  wine  was  oc- 
casioned by  any  danger  or  accident  of  the  seas  or  of 
navigation. 

The  only  other  exception  in  the  bill  of  lading,  on 
which  the  claimants  can  rely  to  shield  the  vessel  from 
responsibility,  is  the  provision,  that  the  vessel  shall  not 
be  accountable  for  leakage.     In  this  connection,  the 
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answer  avers  tliat  the  cask  was  defective  and  imper- 
fect. The  averment  in  the  bill  of  lading,  that  the 
property  was  ''in  good  order  and  well  conditioned/'  so 
far  as  it  is  applicable  to  the  cask,  extends  only  to  the 
apparent  external  condition  of  the  cask,  excluding  any 
implication  as  to  its  intrinsic  soundness  and  sufficiency. 
{Clark  V.  BarmveU,  12  Howard,  272,  283 ;  The  Colunibo,  3 
Blakihf.  C.  C.  12.,  621.)  The  claimants  are  at  liberty, 
therefore,  notwithstanding  the  bill  of  lading,  to  show 
the  defectiveness  of  the  cask.  It  is  shown,  by  the  evi- 
dence, that  the  cask  was  in  apparent  good  order  when 
it  was  put  on  board  and  did  not  then  leak.  When 
the  cask  was  brought  to  light,  on  breaking  out  bulk  at 
New  York,  and  before  it  was  taken  out  of  the  vessel,  it 
was  found  to  be  substantially  empty,  and  marks  were 
found  of  the  wine  which  had  leaked  out.  The  leakage  had 
evidently  taken  place  through  a  hole  which  was  found  in 
one  of  the  two  heads  of  the  cask.  The  hole  was  on  the  line 
of  the  joint  between  two  of  the  pieces  of  wood  which 
formed  the  head.  There  is  much  confficting  testimony 
as  to  what  was  the  size  and  character  of  this  hole,  when 
it  was  first  seen  after  the  arrival  of  the  vessel  at  New 
York.  Some  of  the  witnesses  for  the  claimants  describe 
it  as  a  round  hole,  and  as  being  no  larger  than  the  head 
of  a  pin,  or  the  point  of  a  pencil,  while  witnesses  for  the 
libellants  describe  it  as  a  hole  whose  cross-section  was  a 
square,  or  a  parallelogram,  and  such  a  hole  as  would  be 
made  by  a  nail.  The  theory,  on  the  part  of  the  claim- 
ants, is,  that  the  hole  was  made  by  the  working  out  of  a 
plug,  which  had  been  inserted  into  what  was  originally 
a  hole  made  by  a  worm  in  the  wood  of  the  cask.  The 
testimony  of  the  master  and  that  of  the  first  mate  of  the 
vessel  is,  that  the  wine  which  leaked  out  escaped 
through  that  hole.  In  view  of  this  fact,  and  of  the 
•character  of  the  hole,  in  any  view  that  can  be  taken,  I 
4o  not  think  that  the  exemption  of  the  vessel  from  re- 
sponsibility for  leakage,  under  the  provision  to  that 
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effect  in  the  bill  of  lading,  necessarily  extends  to  leak- 
age through  a  hole  of  this  description ;  but  that,  when 
such  a  hole  is  shown  to  exist,  it  is  incumbent  on  the 
vessel  to  show  that  the  hole  was  caused  by  a  defect  in 
the  cask.  This  the  claimants  have  undertaken  to  do, 
and  I  think  the  evidence  satisfactorily  shows,  that  a  plug^ 
had  been  put  into  a  hole,  and  that  a  longitudinal  piece 
of  that  plug  had  become  broken  away  from  the  rest  of 
the  plug  and  worked  out,  the  piece  so  broken  away  being 
coincident,  to  some  extent,  in  its  outer  surface,  with  the 
inner  surface  of  the  original  hole.  This  made  an  orifice, 
through  which  the  wine  escaped.  This  plugged  hole  was 
a  latent  defect  in  the  cask.  As  the  evidence  leads  to  the 
inference  that  the  loss  of  the  wine  was  caused  by  this  de- 
fect in  the  cask,  and  that  such  defect  existed  before  the 
cask  was  put  on  board,  and  as,  according  to  the  general 
rules  of  law,  a  loss  by  such  defect  affords  an  excuse  for  the 
non-performance  of  the  contract,  the  burden  is  thrown 
on  the  libellants  to  show  that  the  leakage  and  loss 
might  still  have  been  avoided  by  the  exercise  of  reason- 
able skill,  diligence  and  attention  on  the  part  of  the 
carrier.  It  was,  therefore,  open  to  the  libellants  to  show 
improper  stowage  of  the  cask,  sufficient  to  cause  thQ 
development  of  the  defect,  or  to  show  that  the  ordinary 
working  of  the  ship  and  cargo,  as  an  incident  of  naviga- 
tion, would  not  have  caused  the  breaking  out  of  the 
plug.  {Cla/rk  v.  Bam/ivea,  12  Howa/rd,  280,  283,  284.) 
This  they  have  not  shown,  and  the  libel  must,  therefore,, 
be  dismissed,  with  costs. 
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IN  THE  MATTEE  OF  ADOLPH  LOUIS  &  HENET 

EOSENHAM,  BANKRUPTS. 

PRXFSRSNCS   BT  BaKKIIUPT  WBILB   INSOLVENT. — DiSCHABOB. 

Where  a  firm  was  carrying  on  Inisinees  in  different  places  in  Ohio  and  Tennessee, 
and  their  paper  went  to  protest  abont  April  let,  1867,  and  about  the  same  time 
some  of  their  establishments  were  seixed  by  the  Goyernment  of  the  United 
States  for  alleged  violations  of  the  Internal  Revenue  law,  and  within  a  short 
time  thereafter  they  transferred  to  seven  different  creditors  four  stocks  of 
goods  and  their  real  estiCte,  towards  payment  of  the  debts  due  by  them  to  snch 
creditors: 

Held,  That,  on  the  fkcts,  the  bankrupts  were  insolvent  when  snch  transfers  were 
made; 

That  such  transfers  of  goods  were  giving  fraudulent  preferences,  contrary  to  the 
provisions  of  the  89th  section  of  the  bankruptcy  Act,  and  that  discharges  must- 
be  refused  to  the  bankrupts. 

BiiATOHFOBD*  J.  The  first  nine  specifications  filed  iu 
opposition  to  the  discharge  of  the  bankrupts  are,  that 
the  bankrupts,  early  in  April,  1867,  at  Gincinnati,  Ohio, 
while  insolvent,  transferred  to  various  creditors  of  theirs^ 
seven  in  number,  real  estate  of  theirs  in  Kentucky,  Iowa 
and  Texas,  two  stocks  of  goods  in  Memphis,  Tennessee, 
a  stock  of  goods  at  Nashville,  Tennessee,  and  a  stock  of 
goods  at  Bolivar,  Tennessee,  for  the  purpose  of  prefer- 
ing  such  creditors  and  of  preventing  such  property  from 
coming  to  the  hands  of  an  assignee  in  bankruptcy ;  that 
the  transfers  of  the  stocks  of  goods  were  made  in  a  lump 
to  each  creditor,  without  any  inventories  being  made ; 
and  that  such  transfers  were  fraudulent  and  void  under 
the  bankruptcy  Act. 

The  paper  of  the  bankrupts  first  went  to  protest  about 
the  1st  of  April,  1867.  They  were  then  in  fact  insolvent ; 
but,  professing  to  believe  that  they  were  not,  they  com- 
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menced  immediately,  and  continaed  daring  April  and 
May,  1867,  to  turn  out  their  property  in  payment  of  debts 
due  to  certain  of  their  creditors,  to  the  exclusion  of 
others.  Their  indebtedness  on  the  1st  of  April,  1867, 
was  about  $500,000.  By  the  1st  of  June,  1867,  according 
to  the  evidence,  they  had  in  that  way  paid  off  from  $300,- 
000  to  $400,000  of  such  indebtedness.  When  their  paper 
so  went  to  protest,  they  were  engaged  in  business  as 
general  merchants,  as  copartners,  under  the  name  of  A. 
Louis  &  Oo.,  dealing  in  wines,  liquors,  dry  goods,  and 
boots  and  shoes,  with  their  headquarters  at  Gincinnati, 
Ohio,  and  branches  at  Memphis,  Tennessee,  Ifashville, 
Tennessee,  and  Bolivar,  Tennessee.  Their  assets  con- 
sisted of  merchandise,  real  estate,  bank  stocks,  insurance 
stocks,  book  accounts  and  bills  receivable.  They  had 
two  stocks  of  goods  at  Memphis,  one  at  Ifashville  and 
one  at  Bolivar.  Their  business  at  Cincinnati  was  manu- 
facturing and  rectifying  spirits  and  dealing  in  wines 
and  liquors.  Their  stock  of  whiskey  at  Gincinnati  was 
seized  by  the  United  States  about  the  1st  of  Aprili  1867, 
with  their  manufacturing  and  rectifying  establishment 
there,  for  alleged  infractions  of  the  Internal  Bevenue 
laws.  The  property  remained  under  seizure  till  the  latter 
part  of  May,  1867.  The  effect  of  the  going  to  protest  of 
their  paper,  and  of  the  simultaneous  seizure  of  their  pro- 
perty at  Gincinnati,  seems  to  have  been  to  break  up  their 
business  everywhere,  for,  within  a  week  or  so  thereafter, 
they  turned  out  to  creditors  the  four  stocks  of  goods 
referred  to,  and  their  real  estate  in  Kentucky,  Iowa  and 
Texas.  One  of  the  stocks  of  goods  at  Memphis  was 
transferred  towards  payment  of  a  debt  of  $100,000,  and 
the  other  towards  payment  of  a  debt  of  $60,000.  The 
stock  of  goods  at  Nashville  was  turned  out  towards  pay- 
ment of  a  debt  of  about  $25,000,  and  the  stock  of  goods 
at  Bolivar  towards  payment  of  a  debt  of  about  $28,000. 
The  property  seized  by  the  Government  was  turned  over, 
about  the  23d  of  May,  1867,  on  a  compromise  made  with 
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the  Govemment,  to  a  person  who  paid  to  the  Grovern- 
ment,  on  behalf  of  the  bankrupts,  915,000,  and  became  en- 
dorser on  two  notes  of  theirs,  each  for  $5,000,  given  to  the 
United  States,  payable  in  one  and  two  years,  respectively. 
It  is  not  quite  clear  whether  other  property  of  the  bank- 
rapts  was  turned  out  as  security  to  the  same  pftson. 
When  they  suspended  payment,  they  made  out  no 
balance  sheet.  They  carried  on  no  business  at  Gincin- 
nati  after  their  suspension,  but  they  paid  many  of  their 
creditors  with  the  proceeds  of  collections  made  from 
parties  who  owed  them,  and  out  of  the  other  assets  before- 
mentioned.  Their  petition  in  bankruptcy  was  filed 
February  29th,  1868.  It  sets  forth  debts  due  by  the  firm 
composed  of  the  bankrupts,  amounting  to  nearly  990,000, 
and  eighteen  debts  due  to  sixteen  creditors  in  Gincinnati 
aud  two  in  New  York  city,  the  amounts  of  all  of  which 
eighteen  are  put  down  as  unknown.  Among  these 
eighteen  are  the  creditors  to  whom  the  four  stocks  of  goods 
and  the  real  estate  before-mentioned  were  transferred. 
All  of  the  debts  due  to  the  eighteen  creditors  are  either 
for  notes  of  A.  Louis  &  Go.,  endorsed  and  paid  by  such 
creditors,  or  for  money  loaned  to  A.  Louis  &  Go.  by  such 
creditors.  There  are  no  copartnership  assets  set  out  in 
the  petition,  except  about  985,000  of  debts  due  to  the 
firm  on  open  account,  from  creditors,  nearly  three  hun- 
dred in  number,  scattered  all  over  the  United  States,  and 
a  lease  of  real  estate  in  Gincinnati,  valued  at  930,000  and 
mortgaged  for  929,500.  The  individual  debts  of  the 
bankrupt  Louis  are  put  down  at  a  little  over  92,000,  and 
his  individual  assets  at  91,000  worth  of  household  furni- 
ture, mortgaged  for  9800.  The  individual  debts  of  the 
bankrupt  Eosenham  are  put  down  at  93,400,  and  one 
debt,  amount  unknown,  due  to  a  firm  in  New  York,  and 
his  individual  assets  at  9150  worth  of  wearing  apparel. 

On  the  foregoing  facts,  I  must  hold,  not  only  that  the 
bankrupts  were  insolvent  on  and  after  the  1st  of  April, 
1867,  but  that  they  had  good  grounds  for  believing  them- 
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selves  insolvent,  and  that  they  acted  on  snch  belief  in 
making  the  preferences  they  did  among  their  creditors. 
After  the  1st  of  April,  1867,  they  were  not  able  to  pay  all 
their  debts  in  the  nsnal  and  ordinary  conjr se  of  bnsiness, 
as  pej^ons  carrying  on  trade  usually  do,  and  their  busi- 
ness was  broken  up.  All  this  they  knew.  This  con- 
stituted insolvency,  within  the  meaning  of  the  bank- 
ruptcy Act,  and  they,  therefore,  not  only  had  reasonable 
grounds  for  believing  themselves  insolvent,  but,  in  judg- 
ment of  law,  they  knew  they  were  insolvent.  With  this 
knowledge,  they,  as  one  of  them  testifies,  struggled  along 
and  paid  along  until  the  latter  part  of  May.-  In  doing  so,- 
they  made  'the  preferences  referred  to,  intending  to  pay 
the  favored  creditors,  whether  the  others  should  receive 
anything  or  not.  This  was  a  giving  of  fraudulent  pref- 
erences under  section  29,  contrary  to  the  provisions  of 
the  Act,  being  directly  contrary  to  the  provisions  of 
section  39  of  the  Act.  This  whole  subject  is  thoroughly 
discussed  and  disposed  of  by  Judge  Fox,  of  the  District 
Court  for  the  District  of  Maine,  in  a  very  full  and  able 
opinion,  (In  re  Chay^  2  Bankrupt  Register j  114,)  in  which  I 
concur.  The  bankruptcy  Act  was  in  operation,  so  as  to 
make  these  transactions  of  the  bankrupts  a  fraud  on  the 
Act,  from  and  after  the  2d  of  March,  1867.  (Langley  v. 
Perry,  1  Bankrupt  Begister,  156.)  The  first  nine  specifi- 
cations are,  therefore,  sustained,  and  discharges  are 
refused. 

Q,  d&  M.  Sa4)kettj  for  the  bankrupts. 

JBT.  B.  Rice,  for  the  opposing  creditors. 
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THE  UNITED  STATES  vs.  MOBITZ  BO'SSVALLT. 

COCBTBBTSITINO    NATIONAL    CoRBKHOT. — CoNSTRCCtlON    OW   StATUTK. 

* 

Where  the  accnsed  wm  conyicted,  under  an  indictment  charging  him  with  aiding 
and  aaaisting  in  the  making  of  a  plate  to  be  need  in  printing  counterfeit  national 
oorren^sy  bttik  notes,  and  it  appeared  that  the  11th  section  of  the  Act,  qnder 
which  he  was  indicted,  did  not  in  terms  speak  of  plates  fat  printing  national 
enrrency,  but  that  the  ISth  section  of  the  Act,  (18  U.  8.  Stat,,p,  218,)  provided 
'*  That  the  words  *  obligation  or  other  secnrity  of  the  United  States,'  need  in 
this  Act,  shall  be  held  to  include  *  *  *  national  corrency ;"  but  the  phrase 
"obligation  or  other  Beenrity  of  the  United  States"  nowhere  i^peared  in 
the  Act; 

ffdd.  That  the  18th  section  referred  to  the  words  used  separately,  and  not  as  a 
phrase,  and  that  the  quotation  marks  must  be  disregarded ; 

That,  inasmuch  as  the  11th  section  of  the  Act  used  the  word  "  obligation,"  that 
wcftd  must  be  held  to  include  nitional  currency,  and  the  accused  was  rightly 
convicted: 

The  accasedy  in  this  case,  was  convicted,  under  an 
indictment  nnder  the  11th  section  of  the  Act  of  June 
dOth,  1864,  (13  U.  S.  Stat,  at  La/rge,  p.  218,)  of  aiding  and 
assisting  in  the  making  of  a  counterfeit  plate  from  which 
counterfeit  national  currency  bank  notes  could  be  print- 
ed. The  13th  section  of  the  Act  provides,  ^'  That  the 
words  *  obligation  or  other  security  of  the  United  States,' 
used  in  this  Act,  shall  be  held  to  include  and  mean  all 
bonds,  coupons,  national  currency,  &c.,  &c."  A  motion 
was  made  in  arrest  of  judgment,  on  the  ground  that  the 
phrase  *' obligation  or  other  security  of  the  United 
States "  did  not  occur  in  the  11th  section  of  the  Act, 
nor  did  that  section  otherwise  make  it  an  offence  to 
counterfeit  national  bank  notes. 
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Benedict,  J.  This  capse  comes  before  the  Court 
upon  a  motion  in  axrest  of  judgment.  The  prisoner  has 
been  convicted  under  an  indictment  charging  him  with 
aiding  and  assisting  in  the  making,  preparing  and  en- 
graving of  a  certain  plate,  in  the  likeness  and  similitude 
of  certain  parts  of  the  plate  from  which  are  printed  cer- 
tain parts  ^of  a  United  States  national  currency  note 
particularly  described,  and  also  with  having  in  his  control, 
custody  and  possession,  a  certain  metallic  plate,  made, 
prepared  and  engraved  in  the  likeness  and  similitude 
of  certain  parts  of  the  plates  from  which  are  and  have 
been  printed,  and  which  were  designed  for  the  printing 
of,  certain  parts  of  the  CTnited  States  national  currency 
notes,  particularly  described,  with  intent  to  use  the 
same  in  counterfeiting  such  notes.  He  now  moves  in 
arrest  of  judgment,  upon  the  ground  that  the  Act  of 
June  30th,  1864,  under  which  the  indictment  is  found, 
creates  no  such  offence  as  is  charged,  inasmuch  as  the 
words  of  the  11th  section  of  the  Act,  which  is  the  sec- 
tion relied  upon  by  the  Government,  only  relate  to  the 
bonds  provided  for  in  the  Act,  and  do  not  include  the 
national  currency,  and  that  the  provision  of  the  13th 
section  of  the  same  Act,  which  declares  ^Hhat  the 
words  'obligation  or  other  security  of  the  United 
States,'  used  in  this  Act,  shall  be  held  to  include  and 
mean  all  bonds,  coupons,  national  currency  *  *  *  * 
which  have  been  or  shall  be  issued  under  any  Act  of 
Congress,"  has  no  effect  upon  the  words  of  the  11th 
section,  for  the  reason  that  the  phrase  '*  obligation  or 
other  security  of  the  United  States  "  nowhere  occurs  in 
that  section.  The  point  is  untenable.  It  is  true  that 
the  phrase  **  obligation  or  other  security  of  the  United 
States  "  does  not  occur  in  the  11th  section  of  the  Act 
in  question,  but  it  is  also  true  that  the  phrase  is  no- 
where used  in  the  Act.  If,  then,  the  13th  section  is 
to  be  considered  as  confined  in  its  effect  to  the  defin- 
ing of  the  phrase  ''  obligation  or  other  security  of  the 
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United  States,"  which  appears  there  to  be  quoted  as  a 
phrase,  the  whole  13th  section  is  without  effect,  and 
meaningless.  No  proper  rule  of  construction  requires 
this  result.  The  Act  declares  that  the  words,  not  the 
phrase,  "obligation  or  other  security  of  the  United 
States, '*  used  in  this  Act,  shall  be  held  to  include  na- 
tional currency,  and  although  the  words  appear  inclosed 
in  quotation  marks,  as  a  phrase,  the  fact,  that  no  such 
phrase  is  used,  indicates  clearly  that  the  section  refers  to 
the  words  when  used  separately,  and  not  as  a  phrase. 
This  would  be  the  reading  of  the  section,  if  the  quota- 
tion marks  were  omitted ;  and  these  marks,  if  not  placed 
as  they  are  by  a  proof  error,  cannot  be  considered  as 
sufScient  to  make  useless  so  significant  a  section,  which, 
without  them,  has  a  clear  meaning  and  important  effect. 
They  must,  accordingly,  be  disregarded.  Under  this 
construction,  then,  of  the  13th  section,  it  is  manifest 
that  the  11th  section  creates  the  offence  here  charged, 
for  it  uses  the  word  "obligation,"  which,  by  the  13th 
section,  is  declared  to  include  national  currency.  This 
is  the  only  point  which  has  been  taken  on  behalf  of  the 
prisoner,  and  that  being  held  against  him,  the  motion 
must  be  denied. 
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Lien  on  Ship  for  Adyancss. — Credit. — Payment. — Gold  Contract. 

Where  a  yessel  put  into  the  port  of  Maranham,  in  distress,  being  foreign  to  that 
port,  her  master  being  without  means  to  pay  for  the  repairs,  and  her  owners 
being  without  credit^  and  thereupon  the  libellants  advanced  to  the  master, 
towiffds  the  payment  of  the  expenses  of  the  vessel,  $4,887.70,  on  the  request  of 
the  master,  and  on  his  promise  that  it  should  be  repaid  in  gold,  in  the  United 
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States,  for  which  emu  the  muter  gmn  a  draft  on  his  owners,  payable  ia  gold, 

which  draft  was  oot  taken  in  payment: 
Seld,  That  the  libellaats  had  a  lien  npon  the  Tcssel  for  the  amount  of  the 

adyaoces; 
That,  in  eonlbrmity  with  the  deeisioa  in  Bromtom  t.  Jiode$,  (7  WaOmce,  829,)  a 

deoree  mast  be  entered  in  fiiTor  of  the  libellanta,  against  the  Teasel,  for  $4,887.70, 

in  gold,  with  interest  and  coats. 

Bbnediot,  J.  This  is  an  action  brought  to  enforce 
a  lien  alleged  to  exist  niM>n  the  American  steamer 
<<  Emily  B.  Souder,"  for  the  amount  of  certain  advances 
made  to  that  vessel  by  the  libellants,  Pakenham«  Beatty 
&  Oom  in  the  port  of  Maranham,  Brazil,  into  which  port 
Bhe  pat  in  distress,  in  June,  1865. 

The  amount  and  correctness  of  the  advances  are  not 
seriously  disputed  by  the  claimants. 

The  defence  relied  upon  is,  that  the  advance  was  not 
made  upon  the  credit  of  the  vessel,  but  upon  the  credit 
of  the  owners,  and  that  the  libellimts  acceptod  a  draft 
drawn  by  the  master  upon  liis  owners  as  payment 
therefor. 

The  proofs  fail  to  sustain  this  defence.  On  the  con- 
trary, the  weight  of  the  evidence  is,  that  the  advance 
was  made  upon  the  credit  of  the  vessel,  and  that  the 
draft  was  not  accepted  as  payment.  It  also  appears  in 
evidence,  that  the  vessel  was  a  vessel  foreign  to  the 
port  of  Maranham,  and  that  she  was  compelled  to  put 
into  that  port,  in  distress,  by  reason  of  an  accident  to 
her  screw ;  that  her  master  was  without  means  sufficient 
to  pay  for  the  needed  repairs,  and  the  owners  without 
any  credit  there;  that  the  amount  of  the  necessary 
expenditures  of  the  vessel,  to  enable  her  to  proceed  on 
her  voyage,  was  the  sum  of  $5,966.65,  in  gold,  towards 
defraying  which  the  libellants  advanced,  upon  the  re- 
quest of  the  master,  and  upon  his  agreement  that  it 
should  be  repaid  in  gold,  the  sum  of  $4,387.70,  for  which 
sum  the  master  gave  the  libellants  his  draft  upon  his 
owners,  payable  in  gold ;  but  such  draft  was  not  given 


FEBRUARY,    1869.  161 


The  Steamer  Emily  B.  Soader. 


in  payment  of  the  advances,  nor  received  in  extinguish- 
ment of  the  original  debt,  and  was  never  paid. 

Upon  such  a  state  of  facts,  according  to  the  mari- 
time law,  a  lien  was  created  upon  the  vessel,  in  favor  of 
the  libellants,  which  they  are  entitled  to  enforce  by  this 
action. 

The  remaining  question  is  as  to  the  amount  of  the 
lien,  and  the  kind  of  currency  in  which  it  is  payable. 

As  before  stated,  it  appears  that  the  parties  contracted 
the  debt  in  gold  and  the  draft  was  made  payable  in  gold, 
in  New  York.  The  case  then  appears  to  be  clearly  with- 
in the  principle  of'  the  decision  of  the  Supreme  Gourt  of 
the  United  States,  in  the  late  case  of  Branson  vs.  Bodes, 
(7  WaU.  229.)  That  case  decides  that  there  is  now,  and  has 
always  been,  notwithstanding  the  passage  of  the  currency 
or  legal  tender  Acts,  a  lawful  gold  and  silver  coined  money 
of  the  United  States,  in  use  as  money  and  a  legal  tender, 
and  that  an  express  contract  to  pay  coin  can  only  be 
satisfied  by  the  payment  of  coin.  In  the  case  before  me 
the  advances  were,  by  the  agreement  of  the  parties,  to  be 
repaid  in  gold  in  the  United  States.  The  law  gave  to 
the  libellants  a  lien  upon  the  vessel,  to  secure  this 
advance,  and  according  to  the  decision  of  the  Supreme 
Gourt  that  obligation  can  be  satisfied,  only  by  a  payment 
in  gold.  In  accordance  with  these  views  a  decree  must 
be  entered  in  favor  of  the  libellants  against  the  steamer 
in  question,  for  the  sum  of  $4,387.70  in  gold,  with 
interest. 

The  libellants  are  also  entitled  to  recover  their  costs. 


For  libellants,  C.  Van  Santvoord. 

For  claimants,  Beebej  Donohue  c&  Cooke. 


Bt.  Vol.  in.— 11 
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Southern  gistrict  d  gefa  gofrk, 

MARCH,  1869. 

m  THE  MATTEE  OF  ROBERT  FEINBEEG, 
MARTIN  8TEENBO0K  AKD  GUSTAV  PESSELS, 
BANKRUPTS. 

Witness. — Counsel. — Pabty. 

Where,  on  a  petition  filed  by  an  assignee  in  bankruptcy  against  one  W.,  an  injunction 
had  been  issued  out  of  this  Court  against  him,  restraining  Idm  from  parUng  ¥dth 
any  property  that  had  oome  into  his  possession  from  the  bankrupts  during  the 
four  months  preceding  the  adjudication  of  bankruptcy,  and  thereafter,  on  a 
summons  issued  at  the  instance  of  opposing  creditors  in  the  bankruptcy  pro- 
ceedings, W.  attended  as  a  witness  before  the  Register,  and  was  sworn  and 
claimed  the  right  to  be  attended  by  counsel  on  such  examination,  and  the 
bankrupts  objected  to  his  being  examined  at  all,  on  the  ground  that  W,  had 
l>een  made  a  party  to  the  bankruptcy  proceedings : 

Held,  That  the  objection  taken  by  the  bankrupts  to  the  examination  was  not 
well  taken. 

That,  under  the  decision  in  Fredenber^s  case,  (2  Ben,  H.,  138,)  the  witness  was 
not  entitled  to  be  represented  by  counsel 

Ik  this  case,  a  summons  had  been  issued  by  the 
Eegister  at  the  instance  of  opposing  creditors,  to  Isidor 
Wedeles,  to  attend  and  be  examined  as  a  witness.  The 
witness  attended  and  was  sworn,  when  the  bankrupts' 
counsel  objected  to  his  being  examined,  on  the  ground 
that  he  had  been  made  a  party  to  the  bankruptcy  pro- 
ceedings, by  the  fact  that  the  assignee  in  bankruptcy  had 
filed  a  petition  against  Wedeles  and  others,  seeking  to 
recover  certain  property  from  them,  as  being  property  of 
the  bankrupts,  and  had  obtained  an  injunction  from  this 
Court,  restraining  them  from  transferring  any  property 
received  from  the  bankrupts  within  the  four  months 
preceding  the  adjudication  in  bankruptcy. 
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The  witness  claimed  the  right  to  be  represented  by 
counsel  on  his  examination.  This  was  objected  to  by 
counsel  for  the  creditors. 

The  Begister  decided,  that  the  objection  of  the  bank- 
rupts was  not  well  taken,  and  that,  under  the  decision  in 
Fredenberg's  case  (2  Bm.  22.,  133,)  the  witness  was  not 
entitled  to  be  represented  by  counsel.  On  request, 
the  questions  were  certified  to  the  Court. 

For  creditors,  G.  W.  Wingate. 

For  bankrupts,  P.  /•  Joackimssen. 

For  witness,  S.  Stern. 

Blatghford,  J.  The  Begister  was  correct  in  both  of 
his  decisions. 


MARCH,  1869. 


¥ 


THE  SHIP  NOEWAY. 

LisN. — Building  Contract. — ^Jurisdiction. 

A  Court  of  Admiralty  has  no  jnrisdiction  of  a  stdt  m  rem  against  a  ship,  to  recoTer 
for  work,  labor  and  materials  done  and  Aimished  towards  the  bnilding  of  the 
ship,  even  thongh  the  law  of  the  State  gires  a  lien  npon  the  ship  therefor. 

Blatohfobd,  J.  This  is  a  libel  filed  in  September, 
1857,  by  Anthony  J.  Allaire,  since  deceased,  against  the 
ship  Norway,  to  recover  the  sum  of  $2,608.20,  for 
materials  furnished  and  labor  performed  by  Mr.  Allaire, 
as  a  plumber  and  coppersmith,  between  June  and  Sep- 
tember,  1867,  towards  the  building  of  the  ship.    It  is 
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averred  in  the  libel,  that  the  ship  is  and  was  a  domestic 
vessel,  owned  by  residents  of  the  State  of  New  York ; 
that  such  materials  and  labor  were  necessary  and  proper 
to  the  building  and  constracting  of  the  ship,  and  went 
into  the  ship  and  became  part  of  her,  and  were  famished 
and  done  on  the  credit  of  the  ship ;  and  that  the  amount 
due  for  them  is,  by  the  laws  of  the  State  of  New  York, 
a  lien  on  the  ship.  The  principal  point  urged  in  defence 
is,  that  this  Court  has  no  jurisdiction  of  the  action. 

In  a  suit  brought  by  the  same  libellant  against  the 
ship  Francis  A.  Palmer,  for  materials  furnished  and 
labor  done  by  him,  as  a  plumber  and  coppersmith,  in  and 
.towards  constructing  such  ship,  decided  by  Mr.  Justice 
Nelson,  on  appeal,  in  the  Oircuit  Oourt  ioi  this  District, 
in  May,  1859,  the  ship  being  a  domestic  vessel,  owned  by 
residents  of  New  York,  it  was  held  that  the  District 
Court  had  no  jurisdiction  of  the  suit.  In  his  opinion  in 
that  case,  Mr.  Justice  Nelson,  citing  the  case  of  The 
Peopys  Ferry  Co.  v.  Beers,  (20  Eowwipd,  393,)  decided  by 
the  Supreme  Court  at  the  December  term,  1857,  says : 
''  It  was  there  held,  that  the  Admiralty  jurisdiction  did 
not  extend  to  cases  of  liens  claimed  for  work  done  or 
materials  furnished  in  the  construction  of  ships ;  that 
the  contract  for  building  was  not  a  maritime  contract, 
nor  did  it  involve  rights  and  duties  appertaining  to  com- 
merce and  navigation,  in  the  sense  of  the  law  giving 
jurisdiction  t  the  Admiralty.  This  case  was  decided 
after  full  argument,  and  a  careful  consideration  of  the 
question,  and  we  must  regard  it  as  settling  the  point  of 
jurisdiction  in  the  case  before  us.  For,  if  the  Court  had 
no  jurisdiction  of  the  principal  contract  for  building  the 
vessel,  and  this  on  account  of  its  nature  and  character, 
not  being  a  maritime  contract,  it  had  not  of  the 
collateral  and  incidental  contracts  arising  out  of  the 
construction.  They  must  be  regarded  as  partaking  of  the 
nature  of  the  principal  one,  or,  certainly,  as  of  no  higher 
character  in  this  respect.    It  may  be  said,  however,  that 
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the  statute  of  New  York  gives  a  lien  to  the  material 
man  and  workman  in  this  case,  which  distinguishes  it 
from  the  case  referred  to.  It  is  true,  that  there  was  no 
statute  in  the  State  of  New  Jersey,  where  that  vessel  was 
biiilt,  giving  a  lien  to  the  builder ;  but  that  circumstance 
in  no  way  influenced  the  judgment  of  the  Gourt.  The 
result  would  have  been  the  same  if  a  local  lien  had  been 
given  by  the  State  law.  The  local  lien  attaches  in  no 
case  within  the  Admiralty  law,  as  heretofore  expounded 
by  the  Courts  of  this  country,  except  where  the  contract 
is  maritime  in  its  nature  and  character.  This  was  so 
decided  soon  after  the  Courts  recognized  the  local  liens 
and  enforced  them  in  the  Admiralty.  It  was  so  decided*  * 
in  the  case  of  a  libel  by  the  master  of  a  ship  for  his 
wages.  The  lien  was  denied,  though  given  by  the  local 
law."  The  case  referred  to  is  that  of  The  Steamboat 
OrUam^  v.  PTuBhiSj  (11  Peters^  175.)  This  construction  of 
the  case  of  The  People^ s  Ferry  Co.,  v.  Beers,  and  the 
soundness  of  the  principle  of  the  decision  of  the  Circuit 
Court  for  this  District  in  Allaire  v.  The  Francis  A. 
Palmer  J  were  affirmed  by  the  Supreme  Court,  in  Boach  v. 
Chapman,  (22  Howard,  129,)  decided  at  the  December 
term,  1859.  That  was  a  suit  against  a  vessel  for  the  , 
price  of  machinery  furnished  to  build  her,  and  a  lien  was 
given  therefor  by  the  law  of  the  State  where  she  was 
built.  Mr.  Justice  Grier,  in  delivering  the  opinion  of 
the  Court  says:  *'A  contract  for  building  a  ship,  or 
supplying  engines,  timber  or  other  materials  for  her 
construction,  is  clearly  not  a  maritime  contract.  Any 
former  dicta  or  decisions  which  seemed  to  favor  a  con- 
trary doctrine  were  overruled  by  this  Court,  in  the  case 
of  The  People^s  Ferry  Co.,  v.  Beers,  (20  How.,  400.)"  He 
then  overrules  the  point  that  the  jurisdiction  can  be 
maintained  because  the  State  law  gives  a  lien,  and  cites 
the  case  of  The  Steamboat  Orleans  v.  Phoeibus,  to  show 
that  the  contract  for  which  the  State  law  gives  the  lien 
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must  be  a  maritime  contract,  in  order  to  be  enforceable 
in  the  Admiralty. 

The  libel  in  this  case  most  b&  dismissed,  with  costs* 

John  Van  Tlec\  for  the  libellants. 

B.  D.  Benedict^  for  the  claimants. 


MABCH,  1869. 


IN  THE  MATTER  OP  HENEY  H.  WATTS,  A 

BANKRUPT. 

AUENDMENT  OF  SCHEDULES. — OPPOSITION   TO   DiSCHAROS. 

Where,  on  the  examination  of  the  bankmpt,  a  certain  lease  appeared  to  be  the- 
property  of  the  bankrupt  which  was  not  mentioned  in  the  schedules  attached 
to  the  bankrupts  petition,  and  he  thereupon  applied  for  leave  to  amend  the 
scHedules  in  that  particular : 

Held,  That  the  application  for  leave  to  amend  was  an  ex  parte  one,  which  no  cred- 
itor  had  any  right  to  oppose ; 

That  the  allowance  of  such  an  amendment  could  not  conclude  any  creditor  from 
availing  himself  of  any  ground  of  opposition  to  the  discharge  which  he  would 
have  had  if  the  amendment  had  not  been  allowed. 

In  this  case,  during  the  examination  of  the  bankrupt 
before  the  Begister,  evidence  was  given  of  a  lease,  of 
which  it  appeared  that  he  was  the  owner,  and  which  bad 
not  been  mentioned  in  the  schedules  attached  to  the  bank- 
rupt's petition.  The  bankrupt  thereupon  applied  to  the 
Segister,  on  a  petition  excusing  the  omission,  for  leave  to 
amend  his  schedules,  by  inserting  the  lease  as  a  part  of 
his  assets.  The  creditors  opposed  the  application,  on 
the  ground  that  they  proposed  to  avail  themselves  of 
the  omission,  as  a  ground  of  opposing  the  bankrupt's 
discharge.    The  Begister,  doubting  whether  the  applica- 
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tion  was,  in  fact,  an  er  pwrte  application,  on  which  he 
could  properly  pass,  certified  the  question  to  the  Court. 

Blatchford,  J.  Under  section  26,  and  Oeneral  Or- 
der number  7,  the  Begister  has  power,  under  Oeneral 
Order  number  5,  to  allow  a  petitioning  bankrupt  to 
amei^  his  schedules,  on  complying  with  Oeneral  Order 
nunABr  33.  The  application  is  an  ex  parte  one,  of  which 
no  notice  is  necessary.  No  creditor  has  a  right  to  oppose 
any  such  application,  and,  therefore,  no  issue  of  fact  or 
law,  within  section  4,  can  be  raised  or  contested  in  re- 
gard to  it,  to  be  decided  by  the  Judge.  If  a  Begister 
improperly  refuses  an  application  to  amend,  the  bank- 
rupt can,  under  section  6,  take  the  opinion  of  the  Judge, 
ou  a  certificate  from  the  Begister,  on  the  question. 

In  this  case,  the  allowance  of  the  amendment  cannot 
in  any  manner  prejudice  the  right  of  the  creditors  to 
oppose  the  discharge  of  the  bankrupt  for  his  having 
omitted  the  matter  in  question  from  his  original  sched- 
ules. The  order  of  the  Begister,  allowing  the  amend- 
ment, in  no  manner  concludes  the  creditor  on  the  point, 
as  the  creditor  is  no  party  to  the  proceeding,  so  as  to  be 
estopped  by  the  order  from  availing  himself  of  any 
ground  of  opposition  to  a  discharge  which  he  would 
have  had  in  the  absence  of  the  order.  Still,  if  the  case 
be  a  proper  one  for  allowing  the  amendment  in  question, 
it  is  proper  for  the  Begister  to  allow  it,  in  terms,  with- 
out prejudice  to  the  right  of  the  creditor  to  oppose  the 
.  discharge  upon  the  ground  of  the  omission  of  the  matter 
from  the  original  schedules. 
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Collision   off  Long   Island. — Steamer  and  Schooner. — ]|^tino 
Helm. — Damages  bt  Stranding  after  Collision. 

A  schooner,  heading  about  east  southeast,  on  her  starboard  tack,  with  the  wind  from 
the  south,  on  a  bright  starlight  night,  discoyered  a  steamer's  lights  about  two 
points  on  her  port  bow,  and  kept  her  course  till  a  collision  between  the  vessels 
was  ineyitable,  when  her  helm  was  put  to  port.  The  steamer  discovered  the 
two  colored  lights  of  the  schooner  at  from  one  and  a  half  to  two  miles'  distance  , 
half  a  point  on  her  starboard  bow,  and  her  helm  was  at  once  ported.  The  port 
bow  of  the  steamer  struck  the  port  bow  of  the  schooner,  and  carried  away  all 
the  rigging  on  that  side,  so  that  she  could  not  be  brought  up  into  the  wind,  for 
fear  of  losing  her  masts,  and  she  was  anchored,  and  the  next  morning  went 
ashore  on  Long  Island : 

Held,  That,  as  th#  schooner  did  not  change  her  course  till  the  collision  was  inevi- 
table, she  was  free  from  fault,  and,  no  excuse  having  been  shown  by  the 
steamer  for  not  having  avoided  the  schooner,  the  steamer  must  be  held  liable ; 

That  the  manoauvre  of  the  steamer,  in  porting  her  helm,  was  faulty. .  Under  the 
circumstances,  she  should  have  starboarded ; 

That  the  steamer  was  liable  for  the  damages,  including  those  consequent  upon  the 
stranding  of  the  schooner. 

Blatghfobd,  J.  This  is  a  libel  filed  by  the  owners 
of  the  schooner  Kellie  Bowen,  to  recover  for  the  dam- 
ages caused  to  that  vessel,  and  her  cargo,  by  a  col- 
lision between  her  and  the  steamship  Oella,  which 
occurred  about  midnight,  on  the  3d  of  December^ 
1866,  some  seven  miles  or  more  to  the  southward 
of  Fire  Island  light,  on  the  coast  of  Long  Island.  The 
schooner  was  on  a  voyage  from  Boston,  Massachusetts,  to 
Bichmond,  Virginia,  with  a  cargo  of  ice,  fish,  furniture, 
&c.  She  had  her  proper  lights  set,  and  a  proper  lookout. 
The  wind  was  fresh  from  the  south,  and  she  was  beating 
against  the  wind,  and  was  on  her  starboard  tack,  head- 
ing about  east  southeast,  thus  lying  within  about  six 
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points  of  the  Tvind.  She  discovered  the  lights  of  the 
Cella,  about  two  points  on  her  port  bow,  a  long  distance 
off.  The  Cella  was  on  a  voyage  from  London  to  New 
York.  The  steamer  came  on,  and,  when  she  had  ap- 
proached so  near  to  the  schooner  that,  to  the  view  of 
those  on  board  of  the  schooner,  a  collision  was  inevi- 
table^ the  helm  of  the  schooner  was  put  to  port,  for  the 
purpJbse  of  luffing,  but  it  does  not  appear  that  her  sails 
shook  at  all.  The  port  bow  of  the  steamer  struck  the 
port  bow  of  the  schooner,  about  at  the  cathead,  and  the 
steamer,  raking  aft,  carried  away  all  the  fore  rigging  and 
main  rigging  of  the  schooner  on  her  port  side,  and  did 
other  damage,  and  thus  rendered  her  perfectly  helpless, 
with  great  danger  that  her  masts,  thus  left  without  sup- 
port on  one  side,  would  snap.  The  crew  of  the  schooner 
made  all  proper  effort  to  secure  her  masts,  and  to  put  up 
temporary  rigging.  To  do  this,  it  was  necessary  to  keep 
the  vessel  before  the  wind  till  she  could  anchor  with  safety, 
for  the  wind  kept  increasing  so  much  that  it  was  deemed 
imprudent,  for  the  safety  of  her  masts,  to  bring  her  to 
anchor,  which  would  require,  in  the  operation,  the  bring- 
ing her  head  to  the  sea  and  the  wind.  Efforts  were 
made  to  bring  her  head  to  the  wind,*  but,  having  fallen 
off,  at  the  time  of  the  collision,  she  could  not,  in  her 
shattered  condition,  be  brought  around,  through  the 
trough  of  the  sea,  to  the  wind,  without  danger  of  her 
masts  going  overboard,  and  they  were  heard  to  crack,  in 
the  attempts  that  were  made.  She  drifted  on,  until,  by 
steadying  her  masts,  and  getting  down  her  sails,  she 
was  anchored  and  brought  up.  But  she  struck  adrift, 
as  the  wind  increased,  and  was  brought  up  by  a  second 
anchor.  Then  temporary  rigging  was  set  up,  and,  after 
sunrise  the  next  morning,  an  effort  was  made  to  get  her 
under  way,  but  her  anchors  could  not  be  got  up,  and  she 
dragged  them,  and  struck  the  bottom,  and  was  then 
headed  on  shore,  and  went  on  the  beach,  opposite 
Hempstead. 
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The  answer  admits,  that  the  night  was  a  clear,  bright 
starlight  one,  and  that  the  Oella  saw  the  two  colored  lights 
of  the  schooner  at  from  one  and  a  half  to  two  miles' 
distance.  The  only  defence  set  up  in  the  answer  is  the 
stereotyped  one,  that  the  schooner  changed  her  course. 
There  is  not  a  particle  of  proof  to  sustain  this  defence. 
On  the  contrary,  the  testimony  of  the  witnesses  for  the 
claimants,  as  well  as  of  those  for  the  libellants,  shews 
that  the  schooner  kept  her  course,  as  it  was  her  duty  to 
do,  until  just  at  the  moment  of  the  collision,  when,  to 
ease  the  impending  blow,  she  ported  her  helm.  This 
movement  of  the  schooner,  in  the  moment  of  danger,  is 
not  imputable  aa  a  fault.  The  pilot  of  the  Gella  (for  she 
had  a  Sandy  Hook  pilot  on  board)  says,  that  he  first  saw 
a  light  on  the  schooner  half  a  point  on  the  starboard 
bow  of  the  Gella,  and  judged  it  to  be  a  mile  and  a  half 
or  two  miles  off;  that  he  then  ported  his  wheel,  and 
kept  the  light  in  sight  till  it  got  to  bear  two  or  three 
points  on  his  port  bow;  that  he  had  scarcely  altered 
the  position  of  the  Gella,  before  he  saw  the  two  lights  of 
the  schooner ;  and  that  they  remained  in  view  until  a 
second  before  the  collision,  when  the  green  light  was 
hid,  and  the  red  light  alone  remained  in  view.  This 
testimony  corroborates  the  evidence  of  those  on  board 
of  the  schooner,  that  she  kept  her  course  until  almost 
the  moment  of  collision,  and  then  ported  to  luff,  which 
would  have  thrown  her  green  light  out  of  view.  So, 
also,  the  master  of  the  Gella  says,  that  he  first  saw  the 
lights  of  the  schooner  ten  minutes  before  the  collision, 
when  they  were  half  a  mile  off,  and  at  that  time  saw 
her  green  light  and  her  red  light  from  one  and  a  half  to 
two  points  on  the  port  bow  of  the  Gella,  the  wheel  of 
the  Gella  being  then  hard  a-port ;  that  the  green  light 
of  the  schooner  was  hid  a  moment  before  the  two  vessels 
struck  each  other;  that  up  to  that  time  both  of  the 
lights  of  the  schooner  were  in  sight  from  the  Gella ;  and 
that  he  saw  no  lufQng  on  the  part  of  the  schooner  from 
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the  time  her  lights  were  made  until  the  collision.  It 
appears,  by  the  testimony  of  the  witnesses  from  the 
Cella,  that  the  red  light  alone  of  the  schooner  was  first 
made  on  the  Gella,  a  point  on  the  stfirboard  bow  of  the 
Oella  by  the  compass,  and  that  the  helm  of  the  Gella  was 
at  once  put  hard  a-port,  but  that,  notwithstanding  that, 
the  bearing  of  the  lights  of  the  schooner  kept  closing  in  on 
the  GeAa  all  the  time  till  the  collision,  an  interval  of  nearly 
ten  minutes.  Ferry,  a  seaman  on  the  Oella,  who  assisted 
in  putting  her  wheel  to  port,  and  who  saw  the  two  lights 
of  the  schooner  just  as  the  steamer's  wheel  was  put  to 
port,  says  that  he  kept  his  eyes  on  the  two  lights  of  the 
schooner  up  to  the  time  the  vessels  struck,  and  that  a 
very  short  time,  not  many  seconds,  before  the  contact, 
the  schooner  hid  her  green  light.  The  protest  of  the 
Cella,  made  on  the  6th  of  December,  1866,  and  signed 
and  sworn  to  by  the  master,  the  first  mate,  the  carpen- 
ter and  two  of  the  seamen  of  the  Gella,  and  by  her  pilot, 
states  that  the  schooner  was  steering,  according  to  their 
best  observation,  east  by  south,  or  east  southeast,  and 
that,  from  the  appearance  of  her  lights,  from  the  time 
she  was  first  seen  from  the  Gella,  until  the  collision,  she 
had  not  changed  her  helm. 

There  having  been  no  fault  on  the  part  of  the  schooner, 
and  it  having  been  the  duty  of  the  Gella  to  avoid  her,  it 
follows  that,  as  no  excuse  is  established  by  the  Gella, 
she  must  be  held  liable.  Under  these  circumstances,  it 
is  of  no  consequence  to  account  for  the  collision,  or  to 
speculate  as  to  how  it  could  have  happened.  And  yet, 
on  the  evidence,  it  is  quite  manifest  where  the  particular 
fault  of  the  Gella  was.  She  made  two  colored  lights  on 
her  starboard  bow,  which,  with  the  wind  south,  and  the 
Gella  heading  west  half  north,  clearly  indicated  that  the 
lights  belonged  to  a  sailing  vessel  which  was  sailing  on 
the  wind.  The  Gella  at  once  ported  her  helm.  This 
seems  to  be  the  universal  practice  of  a  steamer,  in  meet- 
ing a  sailing  vessel,  whether  it  be  the  proper  manoeuvre 
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or  not  to  enable  the  steamer  to  fulfil  the  duty,  imposed 
upon  her  by  law,  of  keeping  out  of  the  way  of  the  sailing 
vessel.  In  this  case,  the  manceuvre  was  faulty.  The 
Oella  ought  to  have  starboarded  her  helm,  and  there 
would  have  been  no  collision.  In  the  first  place,  she 
made  no  allowance  for  the  leeway  which  the  schooner 
would  make  in  sailing  on  the  wind,  with  the  wii^d  as  it 
was.  In  the  second  place,  the  testimony  of  the  master 
of  the  Oella  shows,  that,  with  the  wind  fresh  from  the 
south,  as  it  was,  and  the  Cella  down  by  the  head,  as  she 
was,  the  wind  catches  her  st^rn  and  keeps  her  head  t<9the 
wind,  that  is  to  port,  as  she  was  then  heading,  and  tends 
to  counteract  the  usual  effect  of  porting  the  wheel,  and 
that,  if  her  engines  had  been  stopped,  she  would,  even 
with  a  port  helm,  have  come  around  with  her  head  to 
the  wind,  that  is,  to  port.  This  manifestly  shows  that 
her  mistake  was  in  porting,  instead  of  starboarding. 
That,  with  the  leeway  of  the  schooner,  brought  the 
vessels  together.  If  the  Cella  had  starboarded,  her  helm, 
with  the  effect  of  the  wind  on  her  stem,  would  have 
brought  her  head  around  rapidly  to  port,  even  though 
her  machinery  had  not  been  stopped,  and,  with  the  lee- 
way of  the  schooner,  each  vessel  would  have  passed  a 
wide  distance  on  the  starboard  side  of  the  other. 

The  steamer  is  responsible  for  all  the  damages  which 
ensued,  from  the  collision,  to  the  schooner  and  her  cargo, 
including  those  consequent  upon  the  running  in  shore 
and  the  stranding  of  the  schooner.  There  must  be  a 
decree  for  the  libellants,  for  such  damages,  with  the 
costs  of  the  suit,  the  damages  to  be  ascertained  by  a 
reference. 

ScuMer  <&  Ca/rter^  for  the  libellants. 

Beebe^  Bean  <&  Donohue,  for  the  claimants. 
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MARCH,  1869. 

JOSEPH   W.    DYEE   et  (d.   vs.    THE    NATIONAL 
STEAM  NAVIGATION  COMPANY. 

Collision  off  Firk  Island. — Ship  and  Steamer. — Stopping. — 

Lookout. 

Where  a  ship  and  a  steamer  were  both  sunk  by  coming  in  collleion  at  sea,  the 
night  being  dark  but  starlight,  the  wind  being  from  the  north  northwest,  the 
ship  sailing  to  westward  dose  hauled  on  her  starboard  tack,  abont  seven  and  a 
half  knots  an  hour,  and  the  steamer  sailing  ten  to  eleven  knots,  on  a  oomrse 
stated  by  the  officer  of  her  deck  to  be  east  and  by  her  master  to  be  southeast 
three  fourths  east : 

Held,  That  although  evidence  was  given,  on  behalf  of  the  steamer,  estimating  the 
distance  of  the  diip,  when  she  was  first  seen,  at  several  miles,  yet  estimates  of 
time  and  distance  cannot  be  relied  on,  and  are  here  overborne  by  the  sequence  of 
events,  stated  by  the  witnesses,  which  shows  that  when  the  steamer's  helm  was 
first  changed,  it  was  got  hard-a-port  as  soon  as  possible  and  the  engine  at  once 
stopped  and  reversed ; 

That,  Uierefore,  it  must  be  concluded  that  either  the  ship  was  not  seen  by  the  look- 
out as  soon  as  she  ought  to  have  been,  or  if  seen,  failed  to  receive  proper  atten- 
tion firom  the  officer  of  the  deck,  of  which  last  fact  there  was  some  otber  evi- 
dence in  the  case ; 

That  if  the  ship  was  seen  three  or  four  miles  off,  as  claimed,  the  steamer  was  in 
fault  for  not  sooner  stopping  and  backing,  for  the  helm  was  shown  to  have 

.  been  ported  as  soon  as  she  was  seen,  and  yet  the  witnesses  testified  that  porting 
made  no  change  in  the  bearing  of  the  ship.  It  was  her  duty,  unde^  such  cir- 
cumstances, as  soon  as  she  discovered  she  was  not  shaking  off  the  ship's  light 
by  porting,  to  have  checked  her  speed  and  ascertained  which  way  tiie  ship 
was  sailing; 

That  on  the  evidence  the  fsult  charged  against  the  ship  of  not  holding  her  course 
was  not  made  out ; 

That  the  lookout  on  the  ship  having  been  killed  by  the  collision  and  having  been 
proved  to  have  been  on  duty  before  the  collision  and  to  have  reported  the 
lights  of  the  steamer,  no  fault  could  be  charged  upon  the  ship  in  this  regard ; 

That  the  owners  of  the  steamer  were  liable  for  the  damages  occasioned  by  the 
loss  of  the  ship  in  the  collision. 
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Benedict,  J.  This  is  a  cause  of  damage  arising  out  of 
the  following  circumstani^s :  The  ship  Eate  Dyer  owned 
by  the  libellants  was,  on  the  night  of  the  eighth  day  of 
September,  1866,  off  Fire  Island,  bound  from  Oallao  to 
New  York,  fully  laden.  The  night  was  dark,  and  bitter 
cold,  but  starlight,  and  a  ship's  lights  could  be  seen  for 
several  miles.  The  wind  was  blowing  fresh  from  the  north 
north-west,  and  the  ship  was  sailing  to  westward,  close 
hauled  upon  the  starboard  tack  at  a  speed  of  about  seven 
and  a  half  knots,  with  all  the  proper  lights  displayed  and 
in  charge  of  a  pilot. 

The  steamer  Scotland,  owned  by  the  defendants,  and 
bound  from  New  York  to  Liverpool,  was  proceeding  at  a 
apeed  of  ten  to  eleven  knots,  upon  a  course  declared  by 
the  ofQcer  of  the  deck  to  be  due  east,  and  by  the  master 
to  be  southeast  three  fourths  east,  displaying  also  the 
proper  lights.  The  two  vessels  came  in  contact  at  about 
right  angles,  the  steamer  striking  the  starboard  bow  of 
the  ship,  and  having  at  the  time  sufficient  headway  to 
earry  her  over  the  ship  and  for  a  considerable  distance 
to  leeward  before  she  was  stopped. 

The  effect  of  the  collision  was  such  as  to  cause  the 
ship  to  go  to  the  bottom  so  rapidly  that  twelve  of  the 
persons  on  board,  including  the  mate,  were  drowned, 
while  the  steamer  herself  was  so  injured  that  although  at 
once  put  about  she  could  only  reach  the  Outer  Middle, 
when  she  sunk  and  became  also  a  total  loss.  This  action 
is  brought  to  recover  the  damages  caused  by  the  loss  of 
the  Dyer,  her  cargo  and  freight,  amounting  in  all  to 
some  $255,000. 

The  averments  of  the  libel,  bearing  upon  the  points 
in  controversy  upon  the  evidence,  are  that  the  night  was 
fine  and  clear  and  the  ship  close-hauled ;  that  the  mast- 
head light  of  the  steamer  was  seen  about  two  points  over 
the  starboard  bow  of  the  ship  and  distant  two  and  a-half 
to  three  miles ;  that  the  ship  held  steadily  to  her  course, 
and,  as  the  light  approached,  it  grew  broader  and  broader 
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abeam,  but  closer  and  closer  to  the  ship,  and  it  was  ap- 
parent that  the  steamer  was  attempting  to  cross  the 
ship's  bows,  with  her  helm  nearly  or  quite  hard  a-port ; 
that  danger  seeming  imminent,  the  ship's  helm  was  put 
hard  up  and  the  spanker  let  go,  t)ut,  before  the  orders 
could  be  obeyed,  the  steamer  came  into  the  ship  at  full 
speed  striking  her  upon  the  starboard  bow. 

The  answer  admits  that  the  night  was  clear,  and  avers 
that  the  steamer's  lights  could  be  seen  at  a  much  greater 
distance  than  three  miles  ;  that  the  Scotland  was  on  a 
course  about  east,  and,  while  so  heading,  discovered  the 
lights  of  the  ship  about  one  and  a-half  points  off  the 
port  bow  ;  that  in  order  to  give  the  ship  a  wide  berth, 
and  when  the  ship  was  at  least  three  to  four  miles  off, 
the  helm  of  the  steamer  was  ported,  altering  her  course 
to  starboard,  as  she  proceeded ;  that,  thereafter,  the  per- 
sons in  charge  of  the  steamer  discovered  that  the  ship 
was  fallifLg  off  to  the  southward  and  down  on  the  steam- 
ship, and  that  the  only  thing  then  left  for  the  steamer 
was,  to  put  her  helm  hard  a-port  and  stop  and  back,  which 
she  did,  and  at  the  time  of  collision  had  changed  about 
four  points,  being  struck  by  the  ship  on  her  port  bow. 

The  evidence  produced  in  support  of  these  respective 
averments  is  contradictory,  and,  in  some  particulars,  un- 
satisfactory. I  have  given  to  the  difBculties  which  it 
presents  my  best  attention,  and,  after  careful  consider- 
ation, am  of  the  opinion  that  little  doubt  can  be  enter- 
tained as  to  what  should  be  the  proper  decree.  It  will  be 
more  convenient  to  examine  first  the  evidence  introduced 
by  the  steamer  in  regard  to  her  own  movements. 

This  evidence  presents  certain  features,  and  discloses 
certain  attendant  circumstances,  which  at  the  outset 
challenge  attention.  For  it  appears  that  the  starboard 
watch  of  the  steamer  was  on  duty,  but,  up  to  the  time  of 
the  alarm,  the  master  was  below  at  supper — that  the 
second  officer  was  in  charge  of  the  deck,  but  was  not  at 
his  proper  station  upon  the  upper  bridge,  until  after  the 
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ship  was  reported — ^that  two  men  are  stated  to  have  been 
stationed  on  the  lookout  forward,  but  neither  of  them  is 
produced,  and  the  omission  is  unexplained — that  two  men 
were  at  the  wheel,  but  neither  of  them  is  produced  by 
the  claimant  and  they^re  called  by  the  libellants — ^that 
no  witness  called  from  the  steamer  is  able  to  say  which 
of  the  side  lights  of  the  ship  was  presented  to  the  steamer, 
although  it  is  beyond  question  that  these  lights  were 
plainly  to  be.  seen,  and,  according  to  the  theory  of  the 
defence,  the  ship  was  seen  at  a  distance  of  some  miles 
and  watched  till  she  struck. 

These  circumstances  become  significant  when  the 
accounts  of  the  collision  given  by  these  witnesses  are 
examined. 

Turning  then  to  these  accounts,  a  careful  comparison 
of  the  various  statements  of  fact  renders  it  quite  appa- 
rent that  the  attention  of  the  officer  in  charge  of  the 
movements  of  the  steamer  was  not  fastened  upon  the 
ship,  until  she  was  near  enough  to  show  her  sails,  and 
so  close  that,  although  the  helm  of  the  steainer  was  put 
hard-a-port,  and  the  engine  stopped  and  reversed  at 
full  speed,  she  struck  the  ship  before  her  headway  was 
seriously  reduced. 

If  this  be  so,  the  steamer  must  be  held  in  fault.  She 
was  sailing  at  a  rapid  rate,  in  a  locality  requiring  the  ut- 
most watchfulness  on  account  of  the  danger  of  meeting 
vessels.  By  the  exercise  of  a  proper  care,  the  ship  could 
have  been  seen,  and  her  course  determined,  in  abundant 
time  to  have  enabled  the  steamer  to  take,  with  proper 
deliberation,  steps  to  avoid  her,  and  the  failure  to  give 
proper  attention  to  the  approaching,  ship,  in  time  to 
avoid  her,  was  negligence. 

In  coming  to  the  conclusion  that  the  ship  was  not 
seen  by  the  officer  of  the  deck  until  she  was  close  upon 
him,  I  have  not  overlooked  those  portions  of  the  testi- 
mony which  are  relied  on  as  supporting  the  averments 
of  the  answer,  that  the  ship  was  seen  at  a  distance,  and 
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the  steamer's  helm  then  ported.  But  estimates  of  time 
and  of  distance  cannot  be  relied  upon^  and  here  they  are 
overborne  by  the  sequence  of  events  stated  by  these 
witnesses,  which  shows  that  when  the  helm  of  the 
steamer  was  first  changed,  dt  was  got  hard  down  as  soon 
as  x>ossible ;  and  that  this  was  simultaneous  with  the 
stoppage  and  reversalipf  the  engines ;  and  that  all  this 
was  done  as  soon  as  the  second  officer  ascended  the 
bridge.  The  engine  was  reversed  by  Hunt,  the  third 
officer,  who  hastened  from  below  on  hearing  the  order 
to  shift  the  wheel,  and  the  ship  was,  as  he  says,  then 
only  200  yards  distant. 

This  failure  sooner  to  notice  the  ship,  and  take  steps 
to  avoid  her,  may  have  arisen  from  the  absence  of  an 
attentive  lookout,  or  from  a  failure  on  the  part  of  the 
officer  of  the  deck  to  observe  the  reports  of  the  lookout, 
if  any  such  there  were,  and  in  this  connection  the  omis- 
sion to  produce  either  of  the  men  claimed  to  have  been 
upon  the  lockout  is  very  noticeable ;  while  the  statement 
of  one  of  the  crew  of  the  steamer,  who  was  upon  the 
forecastle,  and  is  called  by  the  llbellants,  that  the  first 
report  of  the  ship's  light  from  the  forecastle  received  no 
attention,  tends  to  increase  the  significance  of  the  omis- 
sion. The  statement  of  this  witness  is,  moreover, 
strengthened  by  the  circumstance  that,  although  the 
deposition  containing  the  statement  was  taken  in  Decem- 
ber, 1866,  and  the  witness  then  named  several  others  of 
the  crew  who  were  on  the  forecastle  with  him,  none  of 
those  witnesses  are  called  to  contradict  him. 

But,  assuming  it  to  be  true,  as  claimed  on  the  part  of 
the  steamer,  that  the  ship  was  seen  when  three  or  four 
miles  ofi",  and  that  the  steamer's  helm  was  then  ported, 
she  would  still  be  guilty  of  negligence,  in  not  sooner 
stopping  her  engine. 

The  witnesses  from  the  steamer  declare  that,  from 
the  time  the  ship'ij  light  was  seen,  up  to  the  moment  of 
the  collision,  the  bearing  of  the  ship,  in  reference  to  the 
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steamer,  did  not  change.  According  to  this  theory, 
then,  the  steamer,  at  a  distance  of  three  or  four  miles, 
began  sheering  to  leeward,  and  actually  made  a  leeway 
of  a  mile  before  coming  in  contact  with  the  ship,  during 
all  which  time  it  was  apparent  from  the  bearing  of  the 
ship's  light,  that  the  change  of  course  in  the  steamer 
was  not  changing  the  relative  barings  of  the  vessels. 
Under  such,  circumstances,  it  was  the  duty  of  the 
steamer,  as  soon  as  it  was  noticed  that  she  was  not 
shaking  off  the  light  by  porting  her  helm,  to  have  slack- 
ened her  speed,  and  ascertained  the  direction  in  which 
the  ship  was  sailing,  and  acted  accordingly ;  instead  of 
which,  she  kept  up  her  full  speed  till  the  collision  was 
inevitable.  It  cannot  be  doubted  that,  if  the  steamer, 
at  the  distance  of  a  mile,  even,  had  stopped  her  engine, 
no  collision  would  have  occurred.  Whether,  then,  it  be 
considered  that  the  Scotland  failed  to  pay  proper  atten- 
tion to  the  ship  until  close  upon  her,  or  that,  having 
seen  her  at  the  distance  of  three  or  four  miles,  she  con- 
tinued at  full  speed  until  the  collision  was  inevitable, 
running  in  the  interval  a  mile  to  leeward  of  her  course, 
with  the  ship's  light  all  the  time  bearing  within  a  point 
or  two  of  her  port  bow,  it  must  be  held  that  the  steamer 
was  guilty  of  negligence. 

There  only  remains,  then,  to  consider  whetlier  any 
fault  is  shown  on  the  part  of  the  ship,  which  conduced 
to  the  collision.  The  x)rincipal  fault  charged  upon  her 
is,  that  she  did  not  hold  her  course,  but  kept  away,  fall- 
ing off  to  the  southward,  and  down  upon  the  steamship. 

In  considering  the  evidence  bearing  upon  this  point, 
it  is  to  be  noticed  that  no  witness  produced  on  behalf  of 
the  steamer  testifies  that  he  saw  any  change  whatever 
in  the  ship's  course ;  and,  as  before  remarked,  although 
the  ship  was  displaying  the  proper  colored  lights,  which, 
in  the  language  of  the  sea,  proclaimed  her  course  to  the 
steamer,  if  observed  by  her,  no  witness  on  the  part  of 
the  steamer  is  able  to  say  which  side  light  the  ship  dis- 
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played  to  the  steamer — a  fact,  by  the  way,  entirely  con- 
sistent with  the  conclusion  that  when  the  ship  was  first 
seen  by  the  persons  in  charge  of  the  steamer,  she  was 
too  near,  and  the  danger  too  imminent,  to  warrant  any 
observation  of  her  side  lights,  but  difBcult  to  reconcile 
with  the  statement  that  the  ship  was  watered  for  the 
space  of  three  or  four  miles. 

The  only  evidence  in  the  case,  then,  going  to  show  a 
change  of  course  on  the  part  of  the  ship,  is  the  state- 
ment of  the  claimants'  witnesses,  that  when  they  saw 
the  sails  of  the  ship,  it  was  evident  that  she  was  off  the 
wind,  and  off  from  her  proper  course.  But  when  the 
ship's  sails  were  seen,  she  was  close  at  hand,  and  this 
evidence  is,  therefore,  entirely  consistent  with  the  state- 
ment of  the  pilot,  second  officer  and  wheelsman  of  the 
ship,  that  no  change  in  their  course  was  made  until  the 
steamer  was  seen  to  be  approaching  them  at  full  speed 
and  close  by,  when  the  wheel  was  put  hard  up  and  the 
spanker  sheet  let  run.  As  contradicting  this  evidence 
on  the  part  of  the  libellants,  and  supporting  the  account 
that  the  ship  kept  away  when  at  a  distance  from  the 
steamer,  the  claimants  have  laid  great  stress  upon  the 
evidence  that  the  ship's  light  was  seen  over  the  steamer's 
port  bow  and  that  the  green  light  of  the  steamer  was  not 
seen  on  board  the  ship,  which  it  is  insisted  shows  that 
the  ship  was  to  northward  of  the  steamer  and,  therefore, 
must  have  kept  away  to  the  southward  and  towards  the 
steamer  in  order  to  be  found  in  her  track. — ^But  if  the 
ship  were  to  northward  of  the  steamer  and  if,  as  the 
claimants  insist,  the  steamer  was  continually  bearing  to 
the  south,  inasmuch  as  the  ship  was  running  only  seven 
and  a  half  knots  to  the  steamer's  ten,  it  is  not  easy  to 
see  how  it  would  be  possible  for  the  ship  to  get  in 
advance  of  and  to  southward  of  the  steamer  so  as  to  be 
found  in  her  track — while  on  the  other  hand,  if  the  ship 
was  on  a  course  west  half  south  and  the  steamer  on  the 
course  stated  with  great  particularity  by  her  master  to 
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be  south  of  east,  the  ship  might  be  to  southward  of  the 
steamer  and  yet  be  seen  over  the  steamer's  port  bow, 
while  the  steamer  would  be  seen  over  the  ship's  starboard 
bow.  The  red  light  of  the  steamer  would  thus  be  dis- 
played to  the  ship  and  the  green  light  at  no  time  visible, 
while  the  green  light  of  the  ship  would  be  displayed  to 
the  steamer,  giving  her  notice  that  she  was  crossing  the 
course  of  the  ship. 

I  am  unable,  therefore,  to  say  that  the  evidence  in 
regard  to  the  light  seen  from  the  respective  vessels — 
which  is  by  no  means  free  from  contradictions  —  will 
justify  the  conclusion  that  the  collision  was  caused  by 
the  ship's  falling  away  to  leeward  and  towards  the 
steamer. 

As  bearing  upon  this  point,  stress  has  also  been  laid 
upon  evidence  in  the  cause  showing  that  the  persons  in 
charge  of  the  ship  believed  the  steamer  to  be  a  tug,  and 
it  has  been  insisted  that  this  circumstance  renders  it 
highly  probable  that  the  ship  did  keep  away,  in  order  to 
meet  her— a  course  otherwise  improbable  as  the  ship  was 
situated. 

But  the  movements  of  the  ship  do  not  appear  to  me 
to  indicate  any  intention  on  her  part  to  speak  to  or  be 
taken  in  tow  by  the  supposed  tug,  and  I  am  unable  to 
discover  from  the  evidence,  that  the  supposition  that  the 
steamer  was  a  tug,  had  any  effect  upon  the  course  of  the 
ship. 

My  conclusion,  therefore,  upon  this  branch  of  the 
case,  is  that  the  collision  cannot  be  attributed  to  the 
fault  of  the  ship,  in  not  holding  her  course. 

The  only  remaining  question  necessary  to  notice  is 
that  raised  in  regard  to  the  lookout  on  the  ship.  But  as 
to  this  no  doubt  can  exist  upon  the  evidence.  The  man 
alleged  to  have  been  on  the  lookout  is  proved  to  have 
been  seen  and  spoken  to  just  previous  to  tHe  collision, 
upon  his  station ;  his  reports  of  the  approaching  light 
are  proved,  and  he  was  seen  and  spoken  to  just  before 
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the  ship  went  down,  lying  forward  in  a  dying  condition, 
having  been  crashed,  doubtless,  by  the  spars  which  fell 
forward  when  the  vessels  struck.  Upon  this  point,  there- 
fore, no  fault  can  be  found  against  the  ship. 

I  have  now  noticed  all  the  material  questions  of  fact 
and  of  law  which  have  been  raised  in  this  difScult  case, 
and  in  announcing  a  conclusion  in  favor  of  the  libellants, 
as  I  do,  without  hesitation,  upon  the  whole  case  as  it 
stands,  I  may  add  that  it  is  a  satisfaction  to  me  to  know 
that  the  cause,  as  well  because  of  its  importance,  as  of 
its  diflftculty,  will  without  doubt  be  re-examined  in  the 
appellate  Court,  and  if  I  have  fallen  into  error,  my 
decision  can  there  be  corrected. 

Let  a  decree  be  entered  in  favor  of  the  libellants,  with 
an  order  of  reference  to  ascertain  the  amount  of  the 
damages. 

For  libellants,  E.  C.  Benedict  and  Scudder  cfe  Carter. 

For  respondents,  C  Donahue  and  Jno.  Chetwood. 


Stortj^ern  gistrut  of  fiito  gorh, 

MARCH,  1869. 

THE  SOHOONBE  FOEEST  QUEEN. 

Collision  on  Lake  Erie. — Steamer  and  Schooner. — Lookout.— 
Presumption  of  Fault. — Change  of  Course. 

Where  a  collision  takes  place  between  two  yessels,  neither  of  which  had  a  proper 

lookout,  it  is  most  likely  that  both  vessels  were  in  fault. 
Where  it  is  not  clear  what  particular  fault  or  faults  should  be  deemed  to  be  the 

more  immediate  and  real  cause  of  the  collision,  the  absence  of  a  lookout,  and 
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the  want  of  careAil'attention  to  his  duties  on  the^part  of  the  oflScer  in  charge  of 

each  yessel  may  be  considered  to  be  the  caases  of  the  disaster. 
Inability  of  the  officer  in  charge  of  a  steamer  to  give  instant  orders  to  the  en- 

g^eer,  when  a  collision  is  impending,  is  negligence. 
A  change  of  course  made  by  a  sailing  ^vessel,  in  accordance  with  a  haU  from  an 

approaching  steamer,  cannot  be  considered  as  a  fault  chargeable  to  the  sailing 

vesseL 


This  was  an  action  for  collision,  brought  by  the 
Western  Transportation  Co.  owners  of  the  propeller 
Tonawanda,  against  the  schooner  Forest  Queen.  The 
collision  occurred  on  the  night  of  the  22d  of  October, 
1868,  near  Long  Point  in  Lake  Erie. 

The  propeller  was  about  two  hundred  feet  in  length, 
and  her  speed  was  about  eight  or  nine  miles  an  hour. 
Her  lights  were  good  and  the  night  though  dark  was  not 
foggy.  The  master  of  the  propeller,  who  had  had  the 
watch  on  deck  for  more  than  an  hour,  testified  among 
other  things,  that  the  wind  was  about  north,  blowing 
quite  fresh,  and  that  the  propeller's  course  was  east  by 
south ;  that  he  was  standing  a  little  abaft  the  capstan 
when  he  first  made  the  white  light  of  the  Forest  Queen, 
about  twenty  minutes  before  the  collision,  and  about  a 
point  on  the  port  bow  of  the  propeller ;  that  he  remarked 
to  his  second  mate  that  it  was  Long  Point  light ;  that  his 
second  mate  took  the  glass  and  looked  at  the  light  and 
said,  "  No,  sir,  it  is  a  vessel,  I  can  see  her  green  light ;" 
that  he  (the  master)  then  took  the  glass  and  could  see 
both  her  red  and  green  lights ;  that  the  schooner  stood 
along,  showing  both  lights  five  minutes,  more  or  less ; 
that  she  then  shut  in  her  green  light  and  showed  her  red, 
and  then  bore  about  a  point  off  the  propeller's  bow ;  that 
she  stood  along  in  that  position  ten  or  fifteen  minutes, 
showing  only  her  red  light,  which  seemed  to  open  on  his 
port  bow,  and  that  the  propeller  continued  on  in  her 
course  of  east  by  south  ;  that  the  red  light  opened  on 
his  port  bow  until  it  bore  from  two  to  two  and  a  half 
points  off  that  bow,  when  the  schooner  shut  in  her  red  and 
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showed  her  green  light ;  that  she  might  then  have  been  a 
quarter  of  a  mile  off,  and  that  up  to  that  time  there 'had 
been  no  indication  of  danger ;  that  he  then  spoke  to  his 
second  mate  and  said :  ''  She  has  shown  her  green  light ; 
what  is  the  meaning  of  that  ?  "  and  that  his  reply  was, 
'*  She  has  probably  thrown  off  a  little  and  will  straighten 
up  in  a  moment ;''  that  he  (the  master)  then  took  the  glass 
and  saw  that  the  schooner  was  '^  standing  right  for '' 
the  propeller,  and  that  the  second  mate  at  the  same 
time  started  for  the  pilot  house;  that  he  (the  master) 
ordered  the  wheel  ''right  a-port''  as  soon  a^  he  saw 
the  green  light  through  the  gla^ss,  and  ordered  it  ''  hard 
a-port,''  in  two  seconds  or  but  a  few  seconds  after  he 
saw  the  green  light  without  the  glass  ;  that  the  wheels- 
man answered  his  order,  and  that,  a  minute  or  a  minute 
and  a  half  afterwards,  the  vessels  struck ;  that  he  should 
judge  the  propeller  had  swung  from  two  to  three  points 
before  she  was  struck;  that  the  schooner  struck  the 
propeller  on  her  port  bow,  about  twenty  or  twenty-two 
feet  from  her  stem,  and  at  an  angle  of  about  five  points 
between  the  stems  of  the  two  vessels,  as  near  as  he 
could  judge  ;  that  the  lookout  had  been  on  duty  all  night 
and  had  gone  aft,  about  five  minutes  before  the  collision, 
and  was  then  aft ;  that,  while  he  was  aft,  the  witness  and 
his  second  mate  were  on  the  promenade  deck ;  that  he 
did  not  think  there  was  time,  after  the  red  light  was  shut 
out  and  the  green  light  appeared,  to  stop  and  reverse 
his  engine ;  and  that,  when  the  schooner  was  four  or  five 
lengths  from  the  propeller,  he  sung  out  to  the  schooner 
to  put  his  helm  hard  up  (to  the  starboard.) 

The  testimony  of  the  master  of  the  schooner  (who 
was  also  part  owner)  showed  that  she  was  one  hundred 
feet  in  length  ;  that  the  collision  occurred  about  half  past 
two  o'clock  and  that  he  had  not  left  the  deck  that  night ; 
that  he  made  the  light  of  the  propeller  about  twenty 
minutes  before  the  collision,  and  from  half  a  point  to  a 
point  on  the  schooner's  starboard  bow ;  that  he  then  took 
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it  to  be  a  green  light ;  that  the  schooner's  eonrse  was 
then  west  by  sonth,  but  that  he  immediately  changed 
her  coarse  to  west  south  west,  and  that  she  was  kept 
steady  on  that  coarse  until  just  before  the  collision  ;  that 
immediately  after  giving  the  order  to  change  her  course 
to  west  south  west,  he  observed  that  the  propeller's 
light  was  from  a  point  and  a  half  to  two  points  off  his 
starboard  bow ;  that  the  schooner  went  on  steady  on 
her  course  of  west  south  west,  and  the  propeller's  light 
opened  more  on  his  starboard  bow ;  that  ten  minutes 
before  the  collision  the  man  who  had  been  on  the  look- 
out was  sent  aft,  to  assist  at  the  wheel  and  keep  the 
schooner  steady,  the  wind  being  puffy ;  that  he  (the 
master)  remained  between  the  fore*rigging  and  the  fore- 
mast, and  that  the  greatest  distance  the  light  bore  on 
his  starboard  bow  was  about  four  points ;  that,  when 
that  was  the  bearing  of  the  light,  he  observed  a  change 
in  the  propeller's  course,  and  got  a  dim  sight  of  her  red 
light ;  that  he  had  not  before  seen  either  of  her  colored 
lights  ;  that  after  seeing  the  red  light,  and  at  the  same 
time,  came  the  call  from  the  propeller  to  put  his  wheel 
hard  up,  and  he  sung  out  to  the  men  at  the  wheel,  '^  hard 
up,"  and  got  a  response  irom  both  of  them ;  but  before 
there  was  time  to  get  the  wheel  more  than  half  up,  the 
vessels  struck  at  about  a  right  angle. 

For  libellants,  Qeo.  B.  Hibhard. 

For  claimants,  Albertus  Perry. 

HALii,  J.  Upon  the  pleadings  and  proofs,  it  is  en- 
tirely clear  that  the  collision  was  caused  by  gross  negli- 
gence, or  grosser  unskillfulness ;  but  it  is  not  entirely 
certain  whether  it  was  caused  by  a  fault  or  faults  imput- 
able to  only  one  of  the  vessels,  or  whether  both  vessels 
were  in  fault.  It  is,  however,  certain,  that  neither  of 
the  vessels  had  a  proper  lookout,  at  the  time  when  the 
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services  of  a  competent  and  faithful  lookout  would  have 
been  of  the  most  essential  service  in  preventing  the 
collision ;  and  it  is,  therefore,  most  likely  that  both 
were  in  fault. 

The  absence  of  a  proper  lookout,  and  the  want  of 
careful  attention  to  his  duties,  on  the  part  of  the  ofiScer 
of  the  deck,  of  each  of  the  vessels,  may  sufficiently 
account  for  the  absence  of  any  testimony  showing  what 
particular  fault  or  faults  should  be  deemed  the  more 
immediate  and  real  cause  of  the  collision ;  and  these 
circumstances  may  well  be  considered  as  the  remote,  if 
not  the  proximate,  causes  of  the  disaster. 

The  evidence  in  the  case  is,  in  most  respects,  unreli- 
able and  unsatisfactory;  and  there  is  not  only  much 
conflicting  testimony,  but  it  is  also  quite  difficult,  if  not 
impossible,  to  reconcile  many  of  the  statements  of  the 
witnesses,  on  either  side,  with  some  of  the  admitted 
facts  of  the  case. 

As  examples  of  the  difficulty  just  alluded  to,  it  may 
be  useful  to  refer  to  the  testimony  of  the  master  of  each 
of  the  colliding  vessels,  in  respect  to  their  relative  posi- 
tion, at  the  time  each  observed  the  change  in  the  course 
of  the  other  vessel ; — to  which  change  he  attributes  the 
collision.  It  should,  first,  be  remarked,  that  the  vessels 
were  running  in  nearly  opposite  directions— there  being 
but  a  single  point  between  the  lines  of  their  respective 
courses — and  that  the  speed  of  the  propeller  was  about 
eight  miles,  and  that  of  the  schooner  about  nine  miles, 
an  hour.  The  testimony  of  the  master  of  the  propeller 
tends  to  show  that  the  change  of  the  schooner's  course 
was  made  when  she  was  about  eighty  rods  distant,  and 
frowL  two  to  two  and  a  half  points  off  the  propeller's 
port  bow.  Now,  if  this  is  correct,  the  schooner— fixing 
her  position  at  two  and  one-fourth  points  off  the  pro- 
peller's bow— was  mdte  than  thirty  rods  to  the  north- 
ward of  the  line  of  the  propeller's  course,  and  only  about 
seventy-four  rods  to  the  eastward ;  and  it  is  incredible 
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that  the  schooner  coiild  have  changed  her  course,  as 
stated,  and  have  reached  and  struck  the  propeller,  ex- 
cept by  a  well-directed  and  persistent  effort  to  follow 
the  propeller,  and  produce  a  collision.  On  the  other 
hand,  the  testimony  of  the  master  of  the  schooner  tends 
to  show,  that  the  change  of  course  made  by  the  pro- 
peller, was  made  four  or  five  minutes  before  the  collision, 
and  when  she  was  four  points  off  his  starboard  bow — ^a 
statement  more  incredible  than  that  of  the  master  of 
the  steamer,  as  the  bearing  was  more  off  the  bow,  and 
the  schooner's  speed  exceeded  that  of  the  propeller ; — 
especially,  as  the  propeller's  Wheel  was  ported  at  the 
time  of  the  change,  and  the  testimony  of  the  master 
of  the  schooner  is,  that  the  coiurse  of  his  own  vessel  was 
not  changed,  until  it  was  changed  under  a  hail  from  the 
propeller ;  and  as  the  position  of  the  claimant  is,  that 
it  was  not  changed  until  it  was  apparently  necessary,  to 
lessen  the  chances,  or  diminish  the  force  of  the  collision, 
which,  as  the  event  proved,  it  was  then  too  late  to  avert. 
In  truth,  this  case  is  one  in  which  no  very  satisfactory 
conclusion  in  regard  to  the  material  questions  of  fact, 
controverted  at  the  hearing,  can  be  reached ;  but,  unless 
several  witnesses  have  been  guilty  of  deliberate  perjury, 
it  must  «be  conceded,  (notwithstanding  there  is  testi- 
mony from  other  witnesses  which  would  lead  to  a  differ- 
ent conclusion,)  that  each  vessel  exhibited  her  proper 
signal  lights ;  and,  that  such  lights  might  have  been  seen 
at  a  distance  of  more  than  two,  if  not  more  than  three, 
miles,  on  the  night  of  the  collision.  It  is,  therefore,  clear 
that  the  collision  was  caused  by  negligence  or  fault  in 
the  management  of  these  vessels,  or  of  one  of  them. 

Upon  the  whole  evidence,  it  is  clear,  that  the  pro- 
peller was  in  fault,  because  she  had  no  competent  look- 
out stationed  and  kept  on  duty,  during  the  time  when 
the  services  of  a  lookout  were  ihost  essential,  for  the 
purpose  of  preventing  the  collision  which  occurred.  It 
is  quite  certain  that,  with  a  proper  lookout,  and  a  com- 
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petent  officer  of  the  deck,  in  the  best  position  to  secure 
prompt  action  on  the  part  of  the  engineer  and  wheels- 
man, the  collision  might  have  been  avoided.  The  officer 
of  the  deck  was  at  a  (distance  from  the  point  where  he 
should  have  been,  to  communicate  instant  orders  to  his 
engineer;  and  the  consequence  was,  that  no  orders  to 
stop  the  engine  were  given.  This  should  have  been 
done,  and  the  omission  must  be  considered  as  a  fault 
which  may  have  contributed  to  the  collision. 

It  is  clearly  shown  that  the  schooner  was  in  fault,  in 
not  having  a  competent  lookout  stationed  and  kept  in 
the  faithful  discharge  of  that  duty.  The  failure  to 
observe  the  colored  lights  of  the  propeller  shows  that  no 
sufficient  lookout  was  kept  by  any  one ;  and  the  master, 
knowing  that  the  lookout  had  been  sent  aft,  did  not  use 
ordinary  care  in  the  discharge  of  his  duty  as  officer  of 
the  deck.  The  negligence  thus  diatinctly  proved,  the 
testimony  on  the  part  of  the  libellants,  and  other  circum- 
stances, create  grave  doubts  in  regard  to  the  correctness 
of  the  statements  in  resi>ect  to  the  steady  and  contin- 
ued course  of  the  schooner ;  and  these  doubts  are  much 
increased  by  the  difficulty  of  accounting  for  the  collis- 
ion, upon  the  case  made  by  the  claimants — assuming  a 
change  of  course,  on  the  part  of  the  propeller,  when  her 
light  was  four  points  off  the  starboard  bow  of  the  schooner. 

Besides  the  faults  which  have  been  already  imputed 
to  the  propeller  and  schooner,  it  is  now  quite  certain 
that,  if  the  propeller  had  put  her  helm  hard-a-starboard, 
when  it  was  put  hard-a-port,  there  would  have  been  no 
collision,  if  the  schooner's  course  and  change  of  helm 
were  such  as  appears  from  the  testimony ;  and  if  the 
proi>eller's  comrse  and  change  were  those  stated  by  her 
master,  it  is  also  quite  clear  that  there  would  have  been 
no  collision,  if  the  schooner's  helm  had  been  put  hard-a- 
port,  when  it  was  put  hard-a-starboard,  or  even  if  the 
schooner's  course  had  remained  unchanged.  The  change 
of  course  was,  doubtless,  made  by  both  vessels,  very  near 
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the  same  time,  and  each  must  have  swung  about  three 
and  a  half  or  foor  points— or  one  somewhat  more,  and 
the  other  about  as  much  less,  than  that — in  order  to 
strike  at  the  angle  they  did  actually  strike,  as  estab* 
lished  by  the  pleadings  and  evidence.  Indeed,  the  testi- 
mony of  the  master  of  the  propeller  even  indicates  a 
greater  change  than  that,  or  nine  or  ten  points  of  change, 
to  be  divided  between  the  two  vessels. 

The  change  made  by  the  schooner,  under  the  hail 
made  by  the  master  of  the  propeller,  cannot  be  a  fault 
chargeable  to  the  schooner ;  and  my  experience  ill  col- 
lision trials  has  satisfied  me  that  a  master  who  assumes 
to  take  command  of  an  approaching  vessel,  with  which 
his  own  is  likely  to  come  in  collision,  generally  acts 
unwisely.  The  master  of  a  steam  vessel  is  rarely  called 
upon  to  direct  a  change  of  helm  on  an  approaching 
sailing  vessel,  unless  his  own  negligence  has  previously 
brought  the  two  vessels  into  imminent  danger  of  col- 
lision. 

From  the  best  consideration  I  have  been  able  to  give 
the  case,  it  must  be  considered  one  of  mutual  fault,  and 
the  damage  to  both  vessels  must  be  aggregated,  and 
then  equally  apportioned ;  and  no  costs  will  be  allowed 
to  either  party,  as  against  the  other. 
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Bonding  Propbrtt  seized  as  Smugoled. 

Where  goods  were  seized  as  smuggled,  and  a  libel  was  filed  without  delay  to 
forfeit  them  and  a  claim  was  put  in  by  an  agent  of  the  owner  of  the  goods,  who 
applied  for  an  appraisement  of  the  property  and  its  deliyery  to  him  on  bond : 

HM,  That  the  89th  section  of  the  Act  of  1799,  (1  Stat,  at  Large,  p.  695,)  applies 
only  to  seizures  for  Tiolations  of  that  Act ; 

That  a  deliyery  on  bail  in  this  case  was  a  matter  of  discretion,  and  that,  as  there 
had  been  no  delay  in  the  prosecution  and  the  goods  were  not  perishable,  the 
Application  to  bond  must  be  refused. 

Blatchfobd,  J.  This  is  an  information  in  a  cause 
of  seizure  and  forfeiture  of  certain  goods  for  an  alleged 
Yiolation  of  the  46th  and  68th  sections  of  the  Act  of 
March  2d,  1799,  (1  If.  S.  Stat,  at  La/rge,  661,  677,)  and  of 
the  4th  section  of  the  Act  of  July  18th,  1866,  (14  Id.,  179.) 
On  the  facts  shown  to  the  Oourt,  the  goods  were  smug- 
gled into  the  United  States,  in  the  ship  Australasian,  from 
Liverpool,  by  a  passenger  from  Liverpool,  as  personal 
haggage.  A  claim  has  been  filed  to  the  goods,  by  one 
Josias  Taylor,  as  agent  for  one  George  Pursey,  who  is 
sworn  by  Taylor  to  be  the  owner  of  the  goods  and  to 
reside  in  London.  An  application  is  made  to  the  Court 
by  the  claimant  for  the  delivery  of  the  goods  to  him,  as 
such  agent  for  such  owner,  on  an  appraisement  thereof 
and  the  execution  of  a  bond  therefor,  in  pursuance  of 
the  requirements  of  the  89th  section  of  the  Act  of  March 
2d,  1799. 

I  concur  with  Mr.  Justice  Story,  {The  Brig  Struggle^ 
1  QaUisan,  476,)  in  the  view,  that  the  provision  for  the 
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bonding  of  seized  property,  made  by  the  89th  section  of 
the  Act  of  1799,  applies  only  to  seizures  for  violations  of 
that  Act,  and  that,  even  under  that  section,  a  delivery 
on  bail  is  not  compulsory  on  the  Court,  but  is  a  matter 
of  sound  discretion.  It  is,  therefore,  discretionary  with 
the  Court,  as  regards  both  of  the  statutes  under  which 
this  case  is  prosecuted,  whether  it  will  deliver  the  goods 
on  bail. 

It  appears,  by  the  papers,  that  Pursey,  the  alleged 
owner,  came  as  passenger  in  the  ship,  and  himself  con- 
ducted in  person  the  smuggling  proceedings  on  board  of 
the  vessel,  which  consisted  in  representing  the  property 
as  personal  baggage,  and  in  offering  money  to  the  in- 
spector to  pass  it.  Why  Pursey  does  not  himself  make 
the  claim  and  verify  it  is  not  explained,  nor  does  he 
make  any  affidavit  in  explanation  of  the  facts  sworn  to 
by  the  inspector.  In  view  of  the  provisions  of  the  4tih 
section  of  the  Act  of  1866,  that,  in  all  cases  where  the 
possession  of  goods  brought  into  the  United  States  con- 
trary to  law  shall  be  shown  to  be  in  a  defendant,  or 
where  he  shall  be  shown  to  have  had  possession  thereof, 
such  possession  shall  be  deemed  evidence  sufficient  to 
authorize  conviction,  unless  the  defendant  shall  explain 
the  possession  to  the  satisfaction  of  the  jury,  and  of  the 
fact  that  the  claimant  in  this  case  swears  that  Pursey  is 
the  owner  of  all  the  property,  and  that  it  is  apparent, 
from  the  papers,  that  Pursey  was  in  possession  of  all  of 
the  property  on  board  of  the  vessel,  and  of  the  circum- 
stances of  the  smuggling,  I  cannot  regard  this  as  a 
proper  case  in  which  to  allow  the  property  to  be  delivered 
on  bail.  Mr.  Justice  Story,  in  the  case  before  referred 
to,  says :  '^  I  cannot  say  that  I  approve  of  the  practice 
of  an  indiscriminate  delivery  of  property  seizsed,  on  giving 
bail  for  the  appraised  value.  It  is  attended  with  many 
inconveniences  and  often  leads  to  frauds.  In  the 
Exchequer,  in  England,  no  delivery  is  allowed,  unless  the 
property  be  perishable,  or  the  government  officers  have 
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been  guilty  of  laches  and  delay  in  the  prosecntion." 
Such  a  practice  is  a  sound  one.  The  property  in  this 
case  consists  wholly  of  dry  goods  and  not  at  all  of  perish- 
able articles,  nor  has  there  been  any  delay  in  the  prose- 
cution. The  seizure  was  made  March  6th,  1869,  and  the 
libel  was  filed  March  13th,  1869. 

The  application  is  refused. 

• 

T.    SimanSj    {Assistant   District    Attorney^)  for    the 
United  States. 

M.  V.  B.  WUcoxsan^  for  the  claiiHant. 


APRIL,  ^69. 

IN  THE  MATTBE  OF  MATTHEW  O'FAEEBLL  & 
DANIEL  O'FAEEELL,  BANKRUPTS. 

Death  of  Bankrupt. — Dibgharoe. 

If  A  banJoTipt  dies  during  the  bankniptcy  proceedings,  so  thiit  he  cannot  comply 
with  section  29  of  the  bankruptcy  Act,  a  discharge  cannot  be  granted  to  such 
bankrupt,  notwithstanding  the  provision  of  section  12  of  the  Act,  that,  "  if  the 
debtor  dies  after  the  issuing  of  the  warrant,  the  proceedings  may  be  continued 
and  concluded  in  like  manner  as  if  he  had  lived." 

In  this  case,  after  the  first  meeting  of  creditors,  one 
of  the  bankrupts,  Matthew  O'Farrell,  died.  In  the 
coarse  of  the  subsequent  proceedings,  a  witness  was 
called  on  behalf  of  the  dead  bankrupt,  to  give  certain 
evidence  with  a  view  that  a  discharge  of  such  bankrupt 
might  be  issued.  The  evidence  was  objected  to,  and  the 
Begister  certified  to  the  Court  the  question,  whether,  if 
the  debtor  dies,  after  the  issuing  of  the  warrant  in  bank- 
i^ptcy,  the  proceedings  may  be  continued  and  concluded 


192  SOUTHEBK  DISTRICT  OF  NEW  YORK, 

The  Scbooner  Tnmml 

and  a  discharge  granted,  as  to  him,  in  like  manner  as  if 
he  had  lived. 

Blatohfobd,  J.  Although  the  12th  section  of  the 
Act  declares,  that,  ^4f  the  debtor  dies  after  the  issuing 
of  the  warrant,  the  proceedings  may  be  continued  and 
concluded  in  like  manner  as  if  he  had  lived,"  yet,  in  view 
of  the  fact  that  the  provision  is  found  in  a  section  which 
relates,  exclusively,  to  proceedings  to  appropriate  the 
debtor's  property  to  the  payment  of  his  debts,  and  of  the 
further  fact  that,  if  the  bankrupt  is  dead,  he  cannot  apply, 
under  section  29,  for  a  discharge,  and  cannot  sign  the 
petition,  Form  No.  51,  and  cannot  take  and  subscribe  the 
oath  required  by  section  29, 1  do  not  think  that  the  word 
^'proceedings"  in  section  12,  can  be  held  to  include  a 
discharge,  unless  there  is  a  compliance  with  the  require- 
ments x)f  section  29,  in  r^ard  to  the  application  for  a 
discharge  and  the  oath. 
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Collision  at  Ska. — Schooner  &  Pilot  Boat. — ^Frkb  Wind. — ^Vxsbel 

Ltinq  To. 

Where  a  schooner,  heading  Boath  aotithwest  with  the  wind  northwest,  saw  a 
pilot  boat  about  a  mile  and  a  half  off  and  abont  two  points  on  her  port  bow,  and 
the  pilot  boat,  which  was  lying  to,  under  a  reefed  mainsail  and  a  jib  with  one 
bonnet  out,  and  with  her  helm  lashed  to  starboard,  was  hea<Hng  about  north, 
and  making  about  a  mile  an  hour,  luffing  up  so  as  to  cause  her  sdls  to  shake 
and  then  falling  off,  and  the  schooner  kept  on  without  ehanging  her  course, 
although  this  luffing  up  and  falling  off  of  the  pilot  boat  was  seen  several  times, 
until  the  pilot  boat,  when  about  eighty  yards  off,  took  another  luff  across  the 
bows  of  the  schooner,  which  then,  but  too  late,  starboarded  her  helm : 

B^d,  That»  under  the  12th  Artide  of  the  Act  of  April  29th,  1864  (18  StaL  <U  Larg* 
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p.  60,)  }t  was  the  duty  of  the  schooner  to  keep  oat  of  the  way  of  the  pilot  boat^ 

becanse  the  latter,  thoogh  haTing  the  wind  on  her  port  side,  was  cloae  hauled. 
That  the  schooner  was  in  faolt  in  not  sooner  changing  her  course ; 
That  the  pilot  boat  was  bound,  under  Article  18,  to  keep  her  course,  but  she  kept 

no  course  at  alL    It  was  her  duty,  when  the  schooner  was  seen  approaching,  to 

have  nnlashed  her  helm  and  kept  steady  on  a  course; 
That  the  damages  must  be  apportioned  between  the  two  vessels. 

Blatghfobb,  J.  This  libel  is  filed  by  the  owners  of 
the  pilot  boat  A.  T.  Stewart,  to  recover  the  sum  of 
$4,969.20  for  the  damage  caused  to  that  vessel  by  a  col- 
lision that  occurred  between  her  and  the  schooner  Tran- 
sit, on  the  morning  of  the  22d  of  May,  1866,  about  sun- 
rise, in  the  Atlantic  Ocean,  some  twenty  miles  east  of 
Cape  May  Light  Ship.  The  Transit  was  on  a  voyage 
from  New  York  to  Chesapeake  Bay,  and  was  on  her 
course  down  the  coast,  heading  south  southwest,  the 
wind  being  northwest,  and  two  points  abaft  her  beam 
on  her  starboard  side,  and  blowing  so  much  that,  just 
before  the  collision,  she  had  to  take  in  her  top  sails.  The 
pilot  boat  was  heading  about  north,  with  a  reef  in  her 
mainsail,  her  foresail  furled  and  one  bonnet  out  of  her 
jib,  and  her  helm  lashed  to  the  starboard.  She  was, 
therefore,  closehauled,  within  about  four  points  of  the 
wind  and  with  the  wind  on  her  port  side.  She  had  been 
in  that  condition  all  the  preceding  night,  and  was  making 
headway  at  the  rate  of  not  over  one  knot  an  hour.  It 
appears,  by  the  testimony  of  the  second  mate  of  the  Tran- 
sit, that  he  and  the  master  of  the  Transit  saw  the  pilot 
boat  at  the  distance  of  about  a  mile  and  a  half  off,  about 
two  points  on  tly3  port  bow  of  the  Transit ;  that  he  noticed, 
as  the  two  vessels  approached  each  other,  that  the  pilot 
boat  was  lufiSng  up  and  then  keeping  off,  her  luflBlng  up 
being  to  such  an  extent  as  to  cause  her  sails  to  shake,  and 
her  falling  off  being  to  the  extent  of  two  points,  and  that, 
when  she  fell  off  and  went  ahead,  her  course  would  be 
for  the  port  quarter  of  the  Transit,  and  when  she  luffed 
up  she  would  shoot  across  the  bows  of  the  Transit,  and 
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that  this  luffing  ap  -and  falling  off  by  the  pilot  boat  was 
related  several  times,  and  noticed  from  the  Transit, 
while  the  two  vessels  were  so  approaching  each  other. 
During  all  this  time,  notwithstanding  this  wild  manoeuv- 
ring on  the  part  of  the  pilot  boat,  no  change  was  made 
in  the  course  of  the  Transit.  She  might  easily  have  put 
her  helm  to  starboard  and  gone  under  the  stem  of  the 
pilot  boat,  but  she  persisted  in  trying  to  go  to  the  wind- 
ward of  the  pilot  boat  and  across  her  bows.  Finally,  when 
the  two  vessels  were  about  eighty  yards  apart,  the  pilot 
boat  took  another  luff  sharp  across  the  bows  of  the  Tran- 
sit, and  then,  but  too  late,  the  helm  of  the  Transit  was 
put  to  the  starboard  and  she  tried  to  go  to  the  leeward 
of  the  pilot  boat,  but  failed  to  clear  her,  and  struck  her 
on  her  starboard  bow,  about  eight  feet  from  her  stem, 
breaking  her  foremast  into  three  pieces,  and  causing 
other  damage.  Under  Article  12  of  the  Act  of  April 
29th,  1864^  (13  TI.  S.  Stat,  at  Large,  60,)  it  was  the  duty 
of  the  Transit,  because  she  had  the  wind  free,  although 
she  had  it  on  the  starboard  side,  to  keep  out  of  the  way 
of  the  pilot  boat,  because  the  latter,  although  she  had 
the  wind  on  the  port  side,  was  dose  hauled.  The  Tran- 
sit was  clearly  in  fault  in  not  starboarding  her  helm 
sooner,  in  view  of  the  movements  of  the  pilot  boat,  which 
were  plainly  to  be  seen  and  were  seen  from  the  Transit. 
But  I  think  the  pilot  boat  was  also  in  fault.  It  was  her 
duty,  by  Article  18,  to  keep  her  course,  in  order  to  allow 
the  Transit  to  keep  out  of  the  way.  But  she  kept  no 
course  whatever.  She  was  making  headway  at  the  rat^ 
of  about  a  knot  an  hour,  and,  when  she  |aw  the  Transit 
approaching,  her  helm  should  have  been  unlashed  and 
she  should  have  been  kept  steady  on  a  fixed  course,  and 
not  have  been  suffered  to  luff  and  fall  off.  It  was  reck- 
less in  her  to  keep  her  helm  lashed,  when  she  saw  the 
Transit  thus  approaching,  and  it  was  equally  reckless  in 
the  Transit  to  try  and  cross  the  bows  of  the  pilot  boat, 


APRIL,   1869.  195 


The  Steam  Ferry-Boat  BalUo. 


nnder  the  circumstances.    The  damages,  when  ascer- 
tained, on  a  reference,  must  be  divided.    The  question"* 

of  costs  is  reserved,  till  the  coming  in  of  the  report. 

>.  • 

Beeb€j  Detm  <6  Donohue,  for  the  libellants. 


BeiMAict  dk  BAiedAct^  for  the  claimants. 
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Damages    by     Collision. — ^Exceptions. — Interest     on  Repairs. — 

Demurrage. — Costs. — Apportionment* 

In  estimating  tlie  damages  caused  by  a  collision,  interest  at  six  per  cent,  on  the 
smn  paid  for  the  repairs  of  the  injured  vessel,  is  to  be  added. 

To  recover  demurrage,  the  party  must  show,  by  evideDce,  that  he  sustained  loss 
of  serrioe  of  his  vessel,  and  that  he  sustained  damage  by  such  loss. 

Where,  iu  a  suit  brought  to  recover  damages  for  collision,  the  Court  held  both 
vessels  in  fault,  and  that  the  damages  must  be  apportioned  and  ordered  a 
reference  to  ascertain  the  damages,  and  the  Commissioner  reported  an  amount 
as  **  due  to  the  libellant:" 

HM,  That  the  Commissioner  should  have  reported  that  sum  as  "  the  damages 
sustained  by  the  libellant  by  reason  of  the  collision,"  and  that  the  report 
should  be  amended  accordingly ; 

Where  both  parties  excepted  to  the  Commissioner's  report,  and  the  libellant's 
exceptions  were  all  overruled,  and  the  clumant^s  principal  exception  was 
allowed,  and  it  appeared  that  the  evidence  before  the  Conmiissioner  related 
almost  wholly  to  items  which  were  disallowed : 

Held,  That,  the  costs  of  the  reference  and  of  the  exceptions  should  be  allowed  to 
the  claimant,  but  the  costs  of  the  cause  to  and  including  the  interlocutory 
decree  should  be  allowed  to  the  UbeUant  ; 

That^  if  the  difference  between  the  two  bills  of  costs  was  in  favor  of  the  libellant^ 
it  should  be  added  to  his  recovery,  but,  if  in  favor  of  the  claimant,  it  should 
be  deducted  from  the  recovery,  or,  if  larger  than  the  recovery,  the  latter  should 
be  deducted,  and  the  claimant  have  a  decree  for  the  remainder. 
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Blatohfobd,  J.  This,  a  case  of  collision,  in  which  a 
decree  was  made  to  the  effect  that  the  collision  was 
caused  by  the  negligence  of  both  vessels,  and  that  the 
damages  should  be  equally  apportioned.     A  reference 
was  ordered  to  ascertain  the  damages  and  the  question 
of  costs  was  reserved.     The  Commissioner  reports  as 
due  to  the  libellant  on  account  of  the  matters  mentioned 
in  the  pleadings,  $959.13.    No  reference  to  report  the 
amount  so  due  to  the  libellant  was  made  to  the  Oom- 
missioner.     What   the    Commissioner    ought  to  have 
reported,  and  what,  from  the  evidence,  he  manifestly 
intended  to  report,  was,  that  the  $969.13  was  the  damages 
sustained  by  the  libellant   by  reason  of  the  collision. 
The  l*eport  must  be  amended  so  as  to  conform  to  the  fact 
and  to  the  order  of  reference.    I  shall  treat  it,  however, 
as  being  a  report  that  the  damages  sustained  by  the 
libellant,  by  reason  of  the  collision,  amount  to  $959.13. 
Both  parties  have  excepted  to  the  report.    The  $959.13 
is  made  up  of  three  items :  (1.)  Bepairs  to  the  libellant's 
vessel,  $392.22 ;   (2.)   Ten  days'  demurrage,  at  $45  per 
day,  $450;  (3.)  Interest  on  the  $392.22,  from  December 
26th,  1863,  to  the  date  of  the  report,  at  the  rate  of  six 
ner  cent,  per  annwm.    The  libellant  has  filed  seven  excep- 
tions to  the  report,  claiming :  (1.)  That  the  interest  on 
the  $392.22  should  be  at  the  rate  of  seven  per  cent,  per 
a/nnum;  (2.)  That  the  libellant   ought  to     have   been 
allowed  interest  at  the  rate  of  seven  per  cent,  per  wnwiim 
on  the  $450  demurrage ;  ,(3.)  That  the  libellant  ought  to 
have  been  allowed  $1,000  for  permanent  injury  sustained 
by  his  vessel  by  the  collision ;  (4.)  That  he  ought  to  have 
been  allowed  interest  on  such  permanent  injury.    The 
fifth,  sixth,  and  seventh  exceptions  of  the  libellant  are 
to  the  exclusion  by  the  Commissioner  of  testimony 
offered  by  the  libellant  on  the  reference.    The  claimants 
have  put  in  two  exceptions  to  the  report,  claiming :  (1.) 
That  no  interest  should  have  been  allowed  on  the  amount 
of  the  cost  of  repairs ;  (2.)  That  no  demurrage  should 
have  been  allowed  to  the  libellant. 
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There  is  no  dispute  as  to  the  propriety  of  the  allow- 
ance of  the  $392.22.  Interest  on  that  amount,  it  being 
the  amount  actually  paid  for  repairs  put  on  the  libellant's 
vessel,  as  a  consequence  of  the  collision,  forms  a  proper 
item  in  the  damages  ;  and  the  proper  rate  is  six  per  cent. 
and  not  seven  per  cent.  {The  Ocean  Queenj  6  Blatchf.  C.  C. 
2J.,  493.) 

As  to  the  demurrage,  I  think  the  Commissioner  erred 
in  allowing  it.  Ifo  proper  case  for  its  allowance  is  made 
out  by  the  evidence,  within  the  ruling  in  WiUiamson  v. 
BarreU,  (13  Howard,  101, 110,  111.)  The  libellant  wholly 
fails  to  show,  by  evidence,  that  he  sustained  any  loss  of 
service  of  his  vessel,  during  the  ten  days  while  she  was 
undergoing  repairs,  or  that  he  sustained  any  damage  by 
any  such  loss. 

The  claim  for  an  allowance  for  permanent  injury  was 
properly  rejected  by  the  Commissioner.  The  evidence 
on  the  part  of  the  libellant  on  that  subject  is  altogether 
vague  and  inconclusive,  and  the  weight  of  it  is,  that  the 
vessel  was  in  as  good  condition  after  the  repairs  were 
made  as  she  was  before  the  collision. 

I  see  no  error  on  the  part  of  the  Commissioner  in 
excluding*  evidence. 

All  the  exceptions  on  the  part  of  the  libellant  are 
overruled.  The  first  exception  on  the  part  of  the  claim* 
ants  is  disallowed  and  the  second  is  allowed.  The  report 
of  the  Commissioner  must  stand  as  a  report  made 
December  16th,  1868,  reporting  the  amount,  at  that  date, 
of  the  damages  sustained  by  th6  libellant,  by  reason  of 
the  collision,  at  $509.13.  This  amount,  with  interest  at 
the  rate  of  six  per  cent,  per  annum,  to  the  date  of  the 
decree  to  be  entered,  will  be  apportioned  equally  between 
the  libellant  and  the  claimants'  vessel. 

As  to  costs,  I  give  to  the  libellant  his  costs  in  the  cause, 
to  and  including  the  interlocutory  decree  of  May  2d,  1868, 
and  the  costs  of  entering  the  final  decree.  The  costs  of 
the  reference  under  the  interlocutory  decree,  and  the 
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costs  of  the  exceptions  and  of  the  hearing  thereon,  I 
award  to  the  claimants,  as  the  testimony  before  the 
Commissioner  relates  aknost  wholly  to  the  items  of 
demorrage  and  permanent  injury,  both  of  which  are  dis- 
allowed, and  as  the  libellant's  exceptions  are  all  of  them 
overroled,  and  the  claimants'  principal  exception  is 
allowed.  If  there  is  any  balance  in  favor  of  the  libellant, 
between  the  two  bills  of  costs,  it  wiU  be  added  to  his 
recovery.  If  there  is  any  balance  in  favor  of  the  claim- 
ants, between  the  two  bills  of  costs,  it  will  be  deducted 
from  such  recovery,  if  less  than  such  recovery ;  and,  if 
larger  than  such  recovery,  such  recovery  will  be  de- 
ducted from  it,  and  the  claimants  will  have  a  decree 
for  the  remainder. 

Weeks  a/nd  Foreterj  for  the  libellant. 

Benjamin  D.  SiUimanf  for  the  claimants. 


APRIL,  1869. 
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OTHEES,  BANKEUPTS. 

Debt  to  Wife. 

Where  a  wife  haying  received  money  from  her  father^s  estate,  pnt  it  in  her  hus- 
band's hands,  with  the  verbal  xmderstanding  that  she  was  to  have  it  when  she 
wanted  it,  and  afterwards  drew  all  bat  $700,  and  it  appeared  that  the  husband 
had  at  various  times  given  her  furniture  and  stock,  and  taken  out  policies  of 
life  insurance  for  her  benefit,  and  her  husband  was,  some  seven  years  after  the 
receipt  of  the  money,  declared  a  bankrupt: 

ITeld,  That  the  wife  was  entitled  to  prove  the  $700,  without  interest,  as  a  debt 
against  her  husband's  estate. 

In  this  case,  objections  were  filed  by  creditors  to  a 
claim  of  Mary  B.  Bigelow  against  the  estate  of  her  hus- 
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band,  Edward  Bigelow.  The  Gourt  referred  the  matter 
to  the  Begister  to  take  proof  of  the  facts,  and  report  to 
the  Court,  with  his  opinion. 

The  Begister  reported  that  the  evidence  seemed  to 
establish  the  following  facts : 

1.  Between  July,  1859,  and  the  spring  of  1861,  Mrs. 
Bigelow  came  into  possession,  by  two  several  payments, 
of  about  $1,500  from  her  father's  estate. 

2.  This  money  she  handed  over  to  her  husband  for 
safe  keeping,  with  the  verbal  understanding  that  she 
was  to  have  it  when  she* wanted  it. 

3.  She  subsequently  drew  all  but  $700  of  this  money 
from  her  husband  to  purchase  silver  plate,  leaving  in 
her  husband's  hands  the  sum  of  $700,  which  she  now 
claimed,  together  with  interest  thereon  from  1859. 

4.  Her  deposition  for  proof  of  her  claim  set  out  the 
demand  as  follows :  *'  Is  justly  and  truly  indebted  to  this 
deponent  in  the  sum  of  $1,141.00,  being  the  balance  of 
money  belonging  to  this  deponent,  as  her  separate 
estate,  which  was  left  to  this  deponent  by  her  father, 
David  Boies,  and  which  this  deponent  lent  to  her  hus- 
band, the  said  Edward  Bigelow,  about  1859.  The  prin- 
cipal sum  thus  had  by  the  said  Edward  Bigelow,  as 
aforesaid,  was  $700,  which,  together  with  interest  to  the 
16th  of  November,  1867,  amounts  to  the  said  sum  of 
$1,141.00,"  to  which  was  added  the  formal  part  of  the 
deposition. 

5.  No  note  or  writing  was  made  of  this  transaction, 
nor  did  Mrs.  Bigelow  keep  any  written  account  of  the 
amount  placed  in,  or  drawn  from,  her  husband's  hands. 
She  testified:  ^'I  kept  along  from  year  to  year,  as  I 
expended  money,  a  recollection  as  to  the  balance  remain- 
ing due  to  me." 

6.  In  August,  1863,  she  received  from  her  husband, 
out  of  this  fund,  $20.00. 

7.  It  was  shown  on  the  part  of  the  contesting  creditors, 
by  the  examination  of  Edward  Bigelow  and  his  wife,  that, 
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since  their  marriage^  Mr.  Bigelow  had  given  his  wife  cer- 
tain honsehold  famiture,  also  a  horse,  harness,  carriage, 
and  sleigh,  some  stock  in  a  silver  mine,  which  cost  $100, 
and  also  20}^  shares  of  turnpike  road  stock,  on  which 
$12^  per  share  had  been  paid.  There  were  also  life  in* 
snrance  policies  taken  out  for  the  benefit  of  Mrs.  Bigelow 
and  the  children ;  and  Mrs.  Bigelow  received  $120  as  the 
proceeds  of  hay  raised  uiK>n  Bigelow's  farms,  and  sold 
by  Mrs.  B.  in  the  fall  of  1867,  at  or  about  the  time  of 
the  commencement  of  bankruptcy  proceedings  against 
her  husband. 

The  Begister  reported  it,  as  his  opinion,  **that  Mary 
B.  Bigelow  has  a  just  claim  against  her  husband's  estate 
for  the  sum  of  9700,  and  that  she  should  receive  her 
dividends  thereon  with  the  other  creditors." 

Blatohford,  J.  I  concur  in  the  views  of  the  Begis- 
ter. 


APRIL,  1869. 

IN  THE  MATTEE  OF  SPENOEE  D.  SOHUYLEB. 

A  BANKEUPT. 

Discharge. — Voluntabt  Absionmskt. — Estoppel  of  Creditor. 

Where  creditors  opposed  the  discharge  of  a  baokrapt  on  the  ground  that  he  had 
made  a  yolontary  assignment  of  his  property  for  the  benefit  of  his  creditors, 
contrary  to  the  proyisions  of  the  bankruptcy  Act,  and  it  appeared  that,  after 
the  assignee  had  taken  possession  of  the  property  nnder  the  assignment,  an  in- 
strument in  writing  was  ezecnted  by  certain  of  the  creditors,  among  whom 
were  the  opposing  creditors,  consenting  that  the  assignee  might  transfer  the 
assigned  property  to  one  R.,  and  requesting  said  R.  to  "  accept  such  transfer, 
take  possession  of  sidd  estate,  dispose  of  the  same,  and  distribute  the  nett 
arails  thereof  among  all  the  creditors,  according  to  the  terms  of  said  assign- 
ment,* and  thereupon  the  property  was  transferred  to  R.  by  the  assignee : 
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SM,  That,  on  this  stale  of  facts,  the  opposing  creditors  were  estopped  from  set- 
ting np  the  assignment  in  opposition  to  the  discharge,  and  that  a  ^scharge 
would  be  granted  when  a  certificate  of  conformity  was  famished  by  the  Begis- 
ter. 

In  this  case,  the  discharge  of  the  bankrupt  was 
opposed  on  the  ground  that  he,  on  the  7th  of  Decem- 
ber,, 1867,  made  a  voluntary  assignment  of  all  his  prop- 
erty, for  the  benefit  of  all  his  creditors,  to  Joseph 
Wescott ;  that  he  was  insolvent  at  the  time ;  and  that  he 
made  such  assignment  with  a  view  to  prevent  such 
property  from  coming  to  his  assignee  in  bankruptcy, 
and  from  being  distributed  under  the  bankruptcy  Act, 
and  to  defeat  the  object  of  that  Act,  and  impair, 
hinder,  impede,  and  delay  its  operation  and  eifect, 
and  evade  its  provisions.  The  voluntary  petition  of 
the  bankrupt  was  filed  on  the  17th  of  December,  1867. 
The  opposition  to  the  discharge  was  made  by  Hunt, 
Tillinghast  &  Oo.,  and  by  Mott,  Brothers  &  Co.,  credit- 
ors of  the  bankrupt.  The  voluntary  assignee,  Wescott, 
accepted  the  assignment,  and  entered  on  the  execution 
of  the  trust  under  it,  and  took  possession  of  the  as- 
signed property.  Immediately  on  doing  so,  he  found  it 
would  be  impossible  for  him,  in  view  of  his  other  busi- 
ness employment,  to  attend  to  the  execution  of  the 
trust,  and  thereupon  a  paper  was  prepared,  bearing  date 
December  10th,  1867,  and  was  signed  by  many  of  the 
creditors  of  the  bankrupt,  and  among  others  by  Hunt, 
Tillinghast  &  Co.,  and  Mott,  Brothers  &  Co.,  which  re- 
cited the  fact  of  the  assignment  to  Wescott,  and  that  it 
was  ''  a  general  assignment  of  all  his  property,  in  trust 
for  the  payment  of  all  his  creditors,  without  partiality 
or  preference,"  and  that  Wescott  was  willing  to  surren- 
der the  trust,  and  that  Charles  Baymond  was  familiar 
with  the  affairs  and  business  of  the  bankrupt,  and  then 
proceeded :  "  Therefore  we,  the  undersigned,  creditors 
of  the  said  Schuyler,  hereby  consent,  that  the  said  Wes- 
cott may  transfer  the  estate,  property,  and  effects,  which 
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came  to  him  under  nid  assignment,  and  we  consent  to 
and  Teqnest  of  said  Baymond,  that  he  accept  such 
transfer,  take  possession  of  said  estate,  dispose  of  the 
same,  and  distribute  the  nett  avails  thereof  among  all 
the  creditors  of  said  Schuyler,  according  to  the  terms  of 
said  assignment/'  In  pursuance  of  such  request  and 
consent,  Wescott,  by  an  instrument  in  writing,  dated 
January  2d,  1868,  transferred  to  Raymond  all  the  prop- 
erty which  passed  by  the  assignment  from  the  bankrupt 
to  Wescott,  to  convert  it  into  money,  and  pay  the  debts 
of  the  bankrupt,  in  the  manner  specified  by  the  assign- 
ment from  the  bankrupt  to  Wescott. 

For  the  bankrupt,  D.  W.  C.  Brown. 

For  the  creditors,  C.  S.  Smith. 

BiiATOHFOED,  J.  On  the  above  state  of  facts,  it  is  insist- 
ed on  the  part  of  the  bankrupt,  that  however  obnoxious 
the  assignment  by  the  bankrupt  to  Wescott  may  be  to  the 
provisions  of  the  bankruptcy  Act,  the  creditors  who  take 
these  objections  are  estopped  from  questioning  the 
assignment,  or  urging  the  objections,  bgr  reason  of  the 
fact  that  those  creditors,  while  enjoying  the  free  election 
of  ratifying  or  repudiating  the  assignment,  have  chosen 
to  ratify  it.  I  think  this  point  is  well  taken.  On  the 
general  principles  of  Equity  jurisprudence,  it  is  very  dear 
that  these  objecting  creditors  would  never  be  allowed, 
under  these  circumstances,  to  come  into  a  Oourt  of  Equity, 
and  impeach  the  voluntary  assignment,  either  by  a  direct 
proceeding  to  set  it  aside  or  in  any  other  way.  They 
stand  in  the  same  light  towards  that  assignment  as  if 
they  had  been  parties  to  it  on  its  face.  If  they  them- 
selves had  been  the  voluntary  assignees,  executing  the 
instrument  of  assignment,  as  Wescott  did,  they  would 
not  be  allowed,  as  creditors,  to  attack  it  as  fraudulent 
and  void  as  against  the  bankruptcy  Act.    JSx  turpi  cauM 
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nan  oritur  a4sUo.  Yet  their  position  is  no  diflbrent 
what  it  would  have  been  if  they  hadft)een  assignees  under 
the  assignment  as  well  as  creditors.  They  became  parties 
to  it  by  the  paper  they  signed,  and  the  effect  of  their 
signature  to  that  paper,  followed  by  the  transfer  from 
Wescott  to  Baymond,  was  the  same,  as  regarded  their 
relations  to  the  assignment,  as  if  their  consent  to  the 
original  execution  of  the  assignment  had  been  written 
thereon  simultaneously  with  such  execution.  Omms 
ToUliaMUo  retroPrdhUwr  et  mandato  aequiparatwr.  They 
would  not  have  been  allowed,  after  that,  to  urge  the 
making  of  the  assignment  to  Wescott  as  a  ground  for 
declaring  the  assignor  an  involuntary  bankrupt.  {Lang- 
leg  V.  Perry y  XT.  8.  IHstHct  Courts  Southern  District  of 
OhiOf  1  Bankrupt  BegisteTy  166,  166.) 

There  is  nothing  in  the  fact  that  the  creditors  in 
question  are  opposing  the  discharge  of  the  bankrupt  on 
the  grounds  urged,  which  should  induce  the  Court  to 
refrain  from  applying  the  principle  of  Equity  law  to 
which  I  have  referred.  The  question  of  withholding  a 
discharge  for  any  of  the  reasons  specified  in  section  29, 
when  the  bankrupt  has  taken  the  oath  required  by  that 
section,  and  it  appears  that  he  has  conformed  to  the 
modal  requirements  of  the  Act,  is  one  wherein  the  cred- 
itors are  the  attacking  party.  If  they  enter  no  appear- 
ance and  file  no  specifications,  as  required  by  General 
Order  No.  24,  setting  up,  as  required  by  Form  No.  53, 
some  one  or  more  of  the  causes  specified  in  section  29  of 
the  Act  as  grounds  for  not  granting  a  discharge,  they 
are  regarded  as  not  opposing  the  discharge,  and  as 
assenting  to  it,  and  the  grounds  for  refusing  a  dis- 
charge, specified  in  section  29,  are  regarded  as  not  exist- 
ing in  respect  to  the  particular  bankrupt.  So,  also,  the 
provision  of  section  34,  that  a  creditor,  in  order  to  attack 
a  discharge  after  it  is  granted,  by  showing  that  it  ought 
to  be  avoided  for  some  ground  specified  in  section  29, 
must  show,  in  addition,  that  he  had  no  knowledge,  until 
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after  the  granting  of  the  discharge,  of  the  existence  of 
the  avoiding  act  or  fact,  clearly  expresses  the  view  of  the 
law  to  be,  that  the  creditor  who  has  knowledge,  before 
the  discharge,  of  the  existence  of  an  act  or  fact  which 
wonld  prevent  a  discharge,  may  waive  his  right  to  enforce 
such  act  or  fact,  simply  by  his  silence,  when  he  might 
have  spoken.  If  so,  certainly,  a  fortiori^  he  may  waive 
snch  right  by  affirmative  acquiescence  and  ratification, 
such  as  these  creditors  have  deliberately  manifested  in 
l^is  case.  The  provisions  of  the  1st  and  2d  sections  of 
the  Act  and  its  whole  scope  show  that  the  proceedings 
under  it,  in  the  bankrupt  case  proper,  are  regarded  as 
proceedings  in  Equity,  and  are  to  be  governed  by  the 
rules  and  analogies  of  Equity  jurisprudence.  It  follows, 
that  these  objecting  creditors  are  estopped  from  urging 
these  objections,  and,  as  no  other  objection  is  seriously 
urged  by  them  and  no  other  creditor  opposes,  a  discharge 
will  be  granted,  when  a  certificate  of  conformity  is  fur- 
nished by  the  Begister. 


APRIL,  1869. 


IS  THE  MATTEE  OP  THE  SOLDIEES'  BUSINESS 
MESSENGEE  AND  DISPATCH  COMPANY, 
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Recording  Mortqagx. — Property  in  Diffxrekt  States. 

Where  a  mortgage  of  goods  and  chattels,  made  as  security  for  a  debt,  la  good 
faith  and  for  a  present  consideration,  within  the  14th  section  of  the  bankruptcy 
Act,  and  not  invalid  as  made  in  violation  of  any  law  of  the  State  of  New  York, 
or  of  the  United  States,  was  duly  executed,  covering  property  partly  in  New 
York  and  partly  in  New  Jersey,  and  was  duly  recorded  in  New  York,  but  was 
not  duly  recorded  in  New  Jersey : 

Held,  That,  the  property  in  New  Jersey  must  be  regarded  as  not  embraced  in  it, 
but,  that  that  fact  did  not  afTect  its  validity  as  regarded  the  New  York 
property. 
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This  was  a  qaestion  as  to  the  payment  by  an  assignee 
in  bankruptcy  of  the  amount  of  a  mortgage  upon  certain 
personal  property  of  the  bankrupts.  The  validity  of  the 
mortgage  was  contested  by  the  creditors. 

James  A.  Seanumj  for  the  assignee. 

Strahan  A  Boot,  for  the  mortgagee. 

C.  F.  Hm,  for  the  general  creditors. 

BiiATOHFOBD,  J.  I  think  that  the  mortgage  in  ques- 
tion in  this  case  is,  within  the  14th  section  of  the  bank- 
ruptcy Act,  a  mortgage  of  goods  and  chattels,  made  as 
security  for  a  debt,  in  good  faith  and  for  a  present  con- 
sideration, and  not  invalid,  as  having  been  made  in 
violation  of  any  law  of  the  State  of  New  York  or  of  the 
United  States.    I  do  not  think,  from  the  evidence,  that 
the  mortgagee,  or  the  persons  for  whom  he  acted,  had 
reasonable  cause  to  btlieve  that  the  mortgage  was  made 
with  a  view  or  intent  to  prevent  the  property  of  the 
mortgagors  from  coming  to  their  assignee  in  bankruptcy, 
or  from  being  distributed  under  the  bankruptcy  Act,  or 
to  defeat  the  object  of,  or  in  any  way  impair,  hinder, 
defeat,  impede  or  delay  the  operation  and  effect  of,  such 
Act,  or  to  evade  any  of  the  provisions  of  such  Act,  or 
reasonable  cause  to  believe,  that  a  fraud  on  the  Act  was 
intended.     Nor  does  the  evidence  establish  that  the 
mortgage  was  made  with  any  such  view  or  intent.    The 
making  of  it  was  duly  authorized  by  the  Company  and  it 
was  properly  made.    The  only  difficulty  in  the  case  is, 
that  the  mortgage  was  not  duly  recorded  in  New  Jersey, 
according  to  the  laws  of  that  State,  so  as  to  make  it 
operative,  as  against  the  creditors  of  the  mortgagors,  in 
respect  to  such  of  the  mortgaged  property  as  ^as,  at  the 
time  of  the  delivery  of  the  mortgage,  situated  in  New 
Jersey.    It  was  duly  recorded  in  the  proper  office  in  the 
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city  of  New  York)  so  as  to  make  it  operative,  as  against 
the  creditors  of  the  mortgagors,  in  respect  to  such  of  the 
mortgaged  property  as  was,  at  the  time  of  the  delivery 
of  the  mortgage,  situated  in  the  city  of  New  York.  As 
respects  such  New  Jersey  property,  the  mortgage  must 
be  regarded  as  if  such  property  were  not  embraced  in  it, 
But  that  fact  does  not  affect  its  validity  as  regards  such 
New  York  property. 

The  testimony  and  the  report  of  the  Begister  furnish 
no  means  by  which  to  determine  what  portion  of  the 
property  was,  at  the  time  of  the  delivery  of  the  mort- 
gage, situated  in  New  York  and  what  portion  in  New 
Jersey.  Unless  that  question  can  be  determined  by 
i^eement  of  the  parties,  or  unless  it  be  agreed  that 
the  nett  proceeds  in  the  hands  of  the  assignee  arising 
from  such  New  York  property  are  sufficient  to  pay 
the  amount  due  on  the  mortgage,  namely,  $4,750,  with 
interest,  there  must  be  a  reference  to  the  Begister, 
to  take  testimony  and  report  as  to  when  the  mortgage 
was  delivered  and  as  to  what  portions  of  the  mortgaged 
property  were  severally  in  New  York  and  New  Jersey 
when  the  mortgage  was  delivered,  and  as  to  what  are 
the  nett  proceeds  in  the  hands  of  the  assignee,  resulting 
from  the  sales  of  such  portions  severally.  The  question 
of  costs  is  reserved. 


APRIL,   1869. 

THE    SOHOONEB   J.   F.   FABLAN. 

Salvage  bt  Cobpobatiok. — ^PtiLLiNo  Vebsbl  off  thb  Romxb  Shoal. 

RbABOHABLS   CoMPBNBATIOir. C08T8. 

Where  a  tcbooner  was  ashore  on  the  Romer  Shoal,  and  was  pulled  off  hi  less  than 
two  hours'  time,  by  a  steam-tog  owned  by  a  corporation  uicorporated  for 
wredking  pnrposesy  which  had  heard  of  the  situation  of  the  schooner  and  aent 
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the  tog  down  to  her,  and  which  claimed  $3,000  salyage  for  the  service,  the 
schooner  and  her  cargo  being  worth  $23,000 : 

ffdd.  That  the  libellanta  were  entitled  to  reasonable  compensation  for  the  services 
Tendered; 

That  the  fact  that  the  yeesels  of  the  corporation  were  maintained  for  wrecking 
and  salvage  parpoees,  at  heavy  expense,  and  were  often  nnemployed,  was  inad- 
missible as  a  basis  of  fixing  that  compensation ; 

That  $400  should  be  allowed  to  the  libeUants,  and,  as  it  had  been  offered  to  them 
and  refused,  the  decree  must  be  without  costs. 

The  libellants  in  this  case  were  The  New  York  Sub- 
marine Company,  a  corporation  created  by  the  laws  of 
the  State  of  New  York,  for  the  business  of  assistiog  and 
saving  vessels  wrecked  and  vessels  in  distress.  The 
claim  set  up  in  the  libel  was  for  services  rendered  by  the 
steamer  Bescue,  owned  by  the  libellants,  and  by  persons 
on  board  of  that  vessel,  in  the  employ  of  the  libellants, 
in  towing  the  schooner  J.  F.  Farlan,  by  means  of  a 
hawser,  from  off  the  Bomer  Shoal,  in  the  lower  bay  of 
the  port  of  New  York,  on  the  4th  of  October,  1867.  The 
libel  propounded  the  claim  as  one  of  salvage,  and  de- 
manded the  sum  of  $3,000  for  the  service.  The  only 
service  set  up  in  the  libel  was,  that  the  libellants,  by 
means  of  the  Bescue,  put  a  wrecking  crew  on  board  of 
the  schooner,  and,  at  the  request  of  her  master,  attached 
a  line  to  her  and  hauled  her  off  from  the  shoal,  where 
she  was  aground.  The  circumstances  relied  on  in  the  libel^ 
as  furnishing  ground  for  demanding  so  large  a  compen- 
sation were,  that  the  libellants  maintained  the  Bescue  and 
other  vessels,  and  a  large  quantity  of  wrecking  apparatus 
and  material,  and  a  large  staff  of  skilled  men,  for  the 
purpose  of  rendering  assistance  to  vessels  needing  such 
assistance  ;  that,  if  the  schooner  had  not  been  pulled  off 
when  she  was,  she  would  have  gone  to  pieces  during  the 
following  night;  that  ineffectual  attempts  had  been 
made,  by  two  other  steamers,  to  get  her  off,  before  the 
Bescue  took  hold  of  her ;  that  the  Bescue,  a  valuable 
vessel^  and  the  valuable  property  on  board  of  her,  and 
her  crew,  were  exposed  to  great  hazard  and  peril  in  ren- 
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deriiig  the  service  in  question ;  and  that  the  schooner 
was  of  the  value  of  over  $23,000.  The  answer  set  up, 
that  the  schooner  was  in  no  danger,  and  was  making  no 
water;  that  the  service  did  not  occnpy  over  twenty 
minutes  ;  that  the  libellants  were  not  entitled  to  salvage, 
or  to  anything  more  than  a  reasonable  compensation, 
which  the  claimants  had  offered  to  pay ;  and  that  the 
demand  for  $3,000  was  exorbitant,  unreasonable  and 
unjust. 

For  libellants,  J.  JE.  Parsons. 

For  claimants,  JE»  H.  Owen. 

I 
Blatohfobd,  J.    I  regard  it  as  determined,  by  the 

decision  of  the  Gircuit  Court  for  this  District,  in  the  , 

case  of  The  Morning  Star,  (6  Blatchf^  C.  C.  2?.,  154,) 
that  the  rule  applicable  to  claims  for  services  rendered 
to  vessels  by  incorporated  companies,  such  as  the 
libellants  are,  is  to  award  a  reasonable  and  liberal 
compensation  for  the  use,  in  the  particular  service, 
of  the  apparatus  employed,  and  for  the  skill  with 
which  it  is  handled— in  other  words,  a  reasonable  and 
liberal  compensation  for  the  work  and  labor  and  the 
materials  used — ^but  that  nothing  can  be  awarded  as  a 
salvage  compensation,  on  the  principles  which  govern 
the  Admiralty  in  awarding  compensation  for  admitted 
salvage  services,  it  being  necessary  to  exclude  all  con- 
siderations of  personal  sacrifice  or  gallantry  in  encoun- 
tering peril  in  rendering  the  service,  and  it  being  the 
fact,  that  the  persons  engaged  in  the  service,  and  repre- 
senting the  corporation,  are  employed  to  render  the 
service,  at  fixed  wages,  depending  in  no  manner  on  the 
success  of  the  service,  and  do  not  share  in  the  compen- 
sation, as  such,  received  for  the  service. 

In  this  case,  the  libellants  were  not  employed  to  send 
a  vessel  to  take  off  the  schooner,  but  learning,  through 


APRIL,  1869.  209 


The  Schooner  J.  F.  Parian. 


a  telegraphic  despatch  from  their  agent  at  Sandy  Hook, 
that  the  schooner  was  ashore  on  the  Eomer  Shoal,  they 
sent  down  the  Sescue  to  see  if  assistance  was  needed. 
The  Bescue  reached  the  schooner  between  11  A.  M.  and 
noon.  The  schooner  was  pnlled  off  from  the  shoal  by  a 
quarter  before  1  o'clock  P.  M.  The  whole  service,  there- 
fore, so  far  as  the  schooner  was  concerned,  occupied  less 
than  two  hours  of  time.  It  was  effective,  and  rendered 
with  skill  and  judgment,  but  it  was  not  attended  with 
any  extraordinary  hazard  or  peril. 

The  sum  of  $3,000,  as  a  proper  compensation  for  this 
service,  is  sought  to  be  maintained  by  the  testimony  of 
four  wituesses  for  the  libellants.  One  of  them.  Pierce, 
is  the  master  of  one  of  the  wrecking  schooners  of  the 
libellants.  Another,  Low,  is  a  divers'  attendant,  in  the 
employ  of  the  libellants.  Another,  Samuels,  was  for- 
merly President  of  the  libellants,  and  is  now  President 
of  the  Atlantic  Sub-marine  Gompany,  a  corporation  of  a 
kindred  character  with  the  libellants.  The  fourth. 
Perry,  is  the  general  agent  of  the  libellants.  Pierce  says 
that,  under  the  circumstances,  as  the  schooner  was  situ- 
ated, he  does  not  think  $3,000  is  out  of  the  way  ;  but, 
when  asked  how  he  makes  up  that  sum,  he  says  he  does 
so  because  they  might  have  been  four  or  five  days  getting 
the  schooner  off,  and  that,  if  they  got  her  off  sooner,  so 
much  the  better.  Low.  fixes  the  sum  of  $3,000,  in  view 
of  the  number  of  vessels  and  force  of  men  which  the 
libellants  keep  up.  Samuels  fixes  that  sum,  in  view  of 
the  fact  that  the  vessels  and  men  of  the  libellants  are 
often  unemployed  for  a  time,  that  their  force  of  sixty 
men  have  high  wages  and  constant  pay,  and  that  they 
keep  on  hand  for  their  business  a  large  amount  of  mate- 
rial. Perry  fixes  that  sum  on  the  idea  that  the  libellants 
keep  up  their  stock  and  men,  which  may  have  to  lie  for 
a  month  doing  nothing.  It  is  hardly  necessary  to  say, 
that  the  basis  of  compensation  assumed  by  the  witnesses 
Low,  Samuels  and  Perry,  is  wholly  inadmissible  in  law. 

Bt.  Vol.  JLL—U 


210  SOUTHERN  DISTRICT  OF  5EW  YORK, 

The  Schooner  J.  F.  Farlao. 

It  amonnts  to  this,  that  this  schooner  is  to  pay,  not  for 
the  service  rendered  to  her,  not  for  the  work  and  labor 
and  materials  nsed  in  such  service,  not  for  the  skill  with 
which  the  apparatus  used  in  pulling  her  off  from  the 
shoal  was  employed,  but  for  the  fact  that  other  vessels 
do  not  ground  on  the  Bomer  Shoal,  and,  therefore,  do 
not  require  to  be  hauled  off  from  it  by  the  Ubellants,  and 
that  the  weather  is  not  always  stormy,  and  that  wrecks 
are  an  exception  and  not  a  rule.  The  imiversal  rule  of 
trade  is,  that  the  price  or  value  of  an  article  is  enhanced 
when  the  supply  is  not  equal  to  the  demand.  But  this 
rule  is  sought  to  be  reversed  in  this  case,  and  the  price 
is  sought  to  be  enhanced,  because  the  supply  is  greater 
than  the  demand.  The  proposition  need  only  be  stated 
to  carry  with  it  its  own  refutation.  As  the  basis  on 
which  these  witnesses  for  the  Ubellants  fix  this  sum  of 
$3,000  wholly  fails,  their  evidence  must,  be  wholly  disre- 
garded. So,  too,  the  idea  of  the  witness.  Pierce,  tiiat  the 
schooner  must  pay  the  $3,000,  because  the  Ubellants 
might  have  been  four  or  five  days  in  earning  the  $3,000, 
is  equally  inadmissible. 

It  is  shown  that  the  master  of  the  schooner  offered  to 
the  Ubellants  $400  for  the  service,  and  that  they  refused 
it.  Two  witnesses  for  the  claimants,  who  have  been  in 
the  tow-boating  business,  with  steam-tugs,  for  many 
years,  and  are  famiUar  with  cases  similar  to  the  case  of 
this  schooner,  testify  that  $300  would  be  a  reasonable 
price  for  this  service. 

Under  the  circumstances,  I  award  to  the  UbeUants 
$400,  without  costs.* 


*  The  decree  in  this  case  was  affirmed  by  the  Circuit  Courti  on  appeal,  in 
February,  1871,  on  the  facte,  although  the  principle  of  the  caae  of  the  Morning 
Star  was  oyermled  by  the  Supreme  Courts  in  the  case  of  the  Camanche, 
(8  Wall  484).  R.  D.  B. 
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Kboister's  Fees  as  Absiokee. 

Where  bankrupts  sarrendered  their  property  to  a  Register,  and  thereafter,  by  order 
of  the  bankruptcy  Court,  custodians  were  appointed  and  were  directed  to  sell 
certain  goods  at  retail,  paying  over  the  proceeds  to  the  Register  daily,  which 
was  done  during  twenty-five  days,  in  which  time  $16,000  was  so  received  by 
the  Register: 

Edd,  That,  the  Register  was  entitled  to  be  paid  $6  a  day,  under  section  47  of  the 
bankruptcy  Act,  and  the  percentage  on  the  $16,000  allowed  to  afisigneee  by 
section  28. 

In  this  case,  a  Eegister  in  bankruptcy  applied  to  the 
Goort,  on  pefttion,  stating  that,  the  bankrupts  having  sur- 
rendered all  their  property  to  him,  on  his  application  two 
custodians  were  appointed  to  take  possession  of  and  sell 
certain  goods  at  retail,  paying  over  to  him  all  proceeds  of 
sales  ;  that  the  custodians  had,  during  twenty-five  days, 
paid  over  to  him  $15,000,  which  he  had  deposited,  from 
time  to  time ;  and  that  he  had  drawn  checks  for  the  pay- 
ment of  expenses  and  otherwise  for  the  carrying  on  of 
the  business.  On  this  petition  the  Eegister  applied  to 
the  Court  to  fix  his  compensation. 

Blatghfohd,  J.  I  allow  to  the  Eegister,  in  the  above 
matter,  a  compensation  of  $5  per  day,  for  the  twenty-five 
days,  under  section  47,  for  his  employment  under  the 
special  order,  as  custodian  of  the  surrendered  property, 
as  Eegister.  As  a  further  compensation,  in  respect  of 
the  $15,000  realized  by  him  from  the  sales  of  goods,  I 
aUow  to  him,  for  the  custody  of  that  money,  $250,  that 
sum  being  arrived  at  by  computing,  on  the  $15,000,  the 
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rate  of  percentage  allowed  to.assignees  by  section  28,  on 
mopeys  received  and  paid  ont  by  tbem.  An  order  will 
be  entered  accordingly,  the  whole  sum,  $375|  to  be  pay- 
able out  of  the  assets  of  the  estate. 
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Construction  of  Statutes. — Fifty  Per.  Cent  Clause. 

* 

A  Btatate  will  not  be  constrned  as  being  retroactiTe,  nnleas  the  uitentloa  that  it 
^hall  be  so  appears  on  its  face. 

When  snch  intention  appears,  the  statate  will  be  allowed  to  act  retroactively 
nnlees  some  vested  right  will  be  impaired,  or  some  contract  will  be  violated 
thereby.  # 

The  second  clause  of  the  88d  section  of  the  bankraptcy  Act  provided,  that, "  in  all 
proceedings  in  bankruptcy  commenced  after  one  year  from  the  time  this  Act 
shall  go  into  operation,  no  discharge  shall  be  granted  to  a  debtor  whose  assets 
do  not  pay  fifty  per  eenttan  of  the  claims  against  his  estate,  unless  the  assent  in 
writing  of  a  minority  in  number  and  value  of  his  creditors  who  have  proved  their 
claims  is  filed  in  the  case  at  or  before  the  time  of  implication  for' discharge." 
The  year  expired  on  June  1st,  1868.  On  July  27th,  1868,  an  Act  was  passed 
declaring  that  the  second  clause  of  the  83d  section  above  mentioned  **  shall  not 
apply  to  the  cases  of  proceedings  in  bankruptcy  commenced  prior  to  the  first  day 
of  January,  1869,"  <fea,  <fec.,  (16  Stat,  at  Large,  227 : ) 

Eddf  That,  the  provisions  of  this  latter  Act  extended  to  proceedings  in  bank- 
ruptcy conunenced  between  June  1st,  1868,  and  July  27th,  1868,  as  well  as 
to  proceedings  commenced  on  and  after  July  27th,  1868. 

BiiATOHFORD,  J.  This  is  a  case  of  voluntary  bank- 
ruptcy. The  petition  was  filed  on  the  8th  of  June,  1868. 
The  proceedings  have  progressed  in  due  course  and  the 
petitioner  has  applied  for  a  discharge.  His  assets  have 
not  paid  and  will  not  pay  fifty  per  oentwm  of  the  claims 
against  his  estate,  and  the  assent  in  writing  of  a  majority 
in  number  and  value  of  his  creditors  who  have  proved 
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their  claims  has  not  been  filed.  On  this  state  of  facts, 
the  question  arises,  whether  he  is  entitled  to  a  discharge. 
On  the  8th  of  June,  1868,  when  his  petition  was  Aled, 
the  i)eriod  of  one  year  from  the  time  the  bankruptcy  Act 
went  into  operation  had  expired.  The  expiration  of 
that  period  brought  into  effect  the  provision  of  the 
second  clause  of  the  33d  section  of  the  Act,  which  is  this : 
'*In  all  proceedings  in  bankruptcy  commenced  after  one 
year  from  the  time  this  Act  shall  go  into  operation,  no 
discharge  shall  be  granted  to  a  debtor  whose  assets  do 
not  pay  fifty  'pw  centum  of  the  claims  against  his  estate, 
xmless  the  assent  in  writing  of  a  majority  in  number  and 
value  of  his  creditors  who  have  proved  their  claims  is 
filed  in  the  case  at  or  before  the  time  of  application  for 
discharge."  By  the  50th  section  of  the  Act,  no  proceed- 
ing under  the  Act  could  be  commenced  until  the  1st  day 
of  June,  1867^  The  Act,  therefore,  so  far  as  the  second 
clause  of  the  33d  section  is  concerned,  went  into  opera- 
tion on  the  1st  day  of  June,  1867,  and  that  clause  took 
effect  in  respect  to  all  proceedings  in  bankruptcy  com- 
menced after  the  1st  day  of  June,  1868.  The  filing  of 
the  petition  in  the  present  case,  on  the  8th  of  June,  1868, 
followed  as  it  was  by  an  order  of  adjudication,  was,  under 
section  38,  the  commencement  of  proceedings  in  the  case. 
Therefore,  if  the  second  clause  of  the  33d  section  had 
remained  unaltered,  it  is  manifest  that  no  discharge 
could  be  granted  in  this  case.  But,  by  the  Act  of  July 
27th,  1868,  (15  U.  S.  Stat,  at  La/rge,  227,)  it  is  declared 
that  the  provisions  of  the  second  clause  of  the  33d 
section  of  the  bankruptcy  Act  "  shall  not  apply  to  the 
cases  of  proceedings  in  bankruptcy  commenced  prior  to 
the  first  day  of  January,  eighteen  hundred  and  sixty- 
nine,"  and  that  ''  the  time  during  which  the  operation 
of  the  provisions  of  said  clause  is  postponed  shall  be 
extended  until  said  first  day  of  January,  eighteen  hundred 
and  sixty-nine,"  and  that  said  clause  is  so  amended  as 
to  read  as  follows  :  ''In  all  proceedings  in  bankruptcy 
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commenced  after  the  first  day  of  January,  eighteen 
hundred  and  sixty-nine,  no  discharge  shall  be  granted  to 
a  debtor  whose  assets  shall  not  be  equal  to  fifty  per 
centum  of  the  claims  proved  against  his  estate,  upon 
which  he  shall  be  liable  as  the  principal  debtor,  unless 
the  assent  in  writing  of  a  majority  in  number  and  value 
of  his  creditors  to  whom  he  shall  have  become  liable  as 
principal  debtor,  and  who  shall  have  proved  their  claims, 
be  filed  in  the  case  at  or  before  the  time  of  the  hearing 
of  the  application  for  discharge." 

The  question  which  arises  on  this  legislation  is, 
whether  the  Act  of  July  27th,  1868,  in  saying  that  the 
provisions  of  the  second  clause  of  the  33d  section  of  the 
original  Act  should  not  apply  to  the  cases  of  proceedings 
in  bankruptcy  commenced  prior  to  the  1st  of  January, 
1869,  meant  only  proceedings  which  should  be  commenced 
after  the  27th  of  July,  1868,  and  prior  to  the  1st  of 
January,  1869,  or  meant  proceedings  which  had  been 
commenced  before  the  27th  of  July,  1868,  as  well  as 
proceedings  which  should  be  commenced  on  and  after 
that  day :  and  whether  the  extension  of  the  time  during 
which*  the  operation  of  the  provisions  of  such  second 
clause  was  postponed,  was  an  extension  to  commence 
only  on  the  27th  of  July,  1868,  or  an  extension  to  com- 
mence retroactively  on  the  2d  of  June,  1868 ;  and  whether 
such  second  clause  of  the  33d  section,  in  its  amended 
form,  is  to  be  regarded  as  being  in  force  only  from 
the  27th  of  July,  1868.  In  other  words,  the  question  is, 
whether  the  provisions  of  the  Act  of  July  27th,  1868 
were  wholly  prospective,  or  whether  they  were  also  retro- 
active, so  as  to  prevent  the  coming  into  operation  until 
after  the  1st  of  January,  1869,  of  such  second  clause  of 
the  33d  section. 

The  general  rule  is,  that  a  statute  will  not  be  con- 
strued as  being  retroactive  in  its  operation,  unless 
the  intention  that  it  shall  be  so  retroactive  appears  on 
its  face,  and  that,  when   such  intention  appears,  the 
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statute  will  be  allowed  to  operate  retroactively  unless 
some  vested  right  will  be  impaired  or  some  contract  will 
be  violated.  It  is  the  fair  import  of  the  legislation 
referred  to,  that  Congress  intended  to  give  to  all  debtors 
in  whose  cases  proceedings  in  bankruptcy  had  been  com- 
menced or  should  be  commenced  on  or  before  the  1st  of 
January,  1869,  the  privilege  of  obtaining  a  discharge 
without  any  restriction  as  to  the  per  centage  which  their 
assets  should  pay,  or  as  to  the  procuring  of  the  assent  in 
writing  of  any  of  their  creditors.  The  provisions  for  a 
discharge,  in  the  Act,  are  remedial  and  beneficent,  and 
no  reason  can  be  assigned  why  Gongress  should  remove 
such  restriction  in  the  cases  of  proceedings  commenced 
on  and  after  the  27th  of  July,  1868,  and  not  remove  it  in 
the  cases  of  proceedings  commenced  before  that  day  and 
after  the  1st  of  June,  1868.  Th^e  were  in  this  District 
eighteen  cases  commenced  after  the  1st  of  June,  1868, 
and  before  the  27th  of  July,  1868.  On  a  view  of  all  the 
provisions  of  law,  it  must  be  held,  that  Congress  has 
expressly  manifested  its  intention  to  make  no  discrimin- 
ation against  those  cases.  This  question  has  been  sub- 
mitted to  Mr.  Justice  Nelson  and  he  concurs  in  the  views 
here  expressed.    A  discharge  will,  therefore,  be  granted. 

Betwdid  and  Boardmanj  for  the  bankrupts. 


APBIL,  1869. 

THE    STEAMSHIP   PENNSYLVANIA. 

CoLLisioK   IN   New   York   Harbor. — ^Vessel   in  Tow  and  Steam- 
ship.— Failure  to  Keep  Course. 

Boata  in  tow,  and  ezclnsiyely  under  the  control  of  a  steam-tng,  are,  as  respects 

other  vessels,  to  he  considered  vessels  nnder  steam. 
Where  a  steamhoat,  haylog  fourteen  hoats  in  tow,  was  coming  np  the  Hudson 
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River  on  a  flood  tide,  and  saw  a  steamahip  ahead,  and  abont  2,000  feet  off,  oom- 
\ng  down  the  river,  presenting  the  bluff  of  her  starboard  bow,  and  blew  two 
whistles  as  a  signal  to  her  to  pass  to  her  own  left,  and  received  no  answer,  and 
soon,  seeing  that  the  steamship  had  ported  her  helm,  the  steamboat,  without 
altering  her  own  helm,  stopped,  and  reversed  her  engine,  the  effeet  of  which, 
in  the  flood  tide,  was  to  canse  the  rear  boats  to  spread  oat,  so  that  they  were 
thrown  across  the  course  of  the  steamship,  which  would  otherwise  have  cleared 
them,  but  which  struck  the  rear  boat  on  the  port  side  of  the  tow : 

ffeld,  That  if  the  steamship  was  seen  directly  ahead  of  the  steamboat,  and 
presenting  the  bluff  of  her  starboard  bow,  as  claimed  by  the  steamboat,  the  ves- 
sels would  have  passed  clear,  if  both  had  kept  on,  and  that  Artlde  14  of  the 
Rules  for  avoiding  collisions  was,  therefore,  on  that  theory,  not  applicable  to  the 
case; 

That  if  it  were,  it  was  also  the  duty  of  the  steamboat,  under  Article  18,  to  keep 
her  course,  and,  that,  having  aUowed  her  tow  to  .spread  out  across  the  track 
of  the  steamahip,  she  did  not^  in  the  sense  of  the  statute,  keep  her  course,  and 
was  negligent  in  so  doing ; 

That  the  spreading  out  of  the  tow  by  the  tide,  was  a  necessary  effect  of  her  stop- 
ping, and  was  a  special  circumstance  requiring  a  departure  firom  Article  16,  If 
that  Article  would  otherwise  have  been  applicable ; 

That  under  Article  20,  the  steamboat  was  liable  for  neglecting  the  precaution  of 
keeping  on  without  stopping. 

That  the  steamship,  having  made  the  tow  a  little  on  her  port  bow,  and  having 
ported  her  helm,  and  having  slackened  her  speed,  and  stopped  and  backed  as 
soon  as  she  saw,  by  the  stopping  of  the  steamboat,  and  the  spreading  out  of  her 
tow,  that  there  was  risk  of  collialon,  was  not  in  fault. 

Blatohfobd,  J.  These  are  five  libels  filed  to  recover 
the  damages  caused  by  a  collision,  which  took  place  in 
the  harbor  of  New  York,  in  the  Hudson  river?  ofiF  the 
foot  of  Gourtlandt  street,  in  the  city  of  New  York,  on  the 
morning  of  the  24th  of  October,  1867,  just  before  sunrise, 
between  the  steamship  Pennsylvania,  which  had  left  her 
dock,  in  said  city,  and  was  bound  on  a  voyage  to  sea, 
and  three  boats,  called  **  chunkers,''  loaded  with  coal, 
and  in  tow  of  the  steamer  Princeton.  The  Princeton 
was  on  her  way  up  the  Hudson  river,  having  come  from 
Amboy,  New  Jersey,  with  fourteen  boats  in  tow,  two 
being  on  each  side  of  her,  one  directly  behind  each  of 
those  four,  and  six  more  in  a  third  tier  behind  the  second 
four,  such  six  being  arranged  so  that  three  of  them  were 
on  the  left,  in  the  second  tier  behind  the  two  on  the  port 
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side  of  the  Princeton,  and  three  of  them  were  on  the 
right,  in  the  second  tier  behind  the  two  on  the  starboard 
side  of  the  Princeton,  with  an  interval  between  the  port 
three  and  the  starboard  three.  These  soits  relate  to  the 
port  three,  and  their  cargoes,  which  were  damaged  by 
the  collision.  The  Pennsylvania  struck  the  extreme 
port  boat  of  such  port  three. 

The  case  on  the  part  of  the  libellants  is,  *  that  the 
Princeton  saw  the  Pennsylvania  ahead,  about  2,000  feet 
ofi^  presenting  to  the  Princeton  the  bluff  of  her  star- 
board bow ;  that  the  Princeton,  when  the  Pennsylvania 
was  at  that  distance  off,  blew  two  blasts  of  her  steam 
whistle,  as  a  signal  to  the  Pennsylvania  to  pass  to  her 
own  left,  or  between  the  Princeton  and  the  New  York 
shore ;  that  the  Princeton,  receiving  no  answer  to  her 
whistle,  and  observing,  when  the  Pennsylvania  was 
about  fifteen  hundred  feet  distant,  that  the  Pennsylvania 
had  ported  her  helm,  and  was  coming  straight  towards 
the  Princeton,  so  as  to  involve  ridk  of  collision,  stopped 
and  reversed  her  engine,  and  did  not  alter  her  helm ; 
that  the  checking  of  her  headway  caused  the  port  three 
boats,  in  her  hindmost  tier,  to  spread  out  more  to  port, 
by  means  of  the  tide,  which  was  flood,  while  she  and  her 
tow  were  being  swept  up  the  river  by  such  tide ;  and 
that  the  Pennsylvania  passed  in  safety  to  the  westward 
of  the  two  boats  on  the  port  side  of  the  Princeton,  and 
of  the  boats  in  the  first  tier  behind,  but  struck  the  port 
side  of  the  extreme  port  boat  of  the  hindmost  tier.  The 
libellants  claim,  in  the  first  place,  that  this  case  is  to  be 
governed  by  the  regulations  prescribed  by  Article  14  of 
the  steering  and  sailing  Sules  contained  in  the  Act  of 
April  29th,  1864,  (13  TJ.  S.  Stat,  at  Large,  50  ;)  and  that, 
as  the  two  steamers  were,  when  the  Princeton  first  saw 
the  Pennsylvania,  crossing,  so  as  to  involve  risk  of  col- 
lision, and  as  the  Pennsylvania  then  had  the  Princeton 
on  her  own  starboard  side,  it  was  the  duty  of  the  Penn- 
sylvania to  keep  out  of  the  way  of  the  Princeton  and 
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her  tow.  The  answer  to  this  is,  that  the  two  vessels 
were  not  crossing  so  as  to  involve  risk  of  collision,  be- 
cause it  is  expressly  contended  by  the  Princeton,  and 
the  fact  is  so,  that  if  the  Pennsylvania  was  in  the  posi- 
tion alleged  by  the  Princeton,  directly  ahead  of  the 
Princeton,  and  2,000  feet  oif,  and  presented  the  bluff  of 
her  starboard  bow  to  the  Princeton,  the  two  vessels,  if 
both  of  them  had  kept  on  their  respective  courses,  would 
have  passed  clear  of  each  other.  Besides,  if  it  was  the 
duty  of  the  Pennsylvania,  by  Article  14,  to  keep  out  of 
the  way  of  the  Princeton  and  her  tow,  it  was  also  the 
duty  of  the  Princeton,  by  Article  18,  to  keep  her  course. 
I  am  satisfied  that  this  collision  happened  entirely  from 
the  fault  of  the  Princeton  in  stopping  where  she  did, 
and  suffering  her  boats  to  spread  out  by  the  force  of  the 
tide.  That  was  gross  negligence.  But  for  that,  the 
Pennsylvania  would  have  passed  the  hindmost  tier  in 
safety,  as  she  did  the  rest  of  the  boats.  The  boats  in 
tow  are  to  be  considered  as  boats  under  steam,  because 
towed  by,  and  exclusively  under  the  control  of,  the  tug. 
The  Princeton,  in  suffering  the  tows  to  spread  out,  and 
change  their  course,  and  lie,  as  Biley,  one  of  the  hands 
on  the  Princeton,  and  one  of  the  witnesses  for  the  libel- 
lants,  expresses  it,  right  across  the  track,  did  not,  in  the 
sense  of  the  statute,  keep  her  course.  She  should,  at 
least,  have  refrained  from  this  manoeuvre,  with  a  flood 
tide,  which  she  must  have  known  would  produce  the 
very  effect  it  did.  She  had  no  power,  by  whistling,  to 
compel  the  Pennsylvania  to  pass  to  the  eastward.  Even 
if  she  was  not  obliged,  in  compliance  with  Article  13,  to 
put  her  helm  to  i>ort,  when  she  saw  that  the  Pennsyl- 
vania had  ported,  and  was  meeting  her  end  on,  so  as  to 
involve  risk  of  collision,  yet  she  had  no  right,  in  reliance 
on  Article  16,  under  the  circumstances,  to  stop  and  re- 
verse. By  Article  19,  in  construing  the  Bules,  due  re- 
gard must  be  had  to  special  circumstances  which  exist,  in 
any  particular  case,  rendering  a  departure  from  any  Bules 
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necessary,  in  order  to  avoid  immediate  danger ;  and,  by 
Article  20,  nothing  in  the  Snles  is  to  exonerate  a  ves- 
sel from  the  consequences  of  the  neglect  of  any  precau- 
tion required  by  the  ordinary  practice  of  seamen,  or  by 
the  special  circumstances  of  the  case.  In  this  case,  an 
adherence  to  Bule  16,  by  stopping  and  reversing,  on  the 
part  of  the  Princeton,  was  sure  to  bring  with  it,  in  the 
flood  tide,  immediate  danger,  by  spreading  out  the  tow 
across  the  track  of  the  Pennsylvania,  and  a  departure 
from  that  Bule  was  necessary  to  avoid  such  danger ;  and 
the  collision  was  the  plain  consequence  of  the  neglect 
by  the  Princeton  of  the  precaution,  which  the  special 
circumstances  of  the  case,  and  the  ordinary  practice  of 
every  intelligent  seaman  required,  of  not  stopping  and 
reversing,  when  going  with  the  tide,  and  thus  suffering 
the  boats  in  tow  to  spread  out,  and  get  into  the  way  of 
the  Pennsylvania. 

I  see  no  fault  on  the  part  of  the  Pennsylvania.  She 
slackened  her  speed,  and  stopped,  and  reversed,  as  soon 
as  she  perceived,  by  the  stoppage  of  the  Princeton,  and 
the  spreading  out  of  her  tow,  that  there  was  any  risk  of 
collision  with  any  part  of  the  tow.  She  could  not  have 
apprehended  any  such  negligent  action  on  the  part  of 
the  Princeton.  The  fact  that  she  passed  every  thing  in 
safety,  except  these  three  port  tows,  which  were  in  the 
act  of  being  spread  out  by  the  tide  through  a  stoppage 
by  the  Princeton,  which  could  not  have  been  anticipated, 
shows  that  the  collision  was  wholly  due  to  such  action  of 
the  Princeton.  I  think,  on  the  evidence,  that  the  Penn- 
sylvania made  the  Princeton  a  little  on  the  port  bow  of 
the  Pennsylvania,  and  that,  from  that  moment,  in  ac- 
cordance with  Article  13,  the  Pennsylvania  put  and 
kept  her  helm  to  port  until  the  collision,  and  that  she 
would  have  cleared  the  Princeton  and  the  whole  of  her 
tow,  if  the  Princeton  had  not  negligently  thrown  her 
tow,  in  the  manner  already  stated,  across  the  track  of 
the  Pennsylvania.    When  too  late,  the  Princeton  became 
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aware  of  the  danger  in  which  she  had  involved  her  tow, 
and  started  ahead,  with  a  view  of  dragging  the  boats 
out  of  the  way  of  the  Pennsylvania,  but  there  was  not 
time  to  effect  the  object. 

The  libels  must  be  dismissed,  with  costs* 

James  Bidgway^  Max  Goepp^  Jtdms  BisseU  and  Francis 
C.  BowmaUj  for  the  libellants. 

John  Cheiwood  and  Charles  Danohue^  for  the  claim- 
ants. 


APRIL,  1869. 

POUE  CUTTING  MACHINES,  &o.,   &c.,  AT  206 
AND  208  FULTON  STEEET. 

Informer. — Internal  Keyenttb  Acts. — Government  Officer. 

Where  an  inspector  of  internal  revenne  at  Philadelphia,  appointed  under  the  fifth 
section  of  the  Act  of  June  80th,  1864,  made  researchea  there  as  to  sales  of  tobacco 
made  by  merchants  at  New  York  to  cnstomers  in  Philadelphia,  which  researches 
were  embraced  within  his  duties  as  such  inspector,  and  were  discharged  in 
co-operation  with,  and  under  the  direction  of,  officers  of  the  Internal  Rerenue 
at  New  York:  Held,  That  information  so  obtained  by  him  never  became,  as 
against  the  United  States,  his  private  property,  so  as  to  allow  him  any  discretion 
as  to  withholding  it  from  his  superior  officers,  and  that  he  was  not  entitled  to 
share  as  informer  in  forfeitures  resulting  from  violations  of  the  Internal  Revenue 
Law  which  he  thus  discovered,  and  of  which  he  gave  information. 

Blatghford,  J.  In  this  case,  an  order  of  reference 
was  made  to  a  Commissioner,  in  August,  1868,  to  ascer- 
tain and  report  who  is  the  informer  in  this  case,  entitled 
to  share,  as  such,  in  the  sum  of  $21,558.44,  now  in  the 
registry  of  this  Court  for  distribution.  The  contest  has 
proceeded  before  the  Commissioner  between  one  Mich- 
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ener  and  one  Payne,  and  a  large  mass  of  testimony  has 
been  taken  before  him  on  the  part  of  those  parties 
resi)ectiyelyf  each  of  them  claiming,  as  against  the  other, 
that  he  is  entitled  as  informer.  The  United  States  do 
not  seem,  by  the  minntes  of  testimony  taken  by  the 
Commissioner,  to  have  been  represented  before  him  on 
the  reference,  and  the  witnesses  produced  by  each  claim- 
ant were  cross-examined  only  on  the  part  of  the  other 
claimant,  and  not  on  the  part  of  the  United  States.  It 
was,  therefore,  very  naturally  and  properly  assumed  by 
the  Oommissioner,  that  the  United  States  regarded  the 
one  or  the  other  of  the  claimants,  at  all  events,  as  enti- 
tled to  share,  as  informer,  in  the  funds,  and  that  his 
duty  was  limited  to  the  inquiry,  as  matter  of  fact,  into 
the  question  as  to  who,«within  the  language  of  the  179th 
section  of  the  Act  of  June  SOth,  1864,  (13  XT.  S.  Stat,  at 
La/rge^  305,)  as  amended  by  the  9th  section  of  the  Act  of 
July  13th,  1866,  (14  Id.,  145,)  first  informed  of  the  cause, 
matter  or  thing  whereby  the  forfeiture  in  this  case  was 
incurred.  That  forfeiture  is  one  incurred  under  the 
Internal  Eevenue  Acts  of  the  United  States.  The  Oom- 
missioner has  reported  that  Michener  was  the  sole  in- 
former in  this  case.  Payne  has  filed  five  exceptions  to 
this  report:  (1.)  Because  Michener  is  found  to  be  the 
sole  informer ;  (2.)  Because  Michener  is  found  to  be  an 
informer ;  (3.)  Because  Payne  is  not  found  to  be  the  in- 
former ;  (4.)  Because  Payne  is  not  found  to  be  the  sole 
informer;  (5.)  Because  certain  testimony  offered  by 
Payne  before  the  Commissioner  was  excluded  by  him. 
The  questions  arising  on  these  exceptions  have  been 
argued  before  the  couVt  by  the  counsel  for  Michener  and 
Payne  respectively,  the  United  States  not  being  repre- 
sented. The  counsel  for  Payne,  however,  in  fact  argued 
on  the  part  of  the  United  States,  by  contending,  that, 
independently  of  the  question  of  Payne's  rights  as  in- 
former, Michener  could  not,  in  any  event,  share  as  in- 
former, even  though  he  should  be  found  to  be,  as  matter 


222  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Four  CnUiiig  Machioeff. 

of  fact,  the  person  who,  within  the  179th  section  of  the 
Act  of  1864,  first  informed  of  the  cause,  matter  or  thing 
whereby  the  forfeiture  was  incurred. 

I  have  examined  the  evidence  in  this  case  with  care, 
and  am  of  opinion  that  Payne  was  not  the  person  who, 
within  the  179th  section,  first  informed  of  the  cause, 
matter  or  thing  whereby  the  forfeiture  in  this  case  was 
incurred ;  and  that  Michener  was  the  person,  and  the 
only  person,  who,  as  against  Payne  and  all  other  persons, 
except  the  United  States,  first  informed  of  such  cause, 
matter  or  thing.  I  also  think  that  the  Gommissioner 
properly  excluded  the  evidence  named  in  the  fifth  excep- 
tion. As  respects  Payne,  therefore,  and  the  exceptions 
taken  by  him,  all  of  them  are  disallowed.  But  I  think 
that  Michener,  although  in  fact  the  first  informer,  as 
against  Payne  and  all  other  persons,  is  not  entitled,  as 
informer,  to  any  share  in  the  moneys  to  be  distributed 
in  this  case.  If  I  were  inclined  to  a  different  opinion,  I 
should,  imder  the  circumstances  of  this  case,  give  an 
opportunity  to  the  United  States  to  be  heard  on  the 
question,  through  their  attorney,  but  that  now  becomes 
unnecessary. 

It  appears,  that,  during  the  whole  period  covered  by 
the  acts  of  Michener,  on  which  he  relies  as  constituting 
him  informer,  he  was  a  revenue  inspector  at  Philadel- 
phia, appointed  by  the  Secretary  of  the  Treasury  under 
the  authority  of  the  5th  section  of  the  Act  of  June  30th, 
1864 ;  and  that  it  was  a  part  of  his  official  duty  to  make 
the  investigations  and  do  the  acts  on  which  he  relies. 
The  property  seized  was  forfeited  and  condemned  for 
violations  of  the  Internal  Sevenue  laws,  committed  in 
New  York  by  the  firm  of  Alexander  Ross  &  Co.,  in  the 
manufacture  and  sale  of  tobacco.  The  researches  and 
investigations  made  by  Michener  at  Philadelphia,  which 
place  was  his  post  of  duty,  were  in  reference  to  sales  of 
articles  made  of  tobacco  by  Boss  &  Go.  to  customers  of 
theirs  at  Philadelphia.    Such  duties  were  discharged  by 
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Michener  in  co-operation  with,  and  nnder  the  direction 
of,  officers  of  the  Internal  Bevenue  at  !New  York.  The 
dnties  of  an  inspector,  as  defined  by  the  6th  section  of 
the  Actof  Jnne  30th,  1864,  are,  the  '^proper  enforcement 
of  the  Internal  Bevenue  laws''  and  the  ''detection  of 
frauds."  The  duties  performed  by  Michener  in  this  ease 
were  strictly  duties  of  that  character.  The  same  section 
confers  on  an  inspector  the  power  of  examining  persons, 
books  and  premises,  as  may  be  necessary  in  the  dis- 
charge of  the  duties  of  his  office.  In  the  present  case, 
he  examined  and  investigated  in  Philadelphia,  to  detect 
frauds  committed  by  tobacco  manufacturers  in  !New 
York.  But  that  was  as  much  a  part  of  his  official  duty 
as  if  the  manufacturers  had  carried  on  their  manufactory 
and  committed  the  frauds  in  Philadelphia,  qjM  in  the 
assessment  district  in  and  for  which  Michener  was  ap- 
I)ointed.  In  discharging  duties  of  this  character,  the 
whole  time  and  services  of  Michener  belonged  to  the 
United  States,  for  the  per  diem  compensation  fixed  by 
the  said  5th  section.  All  information  acquired  by  Mich- 
ener in  the  discharge  of  those  duties,  became,  i^so  facto^ 
the  pro{^erty  of  the  United  States.  Such  information 
never  became,  as  against  the  United  States,  the  private 
property  of  Michener,  so  as  to  allow  to  him  any  discre- 
tion as  to  communicating  it  to  or  withholding  it  from 
his  superior  officers.  That  is  the  test.  Information  pos- 
sessed by  a  private  individual,  holding  no  official  relation 
to  the  United  States,  and  bound  by  no  official  duty  to 
disclose  such  information  to  his  superiors,  may  be  with- 
held or  disclosed  by  him,  as  he  elects.  If  he  is  the  first 
to  disclose  it,  he  may  become  an  informer  under  the  law. 
But  a  person  whose  duty  it  is  to  disclose  information, 
and  who  violates  such  duty  if  he  does  not  disclose  it, 
cannot  be  an  informer.  The  information  is,  in  judgment 
of  law,  disclosed  to  the  United  States,  by  being  pos- 
sessed by  him  as  an  officer  of  the  United  States  charged 
with  the  duty  of  procuring  the  information,  the  moment 
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he  obtains  the  information*  Undoubtedly,  Oongress 
may,  if  they  choose,  award  to  an  ofQcer,  nnder  such  cir- 
cumstances, a  share,  as  informer,  in  the  proceeds  of  for- 
feitures ;  and  if  the  language  of  the  179th  section  of  the 
Act  of  1864  were  such  as  to  require  or  admit,  in  its 
proper  construction,  the  including  of  Michener  in  its 
description  of  informers,  I  should  so  hold.  But  the  lan- 
guage of  that  section  is,  that  the  informer's  share  is  to 
be  to  the  use  of  the  person  who  shall  first  inform  of  the 
cause,  matter  or  thing  whereby  the  fine,  penalty  or  for- 
feiture has  been  incurred.  Who  is  to  be  first  informed  1 
The  statute  is  silent.  But  it  must  necessarily  mean,  that 
the  person  to  be  first  informed  is  a  person  whose  duty  it 
is,  on  behalf  of  the  United  States,  to  receive  the  infor- 
mation and  impart  it  to  his  superior  officers.  That  was, 
in  this  case,  the  duty  of  Michener.  But  it  was  equally 
his  duty  to  procure  and  impart  the  information ;  and  he 
cannot  be  treated  as  an  informer,  for  having  ascertained 
the  facts  tn  question  and  imparted  them  to  himself* 
Nor  can  he  be  treated  as  an  informer  because  he  im- 
parted them  to  another  or  a  superior  officer ;  because,  if, 
in  this  case,  any  other  person  besides  Michener  himself 
be  regarded  as  the  proper  person  to  be  first  informed,  so 
as  to  give  to  the  communicator  of  the  information  the 
position  of  informer  under  the  statute,  we  cannot  stop 
short  of  the  highest  officer,  the  Secretary  of  the  Treas- 
ury or  the  President,  as  the  only  proper  recipient  of  the 
information,  and  the  person  who  first  informed  such 
highest  officer  would  be  entitled  as  informer.  Under  the 
91st  section  of  the  Act  of  March  2d,  1799,  (1 17;  S.  Stat 
at  La/rge,  697,)  the  informer  is  required  to  be  a  person 
who  gives  to  a  collector  information  in  pursuance  of 
which  a  fine,  penalty  or  forfeiture  is  recovered,  and  may 
be  any  person  other  than  the  naval  officer  or  surveyor 
of  the  District.  Under  that  section,  it  was  very  properly 
held,  by  Judge  Ware,  in  the  District  Court  for  Maine, 
{Hooper  v.  51  CusTcs  of  Bra/ndifj  Daviea^  JB.,  370,)  that  an 
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inspector  of  the  customs  could  be  an  informer.  But, 
under  that  Act,  the  information  was  required  to  be  given 
to  the  collector.  If  that  language  had  not  been  used  in 
that  Act,  it  would  have  been  difficult  for  the  Court  to 
say,  as  it  did,  that  Congress  had  offered  to  the  inspect  - 
ors  an  additional  compensation  beyond  their  regular 
stipend,  and  that  they  came  within  the  words  of  the  Act. 
Under  the  179th  section  of  the  Act  of  1864,  the  words 
"first  inform,"  in  order  to  warrant  the  treating  of  Mich- 
ener  as  an  informer,  in  this  case,  must  be  read  as  if  they 
were  written  "first  learn,"  or  "first  ascertain."  But 
that  is  not  the  language.  The  import  of  the  words  "  first 
inform  "  is,  that  the  information  is  to  be  imparted  by  one 
person  to  another  and  a  different  person  ;  that  the  latter 
person  is  to  be  one  whose  official  duty  it  is  to  act  on 
such  information  by  imparting  it  to  his  superior  officers, 
or  otherwise ;  that  he  cannot  obtain  such  information  in 
the  course  of  the  discharge  of  his  official  duty,  and  im- 
part it  to  himself,  so  as  to  make  himself  an  informer 
under  the  law ;  and  that  the  person  who  is  to  impart  the 
information,  so  as  to  be  informer,  must  be  a  person  who 
has  imposed  upon  him  no  official  duty  to  impart  the  in- 
formation. There  is  no  principle  which  would  put  Mich- 
ener  in  the  position  of  informer,  in  this  case,  for  what 
he  did,  which  would  not  also  require  the  Court  to  regard 
Mr.  Harvey,  the  inspector  in  JNTew  York,  who  received 
the  information  from  Michener,  as  an  informer  in  tbe 
case,  because  he  was  the  first  to  iuform  Collector  Bailey, 
who  seized  the  property ;  and  it  would  be  difficult  to  say 
that  Mr.  Harvey  and  Michener  would  not,  each  of  them, 
be  entitled  to  the  same  share  as  the  other.  These  views 
are  substantially  those  held  by  Judge  Lowell,  in  the  Dis- 
trict Court  for  Massachusetts,  in  the  case  of  United  States 
V.  100  Barrels  Distilled  Spirits^  (8  Internal  Revenue  Becord^ 
20.) 

There  must,  therefore,  be  a  distribution  of  the  money 
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in  Court  in  this  case,  without  any  reference  to  the  claims 
of  either  Payne  or  Michener,  as  informer. 

JL.  J.  Vanderpoel^  for  Payne. 

-B.  K.  Phelps^  for  Michener. 


APRIL,  1869. 
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LiKN  ON  Bankrupt's  Propbbtt. — Collisiok. 

Where  the  marshal  had  taken  possession,  under  an  order  of  the  bankruptcy  Court, 
of  the  property  of  a  bankrupt,  including  a  steamship,  and,  after  the  assignee  in 
bankruptcy  was  appointed,  deliyered  oyer  the  keys  of  the  yessel  to  the  assignee, 
and  remained  in  charge  of  her  on  behalf  of  the  assignee,  and  thereafter  a  libel 
was  filed  against  the  yessel,  to  recoyer  damages  for  a  collision  which  occurred 
before  the  adjudication  In  bankruptcy,  on  which  libel  process  was  issued  to  the 
marshal : 

Held,  That  the  libellants  must  be  enjoined  from  attempting  to  hold  the  yessel,  or 
interfering  with  her  in  the  hands  of  the  assignee. 

That,  if  the  libellants  had  a  prior  lien  on  the  yessel,  it  must  be  enforced  by  being 
submitted  to  the  arbitrament  of  the  bankruptcy  Court. 

Blatchford,  J.  In  this  case,  th#  bankrupts  were 
declared  such  on  the  23d  of  January,  1869.  An  assignee 
was  chosen  on  the  20th  of  February,  1869,  The  mar- 
shal of  this  District,  under  an  order  made  by  this  Court, 
on  the  16th  of  January,  1869,  under  the  40th  section  of 
the  bankruptcy  Act,  took  possession  provisionally,  on 
or  about  that  day,  of  all  the  property  of  the  bankrupts, 
including  the  steamship  Emily  B.  Souder.  On  or 
immediately  after  the  20th  of  February,  1869,  the  deputy 
marshal  who  was  in  charge  of  that  vessel  gave  up  the 
keys  of  it,  by  direction  of  the  marshal,  to  the  assignee, 
and  thereafter  remained  in  charge  of  the  vessel  on 
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behalf  of  the  assigoee.  On  the  3d  of  March,  1869, 
Joseph  West  and  Thomas  Nettleton  filed  a  libel  in  rem 
in  this  Goort,  in  Admiralty,  against  the  said  vessel, 
claiming  $1,405.28  damages  for  a  collision  which  occnrred 
between  her  and  the  steamer  Beanfort,  on  the  Missis- 
sippi river,  on  the  27th  of  June,  1868.  On  this  libel  a 
monition  was  issued  to  the  marshal,  on  the  3d  of  March, 
1869,  returnable  on  the  23d  of  the  same  month,  com- 
manding him  to  attach  the  vessel.  To  that  monition 
the  marshal  made  return,  that  he,  on  the  3d  of  March, 
attached  the  vessel.  The  assignee  now,  on  a  petition 
setting  forth  these  facts,  and  his  possession  of  the 
vessel  prior  to  such  attachment  of  her  in  the  collision 
suit,  prays  for  an  injunction  restraining  the  libellants  in 
such  suit  from  holding  or  attempting  to  hold  the  vessel, 
or  doing  any  other  act  interfering  with  the  property  of 
the  bankrupts  in  the  hands  of  the  assignee. 

This  injunction  must  be  granted.  The  possession  of 
the  vessel  by  the  assignee  is  the  possession  of  her  by 
the  court.  That  possession  cannot  be  lawfully  dif- 
turbed  or  ousted  by  any  person.  If  the  libellants  in  the 
collision  suit  have  a  lien  on  the  vessel,  created  by  the 
fact  of  the  collision,  which  is  entitled  to  be  satisfied' out 
of  the  vessel,  in  preference  to  the  claims  of  creditors 
under  the  bankrupt  proceedings,  that  lien,  inasmuch  as 
proceedings  to  enforce  it  were  not  commenced  before 
this  court  took  possession  of  the  vessel  for  administra- 
tion in  those  proceedings,  can  be  enforced,  so  long  as 
this  court  holds  possession  of  the  vessel,  only  by  being 
submitted,  by  those  claiming  it,  to  the  arbitrament  of 
this  Court  sitting  in  bankruptcy.  {Harlan  v.  TJie  Nassau^ 
Blatchford^s  Prize  Cases,  199,  220 ;  The  Nassau,  4  Wallace, 
634,  642.)  If  the  libellants  have,  by  virtue  of  the  col- 
lision, or  otherwise,  a  lien  on  the  vessel,  this  court, 
sitting  in  bankruptcy,  has  full  power,  under  section  1  of 
the  bankruptcy  Act,  to  ascertain  and    liquidate  such 
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lien,  on  its  being  presented  in  proper  form,  by  petition, 
to  this  court  sitting  in  bankruptcy. 

The  prayer  of  the  petition  is  granted. 

Beebe^  Dondhue  ds  Cooke^  for  the  assignee. 

Foster  dk  Thomson^  for  West  and  Nettleton. 


(Eastern  gistrict  of  Jlffo  gork, 
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Damaobb  by  Collision."— Ezobptionb. — Dxmurraoe. — Private  Sale 

OF  Cargo. 

TKThere  a  canal-boat,  laden  with  coal,  was  Bnnk  by  a  collision  in  the  port  of  New 
^ork,  and,  after  she  was  raised,  her  cargo  was  taken  out  and  sold  at  private 
-sale,  without  notice  to  the  parties  to  be  charged  for  the  damages ;  and  the 
boat  was  then  taken  to  Elizabethport,  N.  J.,  to  be  repaired,  where  she  was 
frozen  in,  so  that  she  could  not  be  repaired  for  over  a  month,  and  no  sufficient 
reason  was  shown  for  taking  her  from  New  York  to  be  repaired,  and  the  Com- 
misdooer,  to  whom  it  was  referred  to  ascertain  the  damage,  allowed  demurrage 
for  the  whole  time,  and  also  an  item  of  loss  on  the  coal,  and  the  chdmanta 
excepted  to  tUs  report: 

Hdd,  That  the  owners  of  the  boat  could  not  recover  demurrage  for  all  the  time  of 
the  delay,  but  only  for  a  period  of  time  sufficient  to  complete  the  repairs,  under 
ordinary  circumstances ; 

That  the  damage  to  the  coal  should  have  been  ascertained  by  an  appraisal,  or  by 
a  sale  upon  notice ;  but,  as  it  appeared  that  the  cargo  was,  in  fact,  damaged, 
and  that  a  sale  at  auction  would  probably  have  shown  as  much  loss  as  was 
allowed,  the  Court  allowed  the  item  to  stand,  marking  its  disapproval  of  the 
course  pursued,  by  casting  on  the  libellant  the  fees  of  witnesses  called  to  prove 
that  item. 

This  case  came  up  upon  exceptions  to  the  Commis- 
sioner's report.  The  action  was  brought  to  recover  the 
damages  occasioned  to  the  libellants  by  the  sinking  of  a 
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canal-boat,  laden  with  coal,  in  a  collision,  whicti  occurred 
on  the  17th  of  January,  1867,  in  the  port  of  New  York. 
It  appeared  that  the  vessel,  with  the  coal  on  board,  was 
raised  on  the  22d  of  January,  and  taken  to  the  Atlantic 
Docks.  The  coal  was  then  taken  out,  and  sol.d  at  pri- 
vate sale,  the  discharging  occupying  2^  days.  The  boat 
was  then  taken  to  Elizabethport,  New  Jersey,  to  be 
repaired,  and  almost  immediately,  on  her  arrival  there, 
she  was  frozen  in,  so  that  she  could  not  be  put  upon  the 
ways  until  the  8th  of  March,  when  she  was  hauled  out, 
and  the  repairs  to  her  completed. 

The  Commissioner  allowed  the  libellants  demurrage, 
at  the  rate  of  $7  per  day,  for  the  whole  period  of  47^ 
days,  to  which  allowance  exception  is  taken. 

The  Commissioner  alsb  allowed  $1.50  per  ton  for  de- 
preciation of  the  coal,  by  reason  of  the  damages  caused 
by  the  mud  and  water,  to  which  exception  was  also 
taken. 

Beijemct,  J.  As  to  the  question  of  demurrage,  I 
am  of  the  opinion  that  the  libellants  are  not  entitled  to 
recover  demurrage  for  the  period  of  detention  caused  by 
the  fact  that  the  boat  was  frozen  in  at  Elizabethport, 
where  she  went  to  repair. 

The  collision  occurred  in  the  port  of  New  York, 
where,  as  the  evidence  shows,  the  repairs  could  have 
been  eflFected  promptly,  and  without  any  risk  of  freezing 
up.  It  is  not  shown  that  the  repairs  could  have  been 
done  more  cheaply  at  Elizabethport  than  in  New  York, 
nor  does  it  appear  that  that  was  the  home  port  of  the 
vessel,  nor  is  any  reason  whatever  suggested  by  the 
evidence  for  taking  the  boat  to  Elizabethport. 

The  taking  of  the  boat,  without  any  sufficient  reason, 
to  a  port  where  she  was  in  danger  of  being  frozen  up,  and 
where  she  was,  in  fact,  frozen  up  immediately  upon  her 
arrival,  was  an  error  on  the  part  of  the  master  of  the 
canal-boat,  for  the  consequences  of  which  he  alone  is 
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responsible.  He  cannot  charge  the  respondents  with  a 
loss  which  the  exercise  of  ordinary  prudence  on  his  part 
would  have  avoided. 

The  report  must,  therefore,  be  modified,  by  reducing 
the  demurrage  to  a  period  of  time  sufficient  to  complete 
the  repairs  under  ordinary  circumstances.  Any  extra 
expense  for  taking  the  boat  to  Elizabethport  must,  for 
the  same  reason,  be  disallowed. 

The  next  objection  is  to  the  allowance  of  $1.50  per 
ton,  as  the  damage  to  the  cargo  of  coal  by  mud  and 
water.  It  appears  that  the  damage  was  never  appraised, 
and  the  coal  was  sold  at  private  sale,  in  its  damaged 
condition,  without  notice  to  the  respondents,  who  were 
to  be  held  responsible  for  the  loss. 

I  disapprove  of  this  mode  of  procedure.  The  damage 
to  the  coal  shotild  have  been  ascertained  by  a  proper 
examination  and  appraisal,  or  by  a  sale  upon  notice  to^ 
the  respondents,  or  in  some  other  way  not  open  to  the 
suspicions  always  attaching  to  a  private  sale  of  damaged 
property  without  notice.  The  allowance  for  this  dam- 
age to  the  coal  I  permit  to  stand,  simply  because  it 
appears  affirmatively  that  the  coal  was  wet  and  muddy, 
antt  I  am  of  the  opinion,  looking  at  the  whole  evidence, 
that  a  sale  at  auction,  on  notice,  would  probably  have 
shown  as  much  loss  as  has  been  allowed ;  but  I  shall 
mark  my  disapproval  of  the  course  pursued,  by  casting 
upon  the  libellants  the  fees  of  the  witnesses  called  to 
show  the  loss  upon  the  coal.  Had  the  coal  been  sold  on 
notice,  the  necessity  of  any  witnesses  would  probably 
have  been  avoided. 

If  the  amount  to  be  decreed  in  accordance  with  this 
opinion  is  not  agreed  upon,  let  the  case  be  sent  to  the 
Commissioner,  to  reform  the  report  in  the  particulars 
referred  to. 
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IN  THE  MATTEE  OP  JULIUS  SCHWAB,  A 

BANKEUPT. 

Involuntary  Bankruptcy. — ^Expbnsks  op  Creditors. — Befkrencs. 

Where  seyeral  snlts  had  been  commenced  in  a  State  Court  against  S.,  in  which 
attachments  had  been  idsued  and  levied  upon  his  property,  and  thereupon  an- 
other creditor  filed  a  petition  in  the  Bankruptcy  Court,  proenred  a  warrant  to 
the  marshal,  and  procured  injunctions  staying  proceedings  in  the  State  Court 
suits,  and  thereupon  S.  was  adjudged  a  bankrupt  without  opposition,  and  the 
property  was  secured  by  the  assignee : 

Held,  That  the  reasonable  expenses  of  tlie  creditors  for  such  proceedings  ought  co 
be  paid  out  of  the  fund,  and  that  authority  for  the  Court  to  direct  such  payment 
w;{8  to  be  found  in  the  1st  section  of  the  bankruptcy  Act. 

That  a  reference  would  ordinarily  be  ordered  to  ascertain  the  proper  amount  of 
such  expenses. 

This  was  an  application  on  the  part  of  the  petition- 
ing creditors,  in  a  case  of  involuntary  bankruptcy,  for  an 
order  directing  the  assignee  to  pay  to  them  out  of  the 
assets  the  amount  of  their  reasonable  expenses  incurred 
in  procuring  the  adjudication  of  bankruptcy,  and  pre- 
venting the  disposition  of  the  property  by  proceedings 
in  the  State  tribunals  before  the  appointment  of  an 
assignee  in  bankruptcy. 

The  petitioners  filed  their  i)etition  and  procured  a 
warrant  to  the  marshal,  and  prior  to  the  adjudication 
and  to  the  appointment  of  the  assignee,  procured  injunc- 
tions staying  the  proceedings  in  six  actions  brought 
against  the  bankrupt  in  the  State  Courts,  in  which 
attachments  had  been  issued,  and  levied  upon  the  prop- 
erty of  the  bankrupt.  The  result  of  this  action  on  the 
part  of  the  petitioners  was  an  adjudication  of  bank- 
ruptcy without  opposition,  and  the  securing  for  equal 
distribution  of  property  valued  at  some  thousands   of 
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dollars,  which  the  assignee  reduced  to  possession,  and 
was  about  to  distribute. 

The  petitioning  creditors  now  asked  to  be  paid  out 
of  the  assets  their  ^reasonable  expenses  of  the  proceed- 
ings taken  by  them. 

Benedict,  J.  As  to  the  justice  of  this  application 
there  can  be  no  question.  The  action  of  the  petitioners 
was  necessary  to  be  taken  by  some  one  to  recover  for  all 
the  creditors  the  property  which  is  now  about  to  be  dis- 
tributed. The  fund  is  the  fruit  of  their  diligence,  and 
there  can  be  no  justice  in  compelling  them  to  bear  alone 
the  expenses  which  ^ere  incurred  for  the  benefit  of  all. 
The  only  question  in  my  mind  is,  therefore,  whether 
there  exists  any  power  in  the  Court  to  direct  the  assignee 
to  pay  these  expenses — and  upon  consideration  I  am 
satisfied  that  authority  for  the  exercise  of  such  a 
power  is  to  be  found  in  the  1st  section  of  the  bankruptcy 
Act. 

The  due  distribution  of  the  assets  of  the  bankrupt, 
for  which  the  1st  section  provides,  cannot  be  made  with- 
out the  exercise  of  this  power,  for  the  petitioning  cred- 
itors cannot  be  said  to  share  equally  with  the  other  cred- 
itors if  they  must  pay  the  expenses  of  the  proceedings 
out  of  their  dividend,  and  a  distribution  of  the  fund 
without  providing  for  expenses  like  those  in  question, 
would  work  injustice. 

These  and  other  obvious  considerations,  which  are  re- 
ferred to  in  the  opinions  of  Judge  Lowell,  In  re  Waite  (2 
Bank,  Beg.  146.)  of  Judge  Bryan  In  re  Williams ^  (2  Bank. 
Beg.  28,)  seem  to  me  abundantly  to  justify  the  construc- 
tion of  the  Bankrupt  Act  which  was  given  by  these 
judges,  and  is  now  contended  for  by  the  petitioners. 

In  regard  to  the  eftect  of  the  fee-bill  of  1853, 1  may 
add  to  the  cases  cited  in  the  opinions  referred  to,  that  I 
recollect  a  case  in  Admiralty  where  Judge  Betts,  since 
the  passage  of  that  Act,  allowed  a  counsel  fee,  out  of  the 
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proceeds  of  a  vessel,  for  an  argument  made  for  the  com- 
mon benefit  of  varioas  parties,  who  had  filed  libels  against 
the  vessel,  as  against  the  claim  of  a  mortgagee  who  was 
proceeding  against  the  fund.  {S  hannon  y.  The  Ship  An- 
gdique.) 

The  motion  is  accordingly  granted.  A  reference 
would,  ordinarily,  be  directed  to  ascertain  the  proper 
amount,  but  that  is  unnecessary  in  the  present  case,  as 
the  amount  asked  for  is  small,  and  the  papers  show  fully 
the  proceedings. 


^avAlQtxn  Jistntt  of  Jlehj  Kork, 

MAY,  1869. 

Ilf  THE  MATTEE  OF  EGBERT  W.  BEATTY,  JOHN 
0.  BEATTY,  AND  GEOEGE  E.  BEATTY,  BANK- 
EUPTS. 

DiscHABGE. — Losses  in  Speculation. 

Where  bankrnpU  appeared  to  baye  lost,  in  twenty-one  months,  a  capital  of 
$120,000,  and  were  left  with  debts  to  the  amount  of  $200,000,  and  it  appeared 
that  they  had  trosted  their  business  almost  ezclusively  to  an  uncle,  in  whom 
they  had  confidence,  and  who  was  able  to  make  them  beliere  that  they  were 
making  large  profits  in  bnying  and  selling  ships,  and  who,  by  this  means,  cheated 
them,  leaving  them  with  a  claim  against  him  of  $640,000,  on  which  nothing 
could  be  realized : 

Meld,  That,  on  all  the  facts,  it  sufficiently  appeared  that  the  bankrupts  had  not  been 
in  any  complicity  with  their  uncle,  in  defrauding  their  creditors,  but  had  been 
themselves  defirauded,  and  that  discharges  would  be  granted  to  them. 

Blatchfobd,  J.  I  have  examined,  with  care,  the 
yoluminous  testimony  and  exhibits  in  this  case,  with  the 
assistance  of  the  briefs  furnished  by  the  respective 
counsel.  The  bankrupts  have,  in  my  j  udgment,  made  a 
full  and  correct  exhibition  of  all  their  dealings,  and. 
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althoagh  their  books,  as  kept  by  them  darmg  the  time 
they  were  in  business,  which  was  before  the  passage  of 
the  bankruptcy  Act,  were  not  kept  in  the  form  which 
the  most  correct  system  of  book-keeping  would  sanction, 
yet  entries  are  found  therein  covering,  with  minuteness 
of  detail,  aU  their  transactions,  so  that  those  transactions 
have  all  been  laid  bare  by  reference  to  the  books.  I 
cannot  see  any  evidence  of  an  intention  to  mislead  or 
deceive  any  one  by  the  manner  in  which  the  books  were 
kept.  Their  transactions  with  their  uncle,  Thomas  H. 
Armstrong,  whereby  all  the  capital,  $120,000,  which 
they  put  into  their  firm,  and  all  the  profits  they  made 
and  realized  from  their  legitimate  business  of  dealing  in 
teas,  and  all  the  money  they  borrowed  from  other  par- 
ties, was  wasted  and  lost  in  the  short  space  of  twenty- 
one  mouths,  lea\ing  them  insolvent,  with  an  indebted- 
ness due  by  them  of  over  $200,000,  and  with  scarcely 
any  property,  except  a  claim  against  Armstrong  for  over 
$640,000,  suflEiciently  explain  why  they  were  ruined.  I 
see,  in  these  transactions,  a  hast^  to  be  rich  by  ille- 
gitimate means,  and  a  greed  of  gain,  on  the  side  of 
the  bankrupts,  which,  favored  by  the  relationship  of 
Armstrong  to  them,  led  them  to  trust  him  with  all  the 
money  and  obligations  he  asked  for,  on  such  representa- 
tions as  he  chose  to  make,  without  any  investigation  by 
them,  or  any  attempt  to  verify  the  truth  of  his  state- 
ments ;  and,  on  the  part  of  Armstrong,  one  of  the  most 
formidable  and  successful  swindles  of  the  time.  But  I 
see  no  complicity  in  fraud  between  Armstrong  and  the 
bankrupts.  Armstrong  was  engaged  all  the  time,  know- 
ingly, in  cheating  the  bankrupts,  and  they  were  engaged 
all  the  time,  negligently,  but  unknowingly,  in  aidtug 
him  to  cheat  themselves.  The  effect  of  the  transactions 
was  to  deprive  them  of  all  means  of  paying  their  cred- 
itors ;  but  I  see  no  evidence  of  any  fraud  on  their  part. 
On  the  contrary,  they  were  defrauded  by  Armstrong. 
It  would  seem,  on  general  principles,  to  be  hardly 
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credible,  that  a  swindle  of  the  character  of  that  perpe- 
trated by  Armstrong,  so  transparent  in  some  of  its 
features,  could  have  been  carried  on  through  a  period  of 
several  months,  without  being  detected  by  persons  of 
ordinary  intelligence.  But  his  relationship  to  the  bank- 
rupts, and  their  terms  of  intimacy  with  him,  and  the 
fact  that  they  must  have  thought,  if  they  believed  what 
Armstrong  told  them,  (and  everything  shows  that  they 
did,)  that  they  were  making,  and  not  losing,  money  aU 
the  time,  account,  in  a  great  measure,  for  what  would 
otherwise  seem  incredible.  It  is,  indeed,  hard  to  believe 
that  they  could  have  supposed  that  they  had  $640,000 
worth  of  ships,  with  which  they  were  playing  as  with 
dice,  while,  at  the  same  time,  they  gave  no  attention  to 
the  condition  or  whereabouts  of  any  of  the  ships.  But 
this  is,  perhaps,  explainable  on  the  ground,  that  the 
ships  were,  all  through,  to  them  a  mere  matter  of  ptir- 
chase  and  sale,  and  not  at  all  a  matter  of  employment 
in  traffic.  None  of  them  were  understood  to  be  held 
over  a  few  days.  Instead  of  being  ships,  they  might  as 
well  have  been  fancy  stocks,  or  merchandise  of  any  kind. 
The  whole  thing,  even  as  the  bankrupts  viewed  it,  was  a 
mere  gambling  transaction,  outside  of  their  legitimate 
business,  which  they  left  to  be  managed  by  Armstrong. 
As  it  existed,  in  fact,  it  was  a  coinage  of  Armstrong's 
brain,  the  bankrupts  believing  all  that  he  told  them,  and 
giving  him  such  moneys  and  securities  as  he  asked  for, 
to  carry  out  his  represented  traffic  in  ships,  and  receiv- 
ing from  him  such  moneys  as  he  chose  to  pay  them,  and 
leaving  in  his  hands,  invested  in  the  ships,  as  they  sup- 
posed, all  that  he  represented  to  be  so  invested,  and  mak- 
ing such  entries  in  their  books  as  corresponded  with  their 
dealings  with  Armstrong,  and  with  his  representations 
as  to  such  investments.  It  turned  out,  on  the  part  of 
the  bankrupts,  to  have  been  credulity  and  misplaced 
confidence,  superinduced  by  the  spirit  of  speculation  ; 
but,  after  all,  it  differed  but  little  from  what,  though, 
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perhaps,  on  a  smaller  scale,  and  in  different  forms,  trans- 
pires daily,  in  a  commnnity  where  men  are  not  satisfied 
with  slow  and  certain  gains. 

The  disposition  made  by  the  bankrupts  of  their 
tangible  property,  when  they  failed  on  the  1st  of  April, 
1866,  was  not  illegal  at  the  time,  nor  invalid,  nor  tainted 
by  fraud.  There  is  nothing  to  impeach  the  bona  fides  of 
the  debts  in  payment  of  which  such  property  was  appro- 
jpriated. 

The  charge  of  wilful  false  swearing  by  the  bankrupts 
in  these  proceedings,  is  not  sustained.  Nor  are  any  of 
the  specifications  supported. 

Discharges  must  be  granted  to  all  three  of  the  bank- 
rupts. 

James  Emott^  C.  JL.  Seward^  and  Converse  dk  Lyman^  for 
the  bankrupts. 

(?.  M.  Spevr  and  0.  JE.  Pratt^  for  the  opposing  cred- 
itors. 


MAY,  1869. 

IN   THE  MATTEE  OF  PREDEEIOK  S.  OOMSTOOK 
AND  JAMES  M.  WHEELER,  BANKRUPTS. 

Practice. — Contkstino  Proof  of  Debt. 

* 
On  objection  taken  by  a  creditor  to  a  proof  of  debt  filed  In  bankmptcy  proceed- 
ings, the  order  to  abow  cause  why  the  proof  of  debt  should  not  be  vacated 
must  be  made  by  the  Court,  and  not  by  a  Register. 

Ik  this  case  a  creditor  had  filed  objections  to  a  proof 
of  debt  filed  by  another  creditor,  and,  on  application  by 
the  former,  the  Register  made  an  order  requiring  the  lat- 
ter to  show  cause  before  him  why  his  proof  of  debt  should 
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not  be  vacated  and  the  record  thereof  be  cancelled. 
The  parties  appeared  on  the  return  day  of  the  order, 
and  the  objection  was  taken  that  the  Begister  had  no 
jurisdiction  to  make  the  order,  under  the  22d  section  of 
the  Bankruptcy  Act.  On  request,  the  Begister  certified 
the  question  to  the  Court. 

Blatchford,  J.  The  order  made  by  the  Begister 
ought  to  have  been  made  by  the  Court  and  not  by  the 
Begister. 
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EZAMUTATIOK    OF    BaNKEUPT'b    "WiFE. — FaILUBB     TO    AtTKND. DIS- 
CHARGE. 

Where  an  order  was  made  by  a  Re^ster  requiring  the  attendance  of  a  bankrapt's 
wife  before  him,  to  be  examined  in  relation  to  the  bankruptcy,  which  order  was 
serred  on  the  bankrupt,  but  not  on  his  wife,  and  she  failed  to  attend : 

Htid,  That,  unless  the  bankrupt  should  prove,  to  the  satisfaction  of  the  Ck>urt,  that 
he  was  unable  to  procure  her  attendance,  the  Register  would  not  be  warranted 
in  certifying  conformity,  and  the  bankrupt  would  not  be  entitled  to  his  dis- 
charge. 

DuBiNG  the  proceedings  in  this  case,  the  Begister,  on 
the  4th  of  September,  1868,  issued  an  order  requiring  the 
-wife  of  the  bankrupt  to  attend  before  him,  and  be  ex- 
amined in  relation  to  the  bankruptcy.  She  did  not  obey. 
The  Begister  thereupon  certified  to  the  Court  the  ques- 
tions, whether  the  order  was  properly  granted,  and 
whether,  the  order  having  been  served  upon  the  bank- 
rupt, but  not  upon  his  wife,  the  bankrupt  could  obtain  a 
discharge,  in  the  absence  of  proof  that  he  was  unable  to 
procure  his  wife's  attendance. 
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Blatckpord,  X  The  order  requiriDg  the  wife  of  the 
bankrupt  to  attend  and  be  examined  was  properly  granted* 
Ah  the  bankrupt  was  advised  of  the  making  of  the  order 
prior  to  the  time  specified  in  it  for  the  attendance  of  his 
wife,  and  as  she  did  not  attend  at  the  time  and  place 
specified  in  the  order,  the  bankrupt  is  not  entitled  to  a 
discharge,  unless  he  shall  prove,  to  the  satisfaction  of 
the  Gourt,  that  he  was  unable  to  procure  the  attendance 
of  his  wife.  Until  he  does  that,  the  Eegister  is  not  war- 
ranted in  certifying  conformity. 


MAT,  1869. 
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Collision  in  East  Rivsr. — Steambr  and  Sohooneb. — Running  out 

Tack. 

Where  a  schooner  was  beating  through  the  East  river,  and  went  about  without 
observing  the  approach  of  a  large  propeller,  and  she  might  have  gone  fiirther 
on  before  going  about,  and,  after  running  about  four  lengths  on  such  new  tack, 
she  struck  the  side  of  the  propeller,  32  feet  from  the  stern,  with  her  bowsprit. 
-  head  on,  her  master  having  done  nothing,  after  she  went  about,  to  avoid  the 
blow,  and  the  propeller,  which  was  going  8  or  9  knots  an  hour,  having  neither 
slowed  nor  stopped  nor  sheered : 

Held,  That  the  schooner  was  in  fault  in  coming  about  without  heeding  the  pro- 
peller, and  when  she  could  have  kept  on  some  distance  farther; 

That  she  might  have  slacked  up  in  the  wind  till  the  propeller  got  by,  or  have 
fallen  off  when  on  her  new  tack  ; 

That,  if  the  propeller  had  slowed  or  stopped,  she  would  probably  have  struck  the 
schooner,  and  that  she  had  not  time  to  sheer,  and  was  not  in  fault. 

BiiATOHFORD,  J.  This  is  a  libel  for  a  collision  which 
occurred  about  11  o'clock,  A.  M.,  on  the  24th  of  Novem- 
ber, 1865,  between  the  schooner  Connecticut  and  the 
steam  propeller  Nereus,  in  the  East  river,  off  20th  street 
in  the  city  of  New  York.  The  schooner  was  bound  from 
Elizabethport,  New  Jersey,  to  Bridgeport,  Oonnecticut, 
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and  was  beating  np  the  East  river,  against  a  strong  breeze 
from  the  north  northeast,  the  tide  being  strong  flood. 
The  Nereus  was  a  large  steam  propeller,  bound  in  the 
same  direction  with  the  schooner.  The  schooner,  while 
on  her  starboard  tack,  approached  near  the  New  York 
shore,  and  came  about  to  her  port  tack,  and  her  sails 
filled,  and  she  gathered  way  on  her  port  tack,  and  had 
proceeded  a  distance  of  from  two  to  four  of  her  lengths 
on  that  tack,  when  her  bowsprit  struck  the  port  side  of 
the  Nereus  at  a  point  32  feet  forward  of  the  stem -post  of 
the  latter.  The  effect  of  the  collision  was  to  break  the 
bowsprit  of  the  schooner,  and  start  her  foremast  and 
bring  down  her  mainmast,  and  do  other  damage.  The 
Nereus  had  not,  before  the  collision,  slackened  her  speed, 
or  stopped,  or  changed  her  course.  The  defence  on  the 
part  of  the  Nereus  is,  that  the  schooner  came  about  to 
her  port  tack  prematurely  and  negligently,  and  before 
she  had  run  out  her  starboard  tack  as  far  as,  in  view  of 
the  approach  of  the  Nereus,  she  should  have  done,  and 
that,  if  she  had  held  her  starboard  tack  but  a  very  short 
time  longer,  or,  even  if,  after  getting  under  way  on  her 
port  tack,  she  had,  on  the  approach  of  the  Nereus,  luffed 
up  into  the  wind  and  held  her  jib  away,  the  Nereus  would 
have  passed  without  colliding ;  and  the  fact  that  the 
Nereus  was  going  at  a  speed  of  from  8  to  9  knots  an  hour, 
and  would  have  passed  over  the  32  feet  necessary  to  clear 
the  schooner  in  less  than  2  seconds,  is  urged  to  show 
that,  under  the  circumstances,  the  schooner  is  wholly 
responsible  for  the  collision.  I  think  this  defence  is 
made  out.  Hays,  the  master  of  the  schooner,  who  was 
at  her  wheel,  testifies,  that  he  did  not  see  the  Nereus 
until  after  he  had  got  about  upon  his  port  tack,  and  that 
then  he  saw  her  under  his  boom,  ahead  of  him.  He  had 
his  foresail,  mainsail  and  jib  set.  He  says  that  he  had 
gone  not  more  than  four  lengths  of  his  vessel  on  that 
tack  before  the  collision  took  place.  Tumey,  the  mate 
of  the  schooner,  who  was  forward  on  her  deck,  says  that 
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he  did  not  see  the  Nereus  ODtil  she  was  from  20  to  25 
rods  off,  but  that  he  saw  her  before  the  schooner's  hehn 
was  put  up  to  go  about,  and  before  he  let  go  the  jib  to 
go  about,  and  that  he  saw  her  over  the  port  side  of  the 
schooner.  The  schooner  kept  her  course,  on  her  new 
tack,  without  changing,  up  to  the  moment  of  collision, 
and  made  no  attempt  to  luff  or  to  pass  under  the  steam- 
er's stem.  The  master  of  the  schooner  attempts  to  ex- 
cuse his  not  luffing,  by  saying  that  he  had  not  way 
enough  on  his  vessel.  But,  in  any  aspect,  the  schooner 
was  in  fault.  It  is  clear  that  she  went  about  without 
paying  any  heed  to  the  Nereus,  and,  on  the  evidence,  I 
am  satisfied  that  she  could  have  gone  a  sufficient  distance 
further  on  her  starboard  tack  to  have  enabled  the  Nere- 
us to  pass  through  the  32  feet  in  question,  and  that  it 
was  negligence  in  her  not  to  do  so.  If  she  had  sufficient 
steerage  way  on,  upon  her  port  tack,  to  either  luff  into 
the  wind,  or  let  her  sheets  go  and  fall  off,  it  was  her  duty 
to  have  attempted  to  do  so.  If  she  had  not  sufficient 
steerage  way  to  do  so,  as  is  claimed  by  her  master,  it  was 
because  she  came  about  negligently,  without  paying  any 
attention  to  the  Nereus.  On  the  testimony  of  Tumey,  her 
mate,  there  was  no  difficulty,  after  he  discovered  the 
Nereus,  in  letting  the  schooner  shake  in  the  wind,  until 
the  Nereus  should  have  time  to  pass.  I  see  no  fault  in 
the  Nereus.  If  she  had  slackened  her  speed,  or  stopped 
her  engine  and  reversed,  when  the  schooner  came  about, 
she  would  undoubtedly  have  struck  the  schooner  square 
on  her  starboard  side,  and  probably  have  sunk  her ;  and 
there  was  no  time  for  her  to  sheer  in  either  direction 
with  any  chance  of  advantage,  with  Hie  strong  flood  tide 
that  was  running. 

There  must  be  a  decree  dismissing  the  libel,  with 
costs. 

Piper  &  Foster^  for  the  libellants. 

22.  I>.  Benedict^  for  the  claimants. 
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OAEGO. 

Saltaoe. — Corporation. — ^Work  and  Labor. — Costs. 

A  Britieh  ship,  worth,  with  her  cargo,  (260,000,  in  attempting  to  enter  the  port 
of  New  Tork,  at  night,  lost  sight  of  the  coast  lights  in  a  snow  sqnalL  Her  port 
anchor  was  let  go,  but  the  chain  parted.  Her  starboard  anchor  was  then 
dropped.  She  dragged  some  distance,  bat  finally  brought  up  at  the  edge  of  the 
Komer  shoal,  in  27  feet  of  water,  the  tide  being  high.  She  drew  19^  feet  aft, 
and,  when  the  tide  fell,  there  was  but  21  feet  of  water  under  her,  and,  there  being 
considerable  sea  on,  her  stem  sometimes  thumped  heavily.  About  six  o'clock  the 
next  morning,  a  steam-tug,  owned  by  a  corporation  incorporated  for  the  purpose 
of  wrecking,  came  to  her,  and  a  conversation  passed  between  the  masters  of  the 
two  vessels,  in  which  the  master  of  the  tug  said  he  would  tow  the  ship  off  for 
$1,000,  and  the  master  of  the  ship  offered  $500.  It  was  finally  agreed  that  the 
tug  should  render  assistance,  and  that  the  amount  of  compensation  should  be 
left  to  arbitration.  The  tug  then  took  hold  of  the  ship,  and,  with  the  aid  of 
another  tug  belonging  to  the  same  corporation,  got  the  ship  off  about  noon, 
parting  a  hawser  several  times  in  doing  so,  and  brought  her  up  to  New  Tork, 
arriving  there  about  four  o'clock  P.  M.  The  wind  had  shifted  from  the  eastward 
to  south  and  west  about  the  time  the  first  tug  came  up.  The  owners  and  masters 
of  the  two  tugs  filed  a  libel  against  the  ship  aod  her  cargo,  for  themselves  and 
all  interested,  claiming  |26,000  salvage.  It  appeared  that  the  masters  and 
crews  of  the  tugs  were  employed  on  fixed  rates  of  compensation,  and  would 
receive  no  share  of  the  recovery: 

Held,  That  the  ship  was  in  a  condition  to  be  the  subject  of  a  salvage  service. 

That,  as  the  masters  and  crews  were  to  have  no  share  in  the  recovery,  they  must 
be.  wholly  left  out  of  the  case. 

That  the  corporation  could  not  claim  as  assignee  in  advance  of  what  might  other- 
wise be  the  claims  of  its  hired  servants  for  salvage. 

That  the  corporation  itself  could  not  be  a  salvor,  what  the  law  recognizes  as  the 
main  element  in  a  salvage  service,  namely,  the  impulse  to  boldness  and  heroism, 
being  wholly  wanting  in  the  case  of  a  corporation. 

That  the  corporation  was  entitled  to  a  proper  compensation  for  the  use  of  its  two 
steamers,  and  of  such  of  the  appliances  on  board  as  were  used  in  the  service, 
without  reference  to  the  value  of  the  ship  aod  her  cargo. 

That  the  hazard  to  the  tugs  was  to  be  considered  in  fixing  such  compensation. 

That  $1,500  was  ample  compensation,  and,  as  the  claimants  had  offered,  before 
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salt  brought,  to  pay  $2,000  by  way  of  compromiso,  no  costs  would  be  allowed  to 
the  libcllants. 

Blatchpoed,  J.  This  is  a  libel,  filed  by  Thomas  F. 
Marshall,  master  of  the  steamer  Yankee,  and  David  A. 
Wolcott,  master  of  the  steamer  Bescue,  and  the  Atlantic 
Submarine  Wrecking  Company,  a  corporation  created 
by  the  State  of  New  York,  and  authorized  to  engage  in 
the  business  of  wrecking  and  of  assisting  vessels  in  dan- 
ger and  distress,  apd  who  were  the  owners  of  the  said 
steamers.  The  libel  is  filed  by  the  libellants,  for  them- 
selves and  the  crews  of  the  said  steamers,  and  claims  the 
sum  of  $25,000,  as  a  reasonable  compensation,  by  way  of 
salvage,  or  otherwise,  for  the  services  of  the  libellants 
and  of  the  said  crews  in  removing  the  ship  Stratton 
Audley,  a  British  vessel,  and  her  cargo,  from  off  the 
Eomer  shoal,  near  the  entrance  to  the  lower  bay  of  the 
harbor  of  New  York,  where  she  was  aground,  on  the  23d 
of  March,  1869. 

The  answer  gives  substantially  a  correct  version  of 
the  facts  of  the  case,  as  they  api)ear  in  evidence.  The 
ship  was  bound  from  Calcutta  to  New  York.  She  took 
a  pilot  off  Barnegat  Light  about  half  past  six  o'clock  in 
the  evening  of  March  22d.  At  a  quarter  before  eleven 
o'clock  at  night,  while  running  for  the  bar  at  the  en- 
trance to  the  lower  bay,  she  encountered  a  snow  squall, 
which  obscured  the  coast  lights.  Her  port  anchor  was 
then  let  go,  but  the  chain  parted.  Her  starboard  anchor 
was  then  droi)ped.  She  dragged  for  some  distance  with 
this,  until  she  brought  up  in  27  feet  of  water.  She  drew 
17f  feet  forward,  and  19|  feet  aft.  The  tide,  which  was 
very  high,  being  driven  in  by  an  easterly  wind,  so  that 
low  water  was  as  high  as  ordinary  high-water,  fell,  while 
the  vessel  lay  in  this  position,  so  that  there  came  to  be 
but  21  feet  of  water  under  her  aft,  and,  as  there  was  con- 
siderable sea  on,  she  struck  bottom,  occasionally,  near 
her    stem,  and,   when   she    struck,    thumped   heavily. 
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About  six  o'clock  in  the  morning,  the  Yankee  came 
within  hail  of  the  ship,  and  was  asked  by  her  master 
what  the  charge  would  be  for  towing  the  vessel  off. 
Marshall,  the  master  of  the  Yankee,  asked,  in  reply,  how 
much  water  the  ship  drew.  The  answer  from  the  ship 
was,  about  20  feet.  Marshall  asked  how  much  water 
there  was  alongside  of  the  ship.  The  answer  was  about 
21  feet.  Marshall  asked  if  she  was  not  striking.  The 
reply  was,  once  in  a  while.  Marshall  then  said  he  would 
tow  the  ship  off  for  $1,000.  The  miteter  of  the  ship  said 
that  was  too  much^  and  offered  $500.  The  Yankee  then 
drifted  out  of  hailing  distance.  She  soon  came  up  again 
to  the  ship.  The  master  of  the  ship  then  asked  Mar- 
shall: **How  much  did  you  say?'*  Marshall  replied: 
"^£2,000."  The  master  said:  "I  understood  you,  dol- 
lars." **No,"  said  Marshall,  **Isaid  pounds."  It  was 
then  agreed  that  the  Yankee  should  render  her  assist- 
ance, and  that  the  amount  of  compensation  should  be 
left  to  arbitration.  The  Yankee  then  got  a  hawser  to 
the  ship,  about  six  and  a  half  o'clock  A.  M.  The  Eescue 
soon  came  up,  and  aided  the  Yankee  in  pulling,  there 
being  a  hawser  from  the  stern  of  the  Eescue  to  the  bow 
of  the  Yankee,  and  another  hawser  from  the  stern  of  the 
Yankee  to  the  ship.  The  latter  hawser,  which  belonged 
to  the  Yankee,  and  was  a  new  one,  eight  inches  in  cir- 
cumference, parted,  and  was  put  in  place  again,  with 
another  hawser,  which  belonged  to  the  ship.  The  two 
were  then  pulled  with  until  the  ship's  hawser  broke. 
The  pulling  with  the  other  hawser  was  continued,  the 
ship  being  moved  as  the  sea  lifted  her,  until  that  hawser 
parted  again.  The  hawser  from  the  Eescue  to  the  Yan- 
kee parted  two  or  three  times.  The  result  was,  that,  by 
the  use  of  hawsers,  and  hawsers  alone,  and  the  power  of 
the  two  tugs,  the  ship  was  hauled  off  into  deep  water 
about  noon,  a  space  of  six  hours  from  the  time  the  Yan- 
kee first  reached  her.  She  was  towed  by  the  tugs  to  New 
York,  arriving  there  about  four  o'clock  P.  M.    She  was 
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an  iron  vessel,  and,  so  far  as  appears,  was  not  injured  or 
strained.  When  the  Yankee  reached  the  ship,  it  was 
the  beginning  of  the  ebb  tide,  and  the  wind  had  shifted 
from  the  eastward,  and  came  out  light  from  the  south  and 
west,  but  the  sea  did  not  abate.  It  was  low  water  about 
10  o'clock  A.  M.,  and  about  that  time  the  wind  got  around 
to  the  west  or  northwest.  The  answer  avers  a  willing- 
ness and  readiness,  on  the  part  of  the  claimants,  at  all 
times,  to  submit  to  arbitration  the  question  of  the 
amount  to  be  allowM  to  the  libellants  for  the  service,  as 
one  of  towage,  but  alleges  that  the  lg>ellants  have,  at  all 
times,  insisted  on  submitting  their  claim  to  arbitration 
as  one  of  salvage.  The  claim  is  pressed  upon  the  Court 
by  the  libellants  as  one  of  salvage.  The  value  of  the 
ship  and  her  cargo  was  $250,000.  The  value  of  the  two 
steamers,  at  the  time,. was  about  $80,000,  and  the  value 
of  the  wrecking  apparatus  and  material  on  board  of  them 
was  about  $50,000  more. 

I  think,  on  the  evidence,  that  the  peril  to  the  ship  at 
and  after  the  time  the  Yankee  reached  her,  has  been  very 
much  exaggerated  by  the  libellants.  So,  too,  the  danger 
to  the  steamers  has  been  inadequately  magnified,  in 
order  to  enhance  the  value  of  the  service.  But  substan- 
tial service  was  rendered  to  the  ship  by  the  two  steam- 
ers, and  for  that  service  a  liberal,  but  at  the  same  time  a 
reasonable,  compensation  must  be  awarded.  The  ship 
was  undoubtedly  in  a  condition  to  be  the  subject  of  a 
salvage  service,  but,  on  the  principles  settled  by  the 
Circuit  Court  for  this  District,  in  the  case  of  The  Morning 
8ia/r,  (6  Blatchf.  C.  C.  JR.,  154,)  and  applied  by  this 
Court  in  the  case  of  The  J.  F.  Fa/rlaUy  (ante^  206,)  no 
salvage  comi)ensation  for  the  service  rendered  in  this 
case  can  be  awarded  to  any  of  the  libellants.  The 
masters  and  crews  of  the  steamers  were  hired  on  wages 
by  the  corporation,  which  owned  the  steamers  and  all 
the  apparatus  and  material  on  board  of  them.  They 
received  those  wages  steadily,  whether  the  steamers 
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were  employed  or  not.  Their  compensation  for  the  ser- 
vices they  rendered  to  this  ship,  and  for  the  time  occu- 
pied in  rendering  those  services,  was  not  at  all  dependent 
on  the  success  of  those  services.  In  rendering  those 
services,  they  did  not  render  them  directly  to  the  ship, 
but  they  rendered  them  incidentally  in  the  discharge  of, 
and  as  a  part  of,  their  duty  to  their  employers.  When 
they  were  hired,  they  were  given  to  understand  by  the 
corporation,  that  they  should  receive  only  their  wages, 
and  that  they  should  have  no  share  otherwise  in  any 
earnings  of  the  vessels  or  of  the  corporation  ;  and  none 
of  them  will  have  any  share  in  anything  that  may  be 
awarded  to  the  libellants  in  this  case.  The  masters  and 
crews  of  the  steamers  must,  therefore,  be  wholly  left  out 
of  the  case.  The  corporation  cannot  claim  as  assignee 
in  advance  of  what  might  otherwise  be  the  claims  of  its 
hired  servants  for  salvage  ;  and  those  servants,  having 
cut  themselves  off,  by  their  contract  with  the  corpora- 
tion, from  setting  up  any  claim  for  salvage  in  this  case, 
such  claim  never  had  any  existence,  so  as  to  be  capable 
of  assignment  after  the  fact. 

Nor  can  the  corporation  itself  be  a  salvor.  It  cannot 
hire  persons  on  wages,  and  claim  salvage  for  services 
rendered  by  those  persons.  If  such  a  principle  were  to 
be  admitted,  it  would  have  to  be  extended  to  individuals ; 
and  yet  it  was  never  heard,  that  one  person  could  hire 
another  on  wages  to  i)erf orm  a  salvage  service  to  a  vessel 
in  distress  and  to  have  no  share  otherwise  in  the  com- 
pensation therefor,  and  that,  after  such  service  had  been 
rendered  by  the  latter,  the  former,  who  had  taken  no 
personal  part  in  it,  could  claim  salvage  compensation 
therefor,  as  such.  Yet  that  is  precisely  the  claim  which 
the  libellant  corporation  in  this  case  is  urging,  when  it 
asks  to  be  paid  as  if  it  had  been  an  individual  salvor. 
The  main  element  which  the  law  recognizes  and  requires 
as  an  element  in  a  salvage  service,  is  wholly  wanting  in 
the  case  of  a  corporation.    That  element  is,  the  impulse 
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and  stimulus  which  spurs  the  individual  salvor  to  mani- 
fest boldness  and  heroism  and  incur  risk  and  peril,  by 
the  expectation  of  the  large  compensation  which  the  law 
awards  in  case  of  success.  That  element  was  wholly 
wanting  in  this  case.  The  ship  and  her  cargo,  as  a  con- 
sideration for  their  liability  to  pay  a  salvage  compensa- 
tion, were  entitled  to  the  exercise  of  all  the  energies 
which  individual  salvors  could  put  forth,  impelled  by  all 
the  hopes  of  salvage  reward  which  could  operate  to 
stimulate  those  energies.  There  were  no  such  hopes  of 
salvage  reward  in  this  case,  on  the  part  of  the  officers 
and  crew  of  the  steamers  ;  and  it  is  at  least  doubtful — 
in  view  of  the  fact  that  the  Yankee  failed,  through 
timidity,  to  reach  the  ship,  until  on  the  third  attempt  to 
do  so,  while  a  pilot  boat  and  her  yawl  boat  seemed  to 
have  no  difficulty  in  navigating  safely  in  a  no  less  bois- 
terous sea— whether  the  same  energies  were  put  forth  by 
those  on  board  of  the  Yankee  to  reach  the  ship  promptly 
that  would  have  been  manifested  if  they  had  been  work- 
ing for  themselves  and  not  merely  for  their  employers. 
The  master  of  the  Yankee  says  that  he  turned  back,  on 
his  first  attempt  to  reach  the  ship,  because  he  considered 
the  risk  too  great,  and  that  he  abandoned  the  second 
attempt  because  he  would  not  run  the  risk  until  day- 
light. It  is  very  questionable  whether  wrecking  corpora- 
tions for  salvage  business,  with  their  employees  placed 
on  the  footing  occupied  by  those  of  this  corporation,  are, 
on  the  whole,  of  advantage  to  commerce.  There  is,  on 
the  one  hand,  the  benefit  of  associated  capital  of  large 
amount,  with  well  fitted  appliances  for  the  business. 
But  this  has  the  effect  to  drive  individual  salvors  out  of 
the  business,  and  the  daring  and  courage  and  insensi- 
bility to  danger,  nerved  by  the  prospect  of  large  reward, 
which  are  manifested  constantly  by  individual  salvors, 
are  replaced  by  the  poor  substitute  of  hired  labor,  which 
has  nothing  to  gain  by  taking  risks,  and  is,  therefore, 
likely  to  fail  to  use  promptly,  at  critical  moments,  the 
ample  means  placed  at  its  disposal. 
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The  corporation  is  entitled  to  a  proper  compensation 
for  the  use  of  its  two  steamers,  and  of  such  of  the  appli- 
ances on  board  of  them  as  were  used  in  the  service  ren- 
dered to  this  ship.  The  case  must  be  viewed  as  one  of 
contract,  for  work  and  labor,  without  reference  to  the 
value  of  the  ship  and  her  cargo,  as  an  element  in  the 
measure  of  compensation.  Marshall,  the  master  of  the 
Yankee,  placed  it  in  that  position,  by  what  passed  be- 
tween him  and  the  master  of  the  ship.  It  is  manifest, 
that  the  latter,  by  regarding  $1,000  as  a  large  charge, 
and  offering  $500,  had  no  idea  that  he  was  subject- 
ing his  vessel  and  cargo  to  a  salvage  charge.  It  is 
entirely  clear,  on  the  evidence,  that  if  he  had  been  told 
that,  if  he  allowed  himself  to  be  towed  off  from  where  he 
was,  by  the  Yankee,  he  would,  in  the  end,  be  obliged  to 
pay  her  owners  a  compensation  of  $25,000  for  the  service, 
he  would  have  assumed  the  risk  of  remaining  there,  the 
wind  having  already  changed  to  a  favorable  quarter, 
until  a  vessel,  more  moderate  in  her  demands,  should 
come  to  his  aid.  The  master  of  the  ship  says,  that  he 
heard  no  mention  of  any  price  by  Marshall,  except 
$1,000,  and  that  he  heard  nothing  about  j£2,000,  or  about 
any  pounds. 

The  hazard  to  the  steamers  and  the  property  on  board 
of  them,  whatever  it  was,  is  to  be  taken  into  view,  as 
making  the  service  worth  more  than  if  there  had  been 
no  hazard  to  them.  But  the  idea  that  a  proportion  of 
the  cost  of  maintaining  the  steamers  and  property  for 
occasional  service,  and  of  the  current  expenses  of  the 
corporation,  while  such  steamers  and  property  are  not 
employed  in  the  service  of  this  ship,  is  to  be  paid  by  this 
ship,  is  wholly  inadmissible.  In  this  case,  the  corpora- 
tion would  have  had  a  claim  for  compensation  for  the 
time  and  services  of  the  steamers  in  endeavoring  to  pull 
the  vessel  off,  even  if  they  had  failed.  Their  compensa- 
tion must,  of  course,  be  greater  because  of  their  success. 

I  whoUy  reject  the  testimony  of  the  so-called  ex- 
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pert  witnesses  on  both  sides,  who  give  evidence  as  to 
their  opinion  of  the  value  in  money  of  the  services  ren- 
dered. They  proceed  on  grounds  which  are  unsound, 
and  not  in  consonance  with  the  views  which,  as  above 
stated,  must  govern  this  case. 

On  the  whole  evidence,  I  think  91,500  is  ample  com- 
pensation in  this  case,  and,  as  the  claimants,  before  suit 
was  brought,  offered  to  pay  $2,000  by  way  of  compro- 
mise, I  allow  no  costs  to  the  libellants.* 

E.  W.  StougHon  and  J.  E.  Parsons^  for  the  libellants. 

E.  G.  BeneMct  and  T.  Scudder^  for  the  claimants. 
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Master. — Agsnt. — ^Tow-boat. — ^Ick. — Neolioenck. 

Where  D.,  the  master  of  a  barge^  which  lay^  laden  with  coal^  at  Newhurgh^  was 
discharged,  and  was  notified  that  the  barge  was  put  in  charge  of  one  W.,  aud 
on  the  same  day  D.  was  told  by  the  owners  of  the  cargo^  who  were  agents  of 
the  owners  of  the  barge,  to  bring  the  barge  and  her  load  to  New  York  if  he 
got  a  chance,  whereupon  he  applied  to  a  tug  to  tow  the  barge  down,  and  the 
master  of  the  tug  told  him  it  was  not  safe  to  take  her  down,  on  account  of  the 
ice,  whereupon  D.  said  he  would  take  the  risk,  and  the  tug  took  hold  of  her, 
and,  while  the  barge  was  being  hauled  out,  W.  caused  the  master  of  the  tug 
to  be  told  that  he  must  nut  take  the  barge,  as  D.  had  no  authority,  but,  as  D. 
agreed  to  take  the  risk,  the  tug  took  the  barge  in  tow,  and,  in  going  down  tho 
river,  the  barge  was  cut  through  by  the  ice  and  sunk,  and  the  owners  of  the 
barge  and  the  cargo  filed  libels  to  recover  for  the  loss  : 

Held,  That  D.  had  no  authority  on  behalf  of  the  libellants  to  take  for  them  the 
risk  of  going  through  the  ice ; 

That  the  tug,  under  the  circumstances,  took  all  the  risks  of  safe  towage,  and  it 
was  negligence  to  tow  the  bar^e  into  the  ice,  and  the  tug  was  liable  for  the 
loss. 

*  The  libellants  appealed  to  the  Circuit  Court  from  this  decision.  That  Court, 
although  the  rule  in  the  case  of  77ie  Morning  Star  had  been  overruled  by  the  case 
of  The  Camanche,  (8  Wall.,  448,)  affirmed  this  decree,  in  January,  1871. 
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Blatchfoed,  J.  These  were  two  libels  filed,  the 
first  one  by  the  owner  of  the  barge  Arctic,  and  the 
second  one  by  the  owners  of  a  cargo  of  coal  on  board  of 
her,  to  recover  damages  for  the  loss  of  the  barge  and 
her  cargo,  in  consequence  of  her  having  been  cut  through 
by  ice  in  the  Hudson  river,  in  the  gorge  just  above 
West  Point,  and  sunk,  about  dusk  on  the  evening  of 
the  27th  of  December,  1867,  while  in  tow  of  the  steam- 
tug  James  A,  Wright,  from  Newburgh  bound  to  New 
York.  The  libels  allege  that  the  barge  was  taken  in 
tow  without  authority,  and  after  those  in  charge  of  the 
tug  had  been  forbidden  to  take  her,  and  that  the  loss 
occurred  through  the  fault,  negligence  and  want  of  care 
of  those  in  charge  of  the  tug.  The  defence  set  up  in 
the  answers  is,  that  the  towing  was  authorized  by  one 
Dodge,  as  master  of  the  barge,  and  in  command  of  her, 
and  exercising  control  over  her  navigation  ;  that  Dodge 
agreed  to  take  the  risk  of  the  ice ;  that  the  barge,  on 
the  voyage,  sprung  a  leak  by  striking  ice,  and  sank 
because  she  did  not  have  a  proper  pump  ;  and  that  the 
loss  did  not  happen  through  fault,  negligence  and  want 
of  care  of  those  on  the  tug.  This  defence  is  sought  to 
be  made  out  principally  by  the  deposition  of  Dodge, 
which  has  been  taken  on  the  part  of  the  claimants,  but, 
instead  of  aiding  the  defence,  it  satisfactorily  establishes 
the  case  on  the  part  of  the  libellants.  The  barge  was 
taken  in  tow,  at  Newburgh,  during  the  afternoon  of  the 
27th  of  December.  Dodge  testifies  that  he  was  dis- 
charged as  master  on  the  24th  of  December,  and  was 
then  notified  that  the  barge  was  put  in  charge  of  one 
Wanzer,  at  Newburgh ;  that,  after  he  was  discharged, 
but  on  the  same  day,  he  was  told  by  the  owners  of  the 
cargo,  who  were  the  agents  of  the  owner  of  the  barge, 
to  bring  the  barge  and  her  load  of  coal  to  New  York, 
if  he  got  a  chance ;  that  the  master  of  the  tug  told  him, 
before  they  started,  that  there  was  ice  in  the  river 
below,  and  that  it  was  not  safe  to  take  the  boat  down  ; 
that  he  told  the  master  of  the  tug  that  he  would  take  the 
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risk  of  the  ice  himself ;  that,  when  the  barge  was  about 
to  be  taken  in  tow,  be  heard  the  master  of  the  tug  and 
his  men  forbidden,  by  a  person  on  the  dock,  at  !N^ew- 
burgh,  to  move  her ;  that  she  had  a  pump  which  was 
in  good  order ;  that  the  ice  was  choked  up  at  West 
Point,  and  could  be  seen  ahead  before  it  was  reached, 
there  being  no  open  passage  through  it ;  and  that,  after 
the  barge  was  cut  through  by  the  ice,  he  pumped  with 
the  pump  until  he  found  she  could  not  be  saved.  It 
appears,  by  other  testimony,  that  Wanzer,  on  seeing  the 
barge  being  hauled  out  to  be  towed,  caused  the  master 
of  the  tug  to  be  told  that  he  must  not  take  the  barge 
with  him,  as  Dodge  had  no  authority.  Upon  this,  the 
master  of  the  tug  at  first  refused  to  tow  the  barge,  but, 
at  length,  he  proposed  to  Dodge  to  run  the  risk,  and 
Dodge  said  he  would  take  the  risk,  and  then  the  barge 
was  taken  in  tow.  At  the  most,  therefore,  Dodge  had 
authority  only  to  bring  the  barge  and  her  cargo  to  New 
York.  He  had  no  authority  to  have  a  hole  cut  in  the 
barge  by  the  ice,  and  to  deposit  her  and  her  cargo  at 
the  bottom  of  the  river,  instead  of  landing  her  at  New 
York  safely  ;  and  he  had  no  authority,  on  behalf  of  the 
libellants,  to  take  for  them  the  risk  of  going  into  and 
through  the  ice  choked  up  at  West  Point,  at  a  time 
when  the  master  of  the  tug  expressly  told  him  that  it 
was  not  safe  to  take  the  boat  down.  The  tug,  taking 
the  barge  in  tow,  under  the  circumstances  above  stated, 
took  all  the  risk  of  her  safe  towage,  and  it  was  neg- 
ligence on  the  part  of  the  tug  to  drag  the  barge  into  the 
choked  ice,  so  that  she  could  be  and  was  cut  through 
and  sunk. 

There  must  be  decrees  for  the  libellants,  in  both 
cases,  with  costs,  with  references  to  compute  the  dam- 
ages. 

TT.  2J.  Beebe,  for  the  libellants. 

D.  McMahon^  for  the  claimants. 
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THE  OANAL-BOAT  JOHN  J,  WILTSIE. 

Mabteb. — Failure  to  Exhibit  Enrolment. 

Where  a  canal-boat  was  not  enrolled  or  licensed,  and  had  no  documents: 
Held,  That  the  failure  of  the  master  to  exhibit  such  enrolment  or  license  when 
demanded^  did  not  subject'  the  vessel  to  the  penalty  provided  by  the  13th 
section  of  the  Act  of  Febmary  18th,  1793,  (1  Slat,  at  Large,  809.) 

This  was  an  information,  filed  in  behalf  of  the  United 
States  against  a  canal-boat,  to  recover  a  penalty  for 
the  failure  of  her  master  to  exhibit  to  the  proper  officer 
of  the  revenue  an  enrolment  or  license,  when  demanded. 
It  was  admitted  that  the  vessel  had  not  taken  out  any 
enrolment  or  license,  and  that  the  master  could  not 
exhibit  any  enrolment  or  license,  when  the  demand  Was 
made. 

For  the  United  States,  E.  Pierrepont^  JJ.  S,  Dist.  Atty. 

For  claimants,  0.  FrisMe, 

Blatchfobd,  J.  As  it  is  admitted,  in  this  case,  that 
the  canal-boat  was  not  enrolled  or  licensed,  and  had  no 
documents  to  exhibit  to  the  officer,  there  was  no  viola- 
tion of  the  13th  section  of  the  Act  of  February  18th, 
1793,  (1  U.  S.  Stat,  at  La/rge,  309,)  on  the  part  of  the 
master  of  the  boat,  in  not  exhibiting  an  enrolment  or 
license  to  the  proper  officer.  The  information  does  not 
allege  that  the  vessel  was  enrolled  or  licensed,  nor  does 
it  allege  that  the  vessel  was  not  enrolled  or  licensed.  It 
merely  alleges  that  the  vessel  was  required  to  be  enrolled 
and  licensed,  and  that  there  was  a  violation  of  the  said 
13th  section,  by  the  neglect  and  refusal  of  the  master  to 
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exhibit  the  enrolment  and  license  of  the  vessel.  The 
13th  section  was  intended  to  inflict  a  penalty  only  for 
the  failure  of  the  master  of  the  vessel  to  exhibit  the 
enrolment  or  license  of  the  vessel,  when  required  to  do 
so,  provided  the  vessel  had  taken  out,  in  fact,  an  enrol- 
ment or  license.  The  section  provides,  "that  it  shall 
be  lawful,  at  all  times,  for  any  officer  concerned  in  the 
collection  of  the  revenue,  to  inspect  the  .enrolment  or 
license  of  any  ship  or  vessel,  and,  if  the  master  of  any 
such  ship  or  vessel  shall  not  exhibit  the  same,  when 
thereunto  required  by  such  officer,  he  shall  pay  one 
hundred  dollars."  By  the  provisions  of  the  8th  section 
of  the  Act  of  July  18th,  1866,  (14  TJ.  8.  8tat.  at  Large, 
180,)  where  the  master  of  a  vessel  is  subject  to  a  penalty 
for  a  violation  of  the  revenue  laws,  the  vessel  is  holden 
for  the  payment  of  the  penalty,  and  may  be  seized  and 
libelled  therefor.  A  failure  to  exhibit  an  enrolment  or 
a  license,  under  the  13th  section  of  the  Act  of  1793, 
presupposes  that  the  document  has  been  taken  out  by 
the  vessel.  The  penalties  for  trading  with  a  vessel 
without  her  being  enrolled  and  licensed,  are  inflicted  by 
the  6th  section  of  the  Act.  There  are  no  allegations  in 
the  information  founded  on  any  violation  of  that  section. 
The  information  is  dismissed. 
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Collision  at  Pibrb. — Steameb  Comino  In  and  Steamer  Going  Out. — 

Usage. — Right  of  Wat. 

Where  two  steamers  nsed  the  same  pier,  the  State  of  New  York,  a  large  steamer 
moning  through  the  Sound,  whose  berth  was  at  the  side  of  the  pier,  and  whose 
hour  of  departure  was  4  P.  M.,  and  the  Sylvan  Stream,  a  small  steamer  which 
made  rapid  trips  up  and  down  the  East  river,  coming  in  at  about  4  P.  M.,  and 
leaving  at  4.16 ;  and  it  was  the  usage  of  the  latter  on  that  trip,  if  she  came  before 
the  former  had  started,  to  stop  off  in  the  stream  and  whistle,  and,  if  the  former 
did  not  answer  or  start,  to  come  to  the  end  of  the  pier  and  land  her  passengers 
before  the  former  started ;  and,  on  one  occasion,  coming  according  to  this  usage 
and  whistling,  and  receiving  no  answer,  she  started  to  come  to  the  pier,  and  had 
ahnoet  reached  it,  when  the  State  of  JSew  York  started  to  come  out,  and,  though 
her  engine  was  stopped  and  backed,  it  was  not  done  soon  enough  to  prevent  a 
collision,  her  stem  striking  the  smaller  steamer  a  square  blow  on  the  end  of  her 
shaft,  and  being  at  the  time  about  three  feet  outside  of  the  end  of  the  pier ; 

JBdd,  That  the  Sylvan  Stream,  having  begun  to  make  her  landing  before  the  State 
of  New  York  had  begun  to  move,  was,  under  the  circumstances,  entitled  to  com- 
plete it  without  embarrassment  from  the  latter; 

That  she  was  not  bound,  under  the  circumstances,  to  deviate  firom  her  usual  mode 
of  making  the  lancUng ; 

That  the  collision  occurred  from  negligence  on  the  part  of  the  State  of  New  York, 
in  starting  when  she  did,  which  happened  because  the  pilot  who  started  her, 
did  so  from  aft,  where  he  could  not  see  ahead,  and  then  walked  forward  to  his 
post  in  the  pilot-house,  the  vessel  thus,  for  a  short  period,  running  right  into 
danger,  with  no  one  to  stop  her. 

This  was  a  cause  of  collision  instituted  by  the  Har- 
lem &  New  York  Transportation  Co.,  owners  of  the 
steamboat  Sylvan  Stream,  against  the  steamboat  State 
of  New  Tork,  to  recover  the  damages  sustained  by  the 
former  vessel,  in  a  collision  which  occurred  in  the  East 
river,  on  the  afternoon  of  the  13th  day  of  June,  1867. 
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The  Sylvan  Stream  was  a  fast  steamboat,  which  made 
hourly  trips  between  Pier  24,  in  the  East  river,  and 
Harlem;  and  the  State  of  New  York  was  a  Sound 
steamer,  whose  berth  was  at  the  upper  side  of  the  same 
pier.  The  sailing  hour  of  the  State  of  New  York  was 
4  P.  M.,  at  which  time  the  Sylvan  Stream  usually  arrived 
at  Pier  27,  and,  when  the  tide  was  flood,  she,  at.  that 
hour,  landed  at  the  end  of  the  pier,  with  her  head  down 
stream.  To  avoid  embarrassing  each  other,  it  had  been 
the  practice  between  these  two  boats,  that,  when  upon 
the  4  o'clock  trip,  the  Harlem  boat  arrived  near  Pier  24 
before  the  State  of  i^^ew  York  had  commenced  to  move 
out  of  her  berth,  she  stopped  in  the  river,  a  short  dis- 
tance above  Pier  24,  to  allow  the  State  of  New  York  to 
pass  out  ahead  of  her,  if  ready  to  move ;  if  the  State  of 
New  York  was  not  ready,  then  the  Harlem  boat  started 
again,  and  made  her  landing  at  the  end  of  the  pier 
before  the  State  of  New  York  left  her  berth.  On  the 
day  of  the  collision,  the  Sylvan  Stream  arrived  before 
the  State  of  New  York  had  started,  and,  in  accordance 
with  the  usage,  stopped  off  Pier  27,  and,  as  she  claimed, 
blew  her  whistle  to  call  the  attention  of  the  State  of 
New  York  to  her  presence.  The  State  of  New  York  did 
not  begin  to  move,  and,  accordingly,  the  Stream  started 
again  to  make  the  landing.  But  soon  after  she  had 
begun  to  move  in  towards  Pier  24,  and  while  she  was  so 
crossing  the  bows  of  the  State  of  New  York,  the  State 
of  New  York  started  her  engines.  After  she  had  begun 
to  move  out,  it  was,  however,  discovered  by  those  in 
charge  of  the  State  of  New  York,  that  the  Stream  had 
already  started,  whereupon  the  engine  of  the  State  of 
New  York  was,  at  once,  stopped  and  reversed,  but, 
before  her  headway  could  be  entirely  stopped,  she  struck 
the  Sylvan  Stream  a  square  blow  upon  the  end  of  her 
starboard  shaft — the  Sylvan  Stream  having  then  arrived 
at  the  end  of  Pier  24,  and  being  j  ust  about  to  throw  out 
her  plank.    The  blow  was  not  a  heavy  one,  as  the  State 
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of  New  York  was  barely  moving,  her  stem  not  being 
over  three  feet  outside  of  the  end  of  the  pier ;  but, 
being  upon  the  shaft,  it  caused  an  injury  to  the  engine, 
for  which  injury  this  suit  was  brought. 

For  libellants,  Benedict  <&  Benedict. 

For  claimants,  J.  W.  C.  Leveridge  and  B.  JS.  Huntley. 

Benedict,  J.  The  facts  which  are  undisputed  make 
a  clear  case  in  favor  of  tbe  libellants,  as  it  appears  to 
me.  It  was  a  manifest  error  in  the  State  of  New  York 
to  commence  to  move  after  the  Stream  had  started  up, 
and  was  reaching  in  to  make  her  landing,  at  the  end  of 
Pier  24.  She  should  have  waited  until  the  Stream  had 
reached  her  landing-place  at  the  pier.  The  Stream  having 
commenced  to  make  her  landing  before  the  State  of  New 
York  had  commenced  to  move,  was,  under  the  circum- 
stances, entitled  to  complete  it  without  embarrassment 
from  the  State  of  New  York,  and  this  she  could  have 
accomplished  without  causing  a  delay  of  more  than  a 
moment  or  two. 

Much  evidence  was  given  upon  the  hearing,  tending 
to  show,  on  the  one  side,  that  the  Stream  stopped  and 
backed  her  engine  after  the  State  of  New  York  began 
to  move,  when  she  might  have  kept  on,  and  thus  avoided 
the  collision ;  and,  on  the  other  side,  to  show  that  she 
was  compelled  to  stop  and  back,  to  avoid  running  into 
the  pier.  But  it  is  clearly  shown  that  she  made  her 
landing  in  the  usual  way,  and,  if  it  be  assumed  that  the 
evidence  shows  that,  in  case  she  had  kept  on  by  her 
pier,  the  collision  would  have  been  avoided,  the  fact  is 
not  material,  in  the  aspect  in  which  I  view  the  case. 

The  operation  of  landing,  at  the  end  of  the  pier,  was 
a  single  and  well-known  operation,  to  be  executed  with 
dispatch,  in  a  rapid  tide-way.  It  necessarily  involved 
a  crossing  of  the  bows  of  the  State  of  New  York,  and  a 
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stopping  and  backing,  to  bring  up  properly  at  the  pier, 
and  it  required  but  a  short  period  of  time  for  its  com- 
pletion. Having  properly  undertaken  this  manoeuYre 
before  the  State  of  New  York  began  to  move  out,  the 
Stream  was  fully  justified  in  completing  it,  upon  the 
assumption  that  the  State  of  New  York  would  not  move 
out  in  such  a  way  as  to  interfere  with  her. 

The  collision  arose  from  negligence  on  the  part  of 
the  State  of  New  York,  in  beginning  to  move  when  she 
did ;  and  this  happened  because  the  pilot  who  started 
her,  and  who,  as  I  understand  the  evidence,  had  the  sole 
control  of  the  engine  bells  when  he  started  her,  stood 
aft,  where  he  could  not  see  out  ahead,  and  then  walked 
forward  a  considerable  portion  of  the  length  of  the 
boat,  to  his  proper  post  at  the  pilot-house.  The  State 
of  New  York  was  thus,  for  a  short  period  of  time,  mov- 
ing directly  into  danger  of  collision,  with  no  one  to  stop 
her.  The  period  of  time  was  very  short,  it  is  true,  but 
it  was  sufllcient  to  cause  the  collision,  for  the  evidence 
shows  that  three  feet  would  have  avoided  it. 

It  must  be  remembered,  also,  that  this  is  not  the  case 
of  two  vessels  meeting  or  crossing  in  their  courses  at 
sea,  but  of  one  vessel  departing  from  the  side  of  a  pier, 
at  the  end  of  which  the  other  was  to  land.  The  vessels 
were  passenger  boats,  running  by  time-tables,  and,  cer- 
tainly, so  far  as  the  Sylvan  Stream  was  concerned, 
compelled  to  make  landings  rapidly,  as  the  State  of  New 
York  knew.  The  State  of  New  York  had  the  oppor- 
tunity given  her  to  make  her  departure  first.  Not  being 
ready  to  do  so,  she  was  bound  to  wait  quietly  till  the 
Sylvan  Stream  had  made  her  landing ;  and,  having  failed 
to  do  so,  she  should  be  held  solely  responsible  for  the 
collision,  even  if  it  were  true  that  the  Stream,  by  aban- 
doning her  landing,  could  have  escaped  the  danger  which 
the  fault  of  the  State  of  New  York  had  thrust  upon  her. 
She  was  not  bound  to  abandon  her  landing,  but  had  the 
right  to  keep  on,  and  rely  upon  the  State  of  New  York's 
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stopping  in  time  to  avoid  her.  The  rule  here  laid  down, 
as  applicable  to  vessels  situated  as  these  two  vessels 
were,  seems  to  me  necessary,  to  avoid  constant  danger 
and  controversy,  and  ona  which  will  work  injustice  to 
no  one. 

The  decree  must,  accordingly,  be  for  the  libellant, 
with  a  reference  to  ascertain  the  amount. 


MAT,  1869. 

THE  UNITED  STATES  vs.   EOBBET  D  BOGAET. 

U.  S.  Navt. — ^Patmabtbr's  Clerk. — Eiibbzzlbmxnt. 

A  pftymastor^B  clerk  in  the  navy  Ib  "  a  person  in  the  naval  forces  of  the  United 
States,*  within  the  meaning  of  the  first  section  of  the  Act  of  March  2d«  1868, 
(12  Stat,  at  LargCt  p.  696,)  and  if  he  emhezzles  funds  of  the  United  States,  he 
18  not  liable  to  the  penalty  provided  in  the  third  section  of  that  Act,  bnt  is 
liable  for  tUe  amount  embezded. 

Behtediot,  J.  This  case  comes  before  the  Oourt  on 
a  motion  for  judgment  on  a  verdict,  taken  snbject  to 
the  opinion  of  the  Oourt.  The  action  is  brought  in 
behalf  of  the  United  St-ates,  against  the  defendant,  who 
was  a  paymaster's  clerk  in  the  United  States  navy,  and 
a  recovery  is  claimed  under  the  provisions  of  the  Act  of 
March  2d,  1863,  (12  Stat,  at  Large,  p.  696.) 

This  statute  provides,  in  the  1st  section,  among  other 
things,  that  any  person  in  the  land  or  naval  forces  of  the 
United  States,  or  in  the  militia  in  actual  service,  who 
shall  steal,  embezzle,  or  knowingly  and  willfully  misap- 
propriate, or  apply  to  his  own  use  or  benefit,  any  money 
or  other  property  of  the  United  States,  shall  be  deemed 
guilty  of  a  criminal  offence,  and  shall  be  subject  to  trial 
and  punishment  by  a  court-martial,  in  the  manner  pro- 
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vided  by  the  Act.  In  the  3d  section  of  the  Act,  it  is 
further  provided,  that  any  person  not  in  the  military  or 
n%yal  forces  of  the  United  States,  nor  in  the  militia 
called  into  or  actively  employ<^d  in  the  service  of  the 
United  States,  who  shall  do  or  commit  any  of  the  acts 
prohibited  in  the  1st  section,  shall  forfeit  and  pay  to  the 
United  States,  the  snm  of  $2,000,  and,  in  addition, 
doable  the  amount  of  damages,  which  the  United  States 
may  have  sustained  by  reason  of  the  doing  or  committing 
such  act,  together  with  the  costs  of  suit;  and  such 
forfeiture  and  damages  shall  be  sued  for  in  the  same 

suit. 

Upon  the  trial  of  the  cause,  evidence  was  given  on 
the  part  of  the  Government,  showing  that  the  defend- 
ant was  a  paymaster's  clerk,  on  board  the  receiving  ship 
Vermont,  and  that,  while  acting  in  that  capacity,  he 
converted  to  his  own  use  certain  moneys  belonging  to 
the  United  States ;  and  the  jury,  under  objections  on  the 
part  of  the  defendant,  were  instructed  to  bring  in  a 
verdict  for  the  sum  of  $2,000,  and,  in  addition,  double 
the  amount  of  damages  which  they  found  the  Oovem- 
ment  to  have  sustained  by  reason  of  the  acts  of  the 
defendant ;  reserving  for  the  opinion  of  the  Court  the 
question  of  the  applicability  of  the  3d  section  of  the  Act 
of  March  2d,  1863,  to  a  person  holding  the  position  which 
the  defendant  did* 

The  question  thus  reserved  I  have  now  considered, 
and  am  of  the  opinion  that  the  ruling  at  the  trial  cannot 
be  sustained. 

The  defendant  was  shown  to  be  a  paymaster's  clerk, 
regularly  appointed  as  such,  and  at  the  time  in  question 
in  actual  service  on  board  the  national  ship  Vermont. 
In  this  capacity,  he  had  charge  of  certain  funds  of  the 
United  States,  to  be  used  by  him  in  payment  of  seamen 
and  other  persons  on  the  pay  rolls  of  the  navy,  which  he 
converted  to  his  own  use. 

Persons  holding   such  positions,  are  appointed  by 
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virtue  of  a  statute  providing  for  the  organization  of  the 
navy.  They  are  required  to  wear  the  uniform  of  the 
navy.  They  are  upon  the  pay  rolls  of  the  navy,  and 
draw  pay  as  part  of  the  naval  forces.  They  have  a  rank 
in  the  navy.  They  are  compelled  to  bind  themselves  to 
be  governed  by  the  laws  and  regulations  for  the  govern- 
ment of  the  navy,  and  I  cannot  doubt  that  they  would 
be  held  liable  to  trial  by  court-martial. 

The  3d  section  of  the  Act  of  1863,  is  only  applicable 
to  persons  not  in  the  military  or  naval  forces  of  the 
United  States,  and  cannot  be  held  applicable  to  persons 
who  would  be  liable  to  trial  by  court-martial,  under  the 
1st  section. 

In  the  case  of  a  paymaster's  clerk  in  the  army,  ar- 
rested for  trial  before  a  court-martial,  for  acts  prohibited 
by  the  1st  section  of  the  Act  of  March  2d,  1863,  it  has 
been  held  that  such  a  person  was  in  the  military  service, 
and  liable  to  trial  by  a  military  tribunal,  and  not  entitled 
to  be  discharged  on  liabeas  corpiis^  {In  the  matter  of  John 
Thomas,  HiU,  J.j  IT.  S.  Dist.  Court  for  the  Southern  Bist. 
of  Mississippi,  1  Chicago  Legal  News,  p.  245.) 

I  can  see  no  ground  for  a  distinction  between  the 
army  and  the  navy,  in  regard  to  the  status  of  this  officer, 
and  must  hold  that  the  defendant  was  in  the  naval  forces 
of  the  United  States,  and  liable  to  trial  by  court-martial 
as  such.  If  the  defendant  was  in  the  naval  forces,  he  is 
not  liable  to  the  penalties  prescribed  by  the  3d  section 
of  the  Act  of  March  2d,  1863,  and  the  verdict  therefore 
being  for  $2,000,  and,  in  addition,  double  the  amount  of 
damages  proved,  according  to  the  provisions  of  the  3d 
section  of  that  Act,  does  not  warrant  judgment  for  that 
amount. 

There  must,  accordingly,  be  a  new  trial,  unless  the 
Government  consent  to  reduce  the  verdict  to  the  amount 
of  actual  damages,  as  proved. 
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IN  THE  MATTEE  OP  JOHN  P.  COOKS,  A  BANK- 

EUPT. 

Bakeb. — ^Tr^esiian. 

A  baker,  who  buys  floar,  which  he  makes  into  bread,  and  sells  the  bread  to  daily 
oostomers,  la  a  tradeaman  within  the  meaning  of  the  29th  section  of  the  Bank- 
ruptcy Act^  and  ia  not  entitled  to  a  diachaige,  if  he  has  not  kept  proper  books 
of  account 

Bb:kedigt,  J.  This  case  raises  the  question  whether 
a  person  whose  occupation  is  that  of  a  baker,  and  who 
buys  flour,  which  he  converts  into  bread,  and  then  sells 
the  bread  to  daily  customers,  is  to  be  deemed  a  trades- 
man, within  the  meaning  of  the  29th  section  of  the 
Bankrupt  Act,  and  therefore  not  entitled  to  a  discharge, 
where  it  appears  that  he  has  kept  no  books  of  account 
whatever. 

As  neither  counsel  have  referred  to  any  authority 
bearing  upon  the  question,  I  am  justified  in  assuming 
for  the  purposes  of  this  case  that  no  authorities  exist, 
either  in  this  country  or  in  England,  which  throw  auy 
light  upon  the  subject.  In  the  absence  of  any  light  from 
authorities,  I  incline  to  the  opinion  that  the  petitioner 
must  be  held  to  be  a  tradesman,  and,  therefore,  not  enti- 
tled to  a  discharge,  for  the  reason  that  it  appears  that 
he  has  kept  no  books  of  account. 
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THE  STEAMSHIP  NEBEASKA. 

Damaoss  bt  Oolusion. — ^Vbssbl  Sunk  at  Phbr. — Cost  of  Rais- 

ino. — ^total  lo0b. 

Where  a  eanal-boat,  iriih  a  cargo  of  coal  on  board,  lying  at  a  pier  in  the  harbor  of 
New  York,  was  strack  bj  a  steamship  and  sunk  in  thirty  feet  of  water,  and  it 
was  not  possible  to  ascertain  the  amonnt  of  her  injury  as  she  lay,  and  her 
owner  contracted  to  hare  her  raised  for  |500,  and  she  was  raised  and  put  upon 
ways,  and  then,  on  an  examination  and  survey,  it  was  found  that  she  was  not 
worth  repairing,  and  she  was  sold  at  auction  for  $100 : 

Heid^  That  the  ovnier  of  the  canal-boat  was  entitled  to  recoTer  as  damages  the 
value  of  the  boat  as  a  total  loss,  deducting  the  sum  for  which  she  was  sold,  and, 
in  addition,  the  cost  of  raising  the  boat,  and  of  putting  her  on  the  ways  to  be 
examined,  after  she  was  raised. 

Bekbdiot,  J.  This  case  comes  before  the  Oourt  upon 
exceptions  to  the  Oommissioner's  report  of  the  amount 
of  damages  sustained  by  the  libellant,  by  reason  of  the 
sinking  of  his  canal-boat,  the  *'  Sarah  Ball/'  in  a  collision 
with  the  ^Nebraska. 

The  boat  when  sunk  was  lying  at  the  end  of  a  pier  in 
the  harbor  of  New  York,  and  had  on  board  a  cargo  of 
coal.  Where  the  vessel  sunk  the  water  was  about  30  feet 
deep,  and  it  was  not  possible  to  ascertain  the  extent  of 
her  injuries  as  she  lay  upon  the  bottom,  but  it  was  mani- 
festly possible  to  raise  her.  A  contract  was  accordingly 
made  with  a  wrecking  company  to  raise  her  for  $500,  and 
she  was  thereupon  raised  and  placed  upon  ways  and  ex- 
amined. She  was  then  found  to  be  so  much  injured  that 
the  cost  of  repairing  would  exceed  her  value  when  re- 
paired, wherenpon  she  was  sold  at  auction  for  $100. 

The  Oommissioner  allowed  the  value  of  the  vessel 
previous  to  the  collision,  (as  a  total  loss,)  less  the  pro- 
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ceeds  of  her  sale,  and  in  addition  the  expenses  of  raising 
her  and  placing  her  upon  the  ways. 

To  this  report  the  only  serious  objection  taken  relates 
to  the  allowance  of  the  expenses  of  raising  the  vesse], 
and  placing  her  upon  the  ways,  and  it  is  insisted,  on  the 
part  of  the  claimant,  that  the  raising  of  the  vessel  was 
at  the  risk  of  the  party  incurring  the  expense,  and  was 
not  chargeable  against  the  wrong  doer,  in  addition  to  the 
value  of  the  vessel,  it  having  turned  out  that  the  vessel 
was  not  worth  raising.  In  support  of  this  position,  the 
case  of  the  Metropolis,  decided  by  Judge  Betts  and 
afELrmed  by  Mr.  Justice  Kelson,  and  also  by  the  Supreme 
Gourt,  is  relied  on  as  an  authority. 

The  law  laid  down  in  the  case  of  the  Metropolis,  I  do 
not  conceive  to  be  applicable  in  the  present  case.  In 
the  case  of  the  Metropolis,  the  vessel  was  sunk  in  the 
middle  of  the  Sound,  some  sixteen  miles  wide,  and  there 
was  no  reasonable  ground  for  supposing  that  efforts  to 
raise  her  would  be  attended  with  success.  Here  the 
vessel  was  sunk  at  a  pier,  where  it  was  known  that  she 
could  be  raised  at  an  expense  of  $500 ;  and  when,  until 
she  was  raised,  it  was  impossible  to  ascertain  whether  it 
would  be  expedient  to  repair  her  or  not.  Under  such 
circumstances,  it  seems  to  me  that  it  was  incumbent  upon 
a  prudent  owner  to  have  the  vessel  raised.  The  raising 
was  a  necessary  proceeding  to  enable  the  libellant  to  de- 
termine his  course  as  to  her  repairs,  and  to  compute  his 
loss,  and  he  is  entitled  to  be  repaid  the  reasonable  ex- 
pense thereby  incurred.  Such  was  the  ruling  in  the  case 
of  The  Engineer,  (1  Lush.  138.) 

Furthermore,  this  vessel  was  sunk  at  a  pier  where  she 
was  an  obstruction  to  the  harbor  of  New  York.  She 
could  not  lawfully  be  permitted  to  remain  where  she 
was,  and,  if  not  raised  by  the  libellant,  might  be  removed 
by  the  Oommissioners  of  Pilots  at  the  expense  of  the 
libellant.    {Imvs  ofN.  Y.,  1860,  clujup.  622,  sec.  I.) 

The  libellant  was,  therefore,  bound  to  raise  her,  and 
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the  expenses,  to  which  he  was  put,  became  a  part  of  the 
damages  caused  by  the  collision.  The  allowance  of  the 
expense  of  raising  seems  to  me,  therefore,  to  be  correct. 
As  to  the  expense  of  the  ways,  I  am  also  of  the  opinion 
that. it  was  a  necessary  expenditure,  to  enable  the  libel- 
lant  to  examine  his  vessel,  in  order  to  determine  his 
course  as  to  repairs,  and  it  is,  therefore,  properly 
allowed. 

The  report  must  be  confirmed. 


For  libellant,  Benedict  &  Benedict 
For  claimants,  Owenj  Nash  &  Gray, 


|(orl|jtrn  gistrttt  of  fltto  gorK, 
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THE  BAEGE  LEONAED. 

Admiralty  Jurisdiction. — ^Contract  of  AFrRsioHTMSNT. — Waters 

WITHIN  A  State. 

Where  a  libel  was  filed  against  a  vessel  upon  a  contract  to  carry  cargo  on  board 
of  her  from  New  York  city  to  Troy,  in  the  same  State,  to  reooyer  damages  for 
an  injary,  from  negligence,  received  by  the  cargo  on  the  voyage,  the  owners  of 
the  vessel  and  cargo  all  being  residents  of  New  York  State : 

Held,  That  the  canse  was  one  of  admiralty  jurisdiction. 

This  was  a  snit  against  the  barge  Leonard,  arising 
out  of  a  contract  of  affreightment,  for  the  transporta- 
tion of  certain  merchandise,  for  hire,  from  the  city  of 
New  York  to  the  city  of  Troy.  The  libel  alleged  that 
the  claimants,  McManus  and  Smith,  were  the  owners  of 
the  barge  at  the  several  times  in  the  libel  mentioned. 
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and  were  engaged  in  the  business  of  common  carriers 
of  goods,  wares,  and  merchandise,  for  hire,  between  the 
cities  of  New  York  and  Troy,  in  the  State  of  New  York, 
upon  the  Hudson  river,  a  navigable  stream,  in  which, 
between  the  said  two  cities,  the  tide  ebbs  and  flows,  and 
which  is  subject  to  the  maritime  laws  of  the  United 
States,  and  was  so  subject  during  the  time  thereinafter 
mentioned.  It  also  averred  that  the  claimants  carried 
on  their  said  business  upon  said  river,  in  and  upon  the 
said  barge  Leonard,  owned  by  them ;  and  then  set  forth 
a  contract  between  the  libellants  and  the  owners  of  the 
barge,  for  the  carriage  and  transportation  from  the  city 
of  New  York  to  the  city  of  Troy,  upon  the  said  barge, 
of  forty-two  barrels  of  sugar  and  one  hundred  and 
twenty-nine  chests  of  tea,  of  the  value  of  16,679.80, 
then  belonging  to  the  libellants,  and  the  receipt  of 
such  sugar  and  tea  by  the  claimants*  It  also  alleged, 
in  the  usual  form,  that  the  owners  of  the  barge,  in 
consideration  of  the  premises  and  of  a  certain  rea- 
sonable reward  agreed  to  be  paid  by  the  libellants, 
agreed  with  the  libellants  safely  and  securely  to  carry 
and  transport  such  sugar  and  tea,  as  such  common 
carriers  aforesaid,  upon  the  barge  Leonard,  from 
New  York  to  Troy,  within  a  reasonable  time,  and,  on 
the  arrival  thereof  at  Troy,  to  deliver  the  same  to  the 
libellants.  It  then  averred  that  the  claimants  com- 
menced the  transportation  so  contracted  for  upon  the 
said  Hudson  river,  in  and  upon  the  said  barge  Leonard, 
as  such  common  carriers ;  that  they  did  not  safely  and 
securely  carry  and  deliver  such  sugar  and  tea  according 
to  their  contract,  and  that,  by  the  unsafe  and  defective 
condition  of  the  barge  while  on  said  voyage,  and  while 
such  sugar  and  tea  was  therein  and  in  the  possession  of  the 
claimants,  and  by  the  carelessness  and  negligence  of  the 
claimants  and  their  servants  in  the  management  of  such 
barge,  large  quantities  of  water  came  into  said  barge, 
and    upon   and   into  such  sugar  and  tea  within  this 
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judicial  district,  whereby  the  libellants  sustained  dam- 
ages to  the  amount  of  $59288.35. 

The  claimants  filed,  with  their  claim  and  answer,  an 
exceptive  allegation,  in  the  nature  of  a  demurrer  for 
want  of  jurisdiction.  In  this  it  was  alleged  that  this 
court  had  no  jurisdiction  of  the  matters  contained  in 
the  libel :  that  the  same  were  not  matt'Crs  of  admiralty 
and  maritime  jurisdiction,  the  libel  being  filed  to  recover 
upon  a  contract  of  affreightment  to  be  performed  wholly 
within  the  State  of  New  York,  and  the  said  barge  not 
being  engaged  in  commerce  upon  the  high  seas,  or  be- 
tween ports  lying  in  different  States,  but  solely  and 
exclusively  engaged  in  the  internal  commerce  of  the 
State  of  New  York,  and  the.  libellants  and  claimants  all 
being  residents  and  citizens  of  that  State. 

The  case  was  argued  on  this  exceptive  allegation,  by 
W.  A.  Beach  for  the  libellants,  and  M.  Hale  for  the 
claimants. 

Mr.  Hale,  for  the  claimants,  cited  AUen  v.  Nmvberry^ 
21  Jffawa/rdj  224 ;  Moffuire  v.  Card^  id.  148 ;  The  BrooMffn^ 
2  Ben.  B.  547 ;  The  Commerce,  1  Black,  574  ;  3  Story  on 
the  Const,  sees.  1663,  1665 ;  1  Kmfs  Com.  366  to  377  ; 
Thomas  v.  Lane,  2  Bumner,  9  >  Ph41adelphiaj  k&c.  E.  B.  Co. 
V.  Philadelphia  AH.deQ.  Tow-hoat  Co.  23  Howa/rd,  209, 
affirming  same  case,  5  Am.  Law  Beg.  280;  SteamJ>oat 
Magnolia,  20  Howa/rd,  296 ;  The  Plymouth,  3d  Wallace,  20 ; 
CfObons  V.  Ogden,  9  Wheaton,  194,  195. 

Mr.  Beach,  for  the  libellants,  cited  ConkUng^s  Admir^ 
aUy,  pp.  21,  26,  166,  167,  and  notes  ;  The  Steamboat  J^er- 
son,  10  Wheaton,  428 ;  Peyroux  v.  Howard,  7  Peters,  824, 
343 ;  Steamnboat  Orleans  v.  Phoebus,  11  id.  175 ;  The  Genesee 
Chief,  12  Howard,  443  ;  The  Hine  v.  Trevor,  4th  Wallace, 
555 ;  The  New  Jersey  S.  N.  Co.  v.  The  Merchants*  Bank  of 
Boston,  6  Howard,  344 ;  The  randerUU,  6  WaOace,  225. 

HaijL,  J.  The  contract  of  affreightment  set  forth  in 
the  libel  in  this  case  was  for  the  transportation,  by 
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water,  on  board  a  vessel  engaged  in  the  business  of 
eommerce  and  navigation  ;  and  it  was  to  be  wholly  per- 
formed within  the  ebb  and  flow  of  the  tide*  The  con- 
tract, in  its  sabject-matter  and  in  its  whole  extent  and 
character,  was  exclusively  maritime  ;  and  the  waters  on 
which  it  was  to  be  performed,  from  the  commencement 
to  the  termination  of  the  voyage  requbed  for  its  per- 
formance, were  wholly  witliin  the  jurisdiction  of  the 
admiralty,  so  far  as  the  question  of  admiralty  jurisdic- 
tion can  depend  upon  locality  or  the  character  or  navi- 
gable capacity  of  the  waters  on  which  a  marine  tort  has 
been  committed  or  a  maritime  contract  is  to  be  per- 
formed. Such  being  the  character  of  the  contract^  and 
such  the  description  of  the  waters  upon  which  it  was  to 
be  performed,  it  is  supposed  that  no  admiralty  judge 
would  have  hesitated,  during  the  half  century  next  suc- 
ceeding the  adoption  of  the  Oonstitution  of  the  United 
States  and  the  passage  of  the  Judiciary  Act  of  1789,  to 
maintain  the  jurisdiction  now  invoked.  Indeed,  it  is 
believed  that  no  suggestion,  that  the  admiralty  jurisdic- 
tion of  the  courts  of  the  United  States  might  be 
restricted  by  the  limitations  upon  the  constitutional 
power  of  Congress  to  regulprte  commerce,  is  reported  as 
having  been  made,  in  any  court  of  the  United  States, 
until  the  case  of  2%«  New  Jersey  Steam  Navigation  Com- 
pany V.  Ths  Merchants^  Bank  of  Boston  (6  Howard^  344) 
came  before  the  Supreme  Court  of  the  United  States  in 
1848.  The  suggestion  then  made  by  Mr.  Justice  Nelson, 
though  a  mere  obiter  dictum^  was  nevertheless  entitled 
to  very  grave  consideration  as  the  opinion  of  a  judge 
justly  distinguished  for  the  soundness  and  ability  of  his 
judicial  decisions. 

The  subsequent  case  of  the  Genesee  Chief,  in  which 
the  Supreme  Court  overruled  prior  decisions  and  de- 
cided that  the  jurisdiction  of  the  Admiralty  Courts 
was  not  confined  to  tide  waters,  and  also  decided  that 
Congress  had  the  authority,  under  the  constitutional 
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grant  of  admiralty  and  maritime  jurisdiction,  to  extend 
that  jurisdiction  to  the  great  lakes  and  their  connecting 
waters,  although  it  had  no  authority  to  do  so  under  the 
grant  of  power  to  regulate  commerce,  seemed  to  be 
sufficient  to  more  than  countervail  the  force  of  Mr. 
Justice  Nelson's  suggestion  in  the  Merchants'  Bank 
ease  ;  and  it  was  not  until  the  cases  of  AUen  v.  Newberry^ 
(25  Howardj  224)  and  Mag-uMre  v.  Card^  {id.  248,)  decided 
in  December  term,  1868,  that  the  jurisdiction  of  the 
admiralty,  in  cases  like  the  present,  was  afterwards  con- 
sidered questionable.  In  neither  of  the  two  cases  just 
alluded  to  does  it  appear  that  the  question  was  argued  ; 
and  though  the  decisions  have  been  followed  in  the  Dis- 
trict and  CMrcuit  Ooui*ts,  in  parallel  cases,  upon  the 
ground  of  their  paramount  authority,  it  is  nevertheless 
quite  certain  that  they  have  not,  in  all  cases,  received 
the  approval  of  the  bench  and  bar  of  those  courts. 

In  the  case  of  The  Western  Transportation  Company  v. 
The  Great  Western  (4  Western  Law  Monthly,  281)  which 
was  a  case  of  salvage,  I  had  occasion,  several  years 
since,  to  consider  the  cases  of  AUen  v.  Newberry  and 
Maguire  v.  Card,  in  connection  with  the  Act  of  1845,  the 
case  of  the  Genesee  Chief,  and  other  cases  which  ap- 
peared to  me  to  be  opposed  to  the  doctrine  of  the  two 
cases  just  alluded  to.  In  speaking  of  these  cases  I  then 
said:  ''I  confess  that  I  am  not  able  to  perceive  any 
solid  ground  for  thus  restricting  the  admiralty  jurisdic- 
tion of  the  national  courts.  The  constitutional  grant  of 
admiralty  jurisdiction  has  no  such  limitation.  It  is  an 
independent  grant  of  judicial  power  or  jurisdiction,  un- 
connected with  the  grant  of  commercial  power ;  and,  to 
adopt  the  language  of  Mr.  Justice  Grier,  in  the  case  of 
The  Magnolia,  (20  Howard,  301,)  where  it  is  used  for 
another  purpose,  *  the  admiralty  jurisdiction,  surren- 
dered by  the  States  to  the  Union,  had  no  such  bounds 
as  exercised  by  themselves,  and  is  clogged  with  no  such 
conditions  in  its  surrender.'  In  the  Genesee  Ohief  it  was 
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said  by  the  Chief  Justice  :  *  Nor  can  the  jurisdiction  of 
the  courts  of  the  United  States  be  made  to  depend  on 
regulations  of  commerce.  They  are  entirely  distinct 
things,  having  no  necessary  connection  with  one  an- 
other, and  are  conferred  in  the  Constitution  by  separate 
and  distinct  grants.  The  extent  of  the  judicial  power  is 
carefully  defined  and  limited,  and  Congress  cannot 
enlarge  it  to  suit  even  the  wantp  of  commerce,  nor  for 
the  more  convenient  execution  of  its  commercial  regula- 
tions.' It  was  conclusively  shown  in  that  case,  that  the 
power  of  regulating  commerce  could  not  be  made  the 
foundation  of  jurisdiction  in  the  courts  of  the  United 
States,  and  I  cannot  satisfy  myself  that  the  courts  of 
the  Union  are  justified  in  interpolating  th9  language  or 
limitations  of  the  grant  of  the  commercial  power  into 
the  grant  of  judicial  power  and  jurisdiction,  for  the  pur- 
pose of  restricting,  any  more  than  enlarging,  their 
jurisdiction.  That  jurisdiction  must  rest  upon  the  con- 
stitutional grant  of  judicial  power,  and  upon  the  Acts  of 
Congress  passed  4n  pursuance  thereof;  and  if  neither 
the  Constitution  nor  the  Acts  of  Congress  has  pre- 
scribed a  particular  limitation  to  a  power  conferred  in 
unrestricted  terms,  such  limitations  should  not  be  inter- 
posed by  judicial  construction." 

Notwithstanding  the  opinions  thus  expressed,  the 
decision  in  AUen  v.  Newherryj  or  that  in  Maguire  v.  Card^ 
would  have  been  followed  in  a  case  of  precisely  the  same 
character ;  and  althoiigh  subsequent  cases  have  certainly 
furnished  very  strong  additional  reasons  for  rejecting 
the  authority  of  at  least  one  of  those  decisions,  it  is 
not  intended  to  intimate  that  they  woiild  not  now  be 
followed  in  like  cases.  It  is  sufficient  to  say  that  the 
case  now  under  consideration  is  distinguishable  from 
both.  The  case  of  AUen  v.  Newberry^  which  is,  in  other 
respects,  most  like  the  present,  not  having  arisen  upon 
tide-water,  it  is  probable  that  it  was  for  that  reason 
held  to  be  excluded  from  the  jurisdiction  of  the  admir- 
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alty  bj  the  Act  of  1845.  And  several  eases  reported 
since  the  decision  in  the  case  of  The  Great  Western  have 
fiumished  additional  and  entirely  sufficient  reasons  for 
declining  to  apply  the  doctrines,  apparently  deducible 
from  the  decisions  in  AUen  v.  Newberry^  and  Magwre  v. 
Cord,  to  this  case.  The  cases  which  justify  this  course 
will  now  be  referred  to. 

In  a  case  of  collision  against  the  propeller  Com- 
merce^ decided  by  the  Supreme  Oourt,  in  December 
Term,  1861,  (1  BUek,  578,)  Mr.  Justice  OUfford,  in  de- 
livering the  opinion  of  that  court,  and  in  answer  to  an 
objection  that  the  court  had  no  jurisdiction  because  it 
did  not  appear  that  the  propeller  was  engaged  in  foreign 
commerce,  or  in  commerce  between  the  States,  said : 
^^Admiralty  jurisdiction  was  conferred  upon  the  Govern- 
ment of  the  United  States  by  the  Oonstitution,  and  in 
cases  of  tort  is  wholly  unaffected  by  the  considerations 
suggested  in  the  proposition."  He  also  said :  **  When 
the  District  Courts  were  organized,  they  were  authorized 
by  Congress  to  exercise  exclusive  original  cognizance  of 
all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
including  all  seizures  under  laws  of  impost,  navigation 
or  trade  of  the  United  States,  where  the  seizures  are 
made  on  waters  which  are  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burden,  within  their  resi>ec- 
tive  districts,  as  well  as  upon  the  high  seas.  That  pro- 
vision of  the  judiciary  Act  remains  in  full  force  and 
xmrestricted  as  applied  to  the  navigable  waters  of  the 
Hudson,  and  all  the  other  navigable  waters  of  the 
Atlantic  coast  which  empty  into  the  sea,  or  into  the 
bays  and  gulfs  that  form  a  part  .of  the  sea.  All  such 
waters  are,  in  truth,  but  arms  of  the  sea,  and  are  as 
much  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States  as  the  sea  itself." 

Mr.  Justice  Clifford,  in  the  case  of  The  Emma  Joh$in 
sotij  decided  by  him  in  the  Circuit  Court  for  the  Massa- 
chusetts District,  (1  Clifford's  0.  C.  Eep.j  633,)  had  previ- 
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ously  asserted  the  jurisdiction  of  the  admiralty  in  a 
snit  brought  upon  a  contract  of  affi*eightment  from 
Boston  to  Ghatham,  both  being  ports  of  Massachusetts, 
when  a  part  of  the  voyage  required  for  its  performance 
was  to  be  made  upon  the  high  seas ;  and  he  evidently 
was  not  inclined  to  apply  the  doctrines  of  AUen  v.  New- 
henry  and  Maguire  v.  Card  to  other  than  parallel  cases. 

In  1866,  in  the  case  of  The  Oumers  of  the  Ma/ry 
W€L8hmgton  v.  Ayers^  (14  Am.  Law  Beg.^  p.  692,)  Mr.  Ghief 
Justice  Ohase,  after  citing  and  considering  the  cases  of 
The  New  Jersey  Steam  Navigation  Comparvy  v.  The 
Merchamts^  Bankj  The  Genesee  Chiefs  and  AUen  v.  Neu^ 
herry,  overruled  an  objection  to  the  jurisdiction  in  a 
case  like  the  present.  The  libel  in  that  case  was  upon 
a  contract  of  aifreightment,  to  be  performed  on  tide- 
waters wholly  within  the  State  of  Maryland ;  and  the 
case  may,  therefore,  be  considered  as  in  all  resi>ects  like 
the  present,  so  far  as  this  question  of  jurisdiction  is 
concerned.  It  was  heard  by  the  Chief  Justice  on  an 
appeal  from  the  District  Court,  and  was  doubtless  fuUy 
argued  by  counsel  and  deliberately  considered  by  the 
Court.  In  a  carefully  prepared  opinion,  the  Chief 
Justice  affirmed  the  jurisdiction,  notwithstanding  the 
cases  of  AUen  v.  Newberry  and  Maguire  v.  Card. 

In  the  December  Term  of  the  same  year,  in  the  case 
of  The  Hvne  v.  Trevor^  (4  WaJUace^  555,)  the  Supreme 
Court  of  the  United  States,  through  Mr.  Justice  Miller, 
declared  that  the  *'  admiralty  jurisdiction,  to  which  the 
power  of  the  Federal  judiciary  is  by  the  Constitution 
declared  to  extend,  is  not  limited  to  tide-water,  but 
covers  the  entire  navigable  waters  of  the  United 
States;"  that  "the  jurisdiction  of  admiralty  causes 
arising  on  the  interior  waters  of  the  United  States  other 
than  the  lakes  and  their  connecting  waters,  is  conferred 
by  the  Act  of  September  13th,  1789,"— the  judiciary  Act 
already  referred  to ;  and  it  necessarily  follows  that  in 
this  case  the  Court  has  the  broad  and  unrestricted  juris- 
diction conferred  by  that  Act. 
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In  the  case  of  The  VanderhiUj  in  December  Term, 
1867,  the  Supreme  Court  affirmed  the  decree  of  the 
Gircuit  Court,  awarding  to  the  libellants  the  damages 
sustained  by  them  in  a  collision  upon  the  Hudson,  oppo- 
site the  city  of  Troy,  and  no  objection  to  the  juris- 
diction appears  to  have  been  suggested,  either  by  the 
counsel  or  by  the  Court. 

In  the  case  of  The  Brookhfny  (2  Ben.  547,)  the  learned 
Judge  Blatchford,  of  the  Southern  District  of  New  York, 
not  only  stated  it  to  be  the  settled  law  and  practice  of 
the  District  and  Circuit  Courts  of  that  District  to  main- 
tain the  jurisdiction  in  cases  of  tortj  arising  out  of  the 
purely  internal  commerce  of  the  State  upon  the  tide- 
waters of  the  Hudson  river,  like  those  in  which  it  had 
formerly  been  denied  by  Mr.  Justice  Nelson  under  the 
authority  of  AUen  v.  Newberry  ;  but  he  also  stated  that 
he  knew  that  that  learned  Justice  did  not  adhere  to  the 
views  expressed  by  him  in  the  cases  of  tort  in  which  he 
had  denied  such  jurisdiction.  Indeed,  the  decision  of 
the  Supreme  Court  in  the  cases  of  The  Commerce  and  The 
VanderbUt  place  the  jurisdiction  in  such  cases  beyond 
further  question. 

The  jurisdiction  of  the  admiralty  in  all  cases  of  mari- 
time tort,  arising  upon  the  tide-waters  of  the  Hudson, 
being  thus  firmly  established,  it  is  hardly  possible  that  the 
jurisdiction  in  this  case  would  not  be  upheld  by  the 
Court  of  last  resort.  As  before  stated,  the  contract  of 
aifreightment,  out  of  which  this  suit  has  arisen,  in  its 
subject-matter  and  in  its  whole  extent  and  character, 
was  exclusively  maritime;  its  performance  required 
maritime  service  only ;  it  was  to  be  performed  wholly 
within  the  ebb  and  flow  of  the  tide ;  and  the  negligence 
charged  as  the  cause  of  the  damage  for  which  the  suit 
is  brought,  is  likewise  of  a  purely  maritime  character. 

Any  action  for  a  marine  tort  committed  on  the  vessel 
while  engaged  in  the  performance  of  the  contract — ^from 
the  time  the  first  cask  of  sugar  or  chest  of  tea  was  put 
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on  board,  until  the  last  was  landed — ^no  matter  in  what 
part  of  her  voyage  it  was  committed,  would  have  been 
within  the  jurisdiction  of  the  admiralty ;  and  it  is  im- 
possible, in  my  judgment,  to  sustain  by  any  principle  of 
law  or  of  reason,  the  jurisdiction  of  the  admiralty  in 
such  cases  of  tart,  and  at  the  same  time  to  deny  it  in  a 
case  like  the  present. 

To  uphold  the  distinction  sought  to  be  maintained  in 
this  case,  would  require  a  Gourt  of  Admiralty  which 
recognizes  no  common  law  forms  of  action,  to  maintain 
its  jurisdiction  in  a  case  brought  by  a  shipper,  against 
the  owners  of  the  Leonard  as  common  carriers  for  hire, 
for  negligence  in  the  carriage  of  goods  entrusted  to 
their  care,  when  the  negligence  charged  was  by  proper 
allegations  made  the  technical  basis  of  the  libellant's 
demand,  and  to  deny  it  under  the  same  state  of  facts 
appearing  upon  the  hearing,  if  the  formal  and  technical 
allegations  of  the  libel  (though  in  substance  the  same) 
made  the  contract  to  carry,  and  its  non-performance, 
the  basis  of  the  alleged  right  of  recovery. 

The  conclusions  stated  render  it  unnecessary  to  con- 
sider the  point  made  by  the  libellant^s  counsel,  that  the 
gra/vamen  of  the  claim  against  the  Leonard  was  neg- 
ligence, and  that  the  action  might  therefore  be  properly 
considered  as  founded  upon  a  marine  forty  and  conse- 
quently within  the  jurisdiction  of  the  admiralty  under 
the  cases  of  The  Commerce^  Ths  Brooklyn^  and  The 
Ya/nderMU. 

Upon  the  whole  case  I  do  not  doubt  that  the  juris- 
diction should  be  maintained. 
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THE  BEIG  BIEDIE  AND   HEE  OAEGO. 

Salvaos. — Corporation. — Concealmbkt. 

Where  a  brig  was  driven  ashore,  on  the  south  side  of  Long  Island,  and  the  officers 
of  a  corporation  in  New  York  city,  incorporated  for  wreckilig  purposes,,  heard 
of  the  fact,  bnt  concealed  their  knowledge  of  it,  and,  not  having  at  hand  any 
tog  of  their  own,  chartered  another  tng,  at  ^12  per  hour,  without  telling  her 
owners  the  service  for  which  she  was  required,  and  sent  their  sgents  on  her  to 
the  brig,  and  they  were  unable  to  get  her  off  by  the  moans  which  they  then 
had,  and  had  to  send  for  another  tug  belonging  to  the  corporation,  and,  after  her 
arrival,  got  the  brig  off,  and  brought  her  to  New  York,  and  libels  were  filed* 
both  by  the  corporation  and  by  the  owners  of  the  chartered  tug,  to  recover 
salvage: 

Hdd,  That  the  corporation  should  be  awarded  compensation  for  the  use  of  their 
own  tug  at  the  rate  of  $16  an  hour,  and  tliat  the  owners  of  the  chartered  tug 
should  be  awarded  compensation  at  the  rate  of  $12  an  hour; 

That  the  conduct  of  the  superintendent  of  the  company,  in  concealing  the  fact  of 
the  brig^s  being  ashore,  was  to  be  reprehended. 

Thesb  were  two  libels  for  salvage,  one  filed  by  the 
Coast  Wrecking  Company,  a  corporation  incorporated  for 
wrecking  purposes,  and  one  filed  by  John  Clough  and 
others,'  owners  of  the  steam-tag  William  Fletcher, 
against  the  brig  Birdie  and  her  cargo. 

The  libel  of  the  Coast  Wrecking  Company  alleged,  that, 
on  the  3d  of  March,  1868,  the  brig  Birdie,  which,  with 
her  cargo  of  flour,  was  worth  about  $30,000,  went  ashore 
on  the  south  side  of  Long  Island ;  and  that  the  company, 
hearing  of  the  wreck,  dispatched  two  steam-tugs  to  her, 
on  the  4th  of  March,  which  reached  her  about  9  P.  M.  of 
that  day,  finding  her  deserted,  and  got  her  off  about  9 
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o'clock  the  next  morning,  and  brought  her  to  New  York, 
for  which  service  the  libel  prayed  compensation. 

The  libel  of  the  owners  of  the  Fletcher  set  up  sub- 
stantially the  same  facts. 

The  answer  of  the  owners  of  the  brig  and  her 
cargo  averred,  that  the  brig  was  driven  ashore  by  the 
ice,  and  her  master  left  her,  on  March  4th,  to  get 
assistance,  returning  to  her  that  night ;  that,  while  he 
was  away,  the  officers  and  crew  left  her  temporarily, 
on  account  of  the  intense  cold,  and  had  not  deserted 
her;  that  the  Coast  Wrecking  Oompany  knew,  on  the 
morning  of  March  4th,  that  the  brig  was  aground,  but 
concealed  the  fact  from  others  engaged  in  the  business, 
in  the  hope  of  making  more  profitable  arrangements  for 
getting  her  off,  and  employed  the  Fletcher,  without  dis- 
closing to  her  owners  the  object  for  which  she  was 
wanted;  that  such  owners  had  other  and  better 
means  of  getting  vessels  off,  which  they  would  have 
dispatched  to  the  assistance  of  the  brig,  if  they  had 
known  her  situation;  and  that,  but  for  such  conceal- 
ment, the  brig  would  have  been  got  off  before  she  was. 

For  the  Oo.ast  Wrecking  Oompany,  C.  A.  Hannd. 

For  Glough  and  others,  Beebe^  Donohm  <&  Cooke. 

For  claimants,  G.  M.  Speir. 

Blatohford,  J.  I  award  to  the  Coast  Wrecking 
Company,  for  the  services  of  their  steamer,  the  Belief,  in 
towing  the  brig  from  off  the  place  where  she  grounded  and 
to  New  York,  the  sum  of  $240,  being  $15  per  hour  for  the 
sixteen  hours  during  which  she  was  employed  in  the 
service,  from  five  o'clock  in  the  afternoon  of  one  day, 
until  nine  o'clock  in  the  morning  of  the  next  day.  I 
cannot  forbear,  however,  remarking  upon  the  very 
reprehensible  conduct  of  the  superintendent  of  the  libel- 
lants,  in  obtaining  information  that  the  brig  was  ashore, 
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and  stndioosly  concealing  it  from  all  i)6rsonSy  so  as  to 
endeavor  to  make  it  impossible  for  any  but  the  libellants 
to  render  her  any  assistance.  His  motive  in  doing  so  is 
shown  in  the  fact  that,  on  his  way  down  to  the  brig,  he 
told  the  captain  of  the  hired  tog,  which  was  conveying 
him,  that  he  was  afraid  that  the  captain  of  the  brig  had 
come  to  the  city  after  the  rival  company,  the  Atlantic 
Submarine  Wrecking  Company,  and  that  he  wanted  to 
reach  the  brig  first.  When  he  reached  the  brig,  he 
found  that  it  required  two  tugs,  instead  of  one,  to  pull 
her  off,  and  he  was  obliged  then  to  go  after  the  libel- 
lants' tug,  and  thereby  lost  six  hours  of  time.  It  is  in 
evidence  that  other  adequate  tugs  might  have  been  pro- 
cured in  the  city,  to  go  to  the  relief  of  the  brig,  if  it 
had  been  known  that  the  brig  was  ashore.  The  libel- 
lants and  their  superintendent,  and  they  alone,  so  far  as 
appears,  knew  the  fact,  and  they  studiously  concealed  it, 
with  the  view,  as  it  would  seem,  not  that  the  vessel 
should  be  promptly  relieved,  but  that  she  should  not  be 
relieved  unless  they  relieved  her.  And  this  they  did, 
when  they  had  no  tug  of  their  own  in  the  city,  and 
none,  so  far  as  appears,  nearer  than  Fire  Island,  forty 
miles  outside  of  Sandy  Hook,  and  fifteen  miles  beyond 
where  the  brig  was,  and  when  they  were  obliged  to  hire 
a  tug  to  carry  their  superintendent  to  the  brig,  and 
when  their  services  were  volunteered  and  not  solicited, 
they  having  obtained  their  information  by  means  of  a 
telegraph  of  their  own  from  the  coast.  In  view  of  all 
these  facts,  I  have  had  serious  doubts  whether  I  ought 
not  to  dismiss  the  libel ;  but,  as  the  case  is  one  of  work 
and  labor,  it  must  be  paid  for  at  the  proper  rate.  That 
rate  is,  I  think,  on  the  evidence,  $15  per  hour.  There 
was  no  risk  or  exposure,  or  hazard  to  life  or  property, 
beyond  what  occurs  in  an  ordinary-  towage  service.  As 
the  libellants  claim  no  particular  sum  in  their  libel,  and 
as  the  answer  denies  that  anything  ought  to  be  paid,  I 
cannot  withhold  costs  from  the  libellants. 
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Let  decrees  be  entered  in  favor  of  the  Ooast  Wrecking 
Oomi^ny,  for  $240,  with  costs  ;  and  in  favor  of  Olough 
and  others,  for  $288,  (being  at  the  rate  of  $12  an  hour 
for  the  twenty-four  hours  during  which  their  tug  was 
employed  in  rendering  service  to  the  brig,)  with  costs.* 


JUNE,  1869. 

THE  STEAMSHIP  VILLB  DE  PAEIS. 
Bill  or  Ladiko. — ^Dsutbbt  or  Cargo. — Plbadino. — ^Eyidbnob. 

A  case  of  goods,  being  one  of  three  spedfied  in  »  bill  of  lading,  was  pnt 
over  the  ship's  side,  upon  the  wharf,  and  placed  on  a  track  belonging  to  the 
ship,  and  wheeled  by  an  employee  of  the  ship  up  the  wharf  to  the  door  of  a 
little  boose,  in  which  the  Cnstom-Hoase  inspectors,  who  had  charge  of  the  dis- 
char^g  of  the  vessel,  transacted  their  business,  and  there  one  of  the  inspectors 
marked  it  "  P.  S."  (which  indicated  that  it  was  to  be  taken  to  a  pnblic  store,)  and 
it  was  then  wheeled  farther  np  the  wharf,  bat  what  was  done  with  it  after  that 
did  not  appear,  althoagh  it  was  in  the  coarse  of  business  for  it  to  be  deposited 
in  a  part  of  the  wharf  designated  for  sach  goods  as  were  to  go  to  a  public  store, 
but  it  could  not  be  found  when  search  was  made  for  it  half  an  hour  after,  the 
wharf  being  exclusively  occupied  by  the  owners  of  the  ship,  and  being  enclosed 
on  the  inner  end  by  a  fence,  access  through  which  was  had  by  gates.  On  a  tibel 
being  filed  against  the  ship  for  the  non-delivery  of  the  case,  aooording  to  the 
bin  of  lading: 

Edd,  That  the  facts  did  not  constitute  any  delivery  of  die  case  on  the  whar(  or  to 
the  Custom-House  authorities,  so  as  to  exonerate  the  vessel  from  her  liability 
under  the  bill  of  lading. 

Where  a  libel  was  filed  by  the  consignee  named  in  a  blQ  of  lading,  to  reoover 
damages  for  non-delivery  of  the  goods,  and  the  libel  contained  no  averment  that 
the  libellant  was  the  owner  of  the  goods,  and  the  answer  set  up  that  the  goods 
were  delivered,  but  did  not  allege  that  the  libellant  was  not  the  owner  of  them, 
or  oontain  any  exception  to  the  libel  for  not  averring  ownership  in  the  libellant: 

Held,  That»  on  tiiese  pleadings,  the  point  that  the  libellant  was  not  the  real  owner 
of  the  goods,  must  be  taken  as  having  been  waived* 


*  The  (^cuit  Court,  on  appeal,  awarded  $1,200  to  the  Coast  Wre^ing  Com- 
pany.   (7  Elaiehf,  C.  C  B,,  288.) 
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The  fact  that  the  libeUant,  on  October  24th,  1867,  on  the  entry  of  the  goods  at  the 
Gnstom-Uouse,  made  oath  that  the  goods  then  belonged  to  a  house  in  Switzer- 
land, is  not  evidence  to  show  that  the  libellant  did  not  own  the  goods  when 
the  libel  was  filed,  on  December  27th,  1867. 

Blatohford,  J.  This  is  a  libel  filed  to  recover  the 
sum  of  $4,600,  as  the  value  of  a  case  of  silks  carried  by 
the  steamship  Ville  de  Paris  from  Havre  to  New  York, 
under  a  bill  of  lading  wherein  the  libellants,  Adolpk 
Busch  and  others,  were  named  as  the  consignees  of  tiie 
case.  The  libel  is  founded  on  the  non-delivery  of  the 
case  under  the  bill  of  lading.  It  does  not  aver  that  the 
libellants  were  or  are  the  owners  of  the  goods.  The  only 
defence  set  up  in  the  answer  is,  that  the  case  was  deliv- 
ered to  the  libellants  at  New  York.  There  is,  in  the 
answer,  an  allegation,  that  the  libellants  are  not  entitled 
to  recover  anything  from  the  vessel,  but  there  is  no  aver- 
ment in  it  that  the  libellants  were  not  the  owners  of  the 
merchandise,  nor  any  exception  in  it  to  the  libel,  for 
want  of  an  averment  in  the  libel  that  the  libellants  are 
or  were  such  owners.  On  the  trial,  the  claimants  took 
the  point  that  they  had  a  right  to  rebut  the  prima  facie 
title  which  the  libellants  showed  as  consignees  under  the 
bill  of  lading,  {Lawrence  v.  MifUwrn^  17  J9W.,  100,  107,) 
by  showing  that  the  libellants  were  not  the  owners  of 
the  merchandise  in  question,  and  therefore  not  entitled 
to  bring  the  suit.  I  think,  however,  that,  on  the  above 
state  of  the  pleadings,  the  point  must  be  regarded  as 
having  been  waived  by  the  claimants.  But,  even  if  it 
were  open  to  them,  they  gave  no  proof  of  non-ownership 
by  the  libellants,  when  the  suit  was  brought.  The  only 
testimony  they  introduced  bearing  on  the  subject,  was 
the  oath,  made  by  one  of  the  libellants,  on  the  entry  of 
the  goods  at  the  Gustom-House  in  New  York,  on  the 
24th  of  October,  1867,  after  the  vessel  arrived  there,  that 
the  goods  then  belonged  to  a  house  in  Switzerland.  The 
libel  was  sworn  to  on  the  27th  of  December,  1867,  and 
filed  on  the  same  day,  and  no  evidence  was  offered  by 
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the  claimants  to  show  that  the  libellaDts  did  not  then 
own  the  goods. 

The  case  in  question  was  one  numbered  170.  The 
bill  of  lading  covered  two  other  cases,  numbered  169  and 
171«  The  libellants  entered  all  three  of  the  cases,  and 
paid  the  duties  on  them,  and  obtained  from  the  Oustom- 
House  a  permit,  authorizing  the  delivery  to  them  of  the 
cases  numbered  169  and  171,  and  requiring  the  case  num* 
bered  170  to  be  sent  to  the  public  store  for  appraisement. 
That  permit  was  addressed  to  the  inspector  of  the  port, 
and  was  delivered  to  two  customs  inspectors  who  had 
charge  of  the  discharging  of  the  vessel,  and  transacted 
their  business  in  a  small  movable  house  on  the  wharf  at 
which  the  vessel  was  lying.  The  case  numbered  170  was 
delivered  over  the  ship's  side  by  its  employees,  and 
placed  from  its  tackles  upon  a  hand-truck  belonging  to 
the  ship,  and  was  then  wheeled  by  an  employee  of  the 
ship  to  the  door  of  the  movable  house  referred  to,  which 
stood  at  a  point  between  the  ship's  gangway  and  the 
inner  end  of  the  wharf.  The  employee  stopped,  with  the 
truck  having  the  case  upon  it,  in  front  of  the  inspectors, 
who  were  at  the  door  of  the  house,  and  submitted  the 
case  to  their  view.  One  of  them  placed  upon  it  the  let- 
ters *"P.  8.,"  with  chalk,  and  it  was  then  wheeled  away 
on  the  same  truck,  by  the  same  employee  of  the  ship,  fur- 
ther towards  the  inner  end  of  the  wharf,  and  further 
from  the  ship  than  the  house.  So  far  as  appears,  it  ha^s 
never  been  seen  or  heard  of  since.  Its  deposit  upon  the 
wharf  from  the  truck  is  not  shown.  The  letters  **  P.  S." 
indicated  that  it  was  to  be  taken  to  a  public  store,  and 
it  was  in  course  for  the  truckman  to  deposit  it  at  a  par- 
ticular place  on  the  wharf  which  the  inspectors  had  pre- 
viously designated  as  a  place  for  the  aggregation  of  such 
packages  as  were  to  be  taken  to  a  public  store.  It 
was  not  found  at  that  place.  Search  was  made  for  it 
about  half  an  hoxu*  afterwards,  but  it  could  not  be  found. 
The  other  two  cases,  which  came  out  of  the  ship  at  other 
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times,  and  were  wheeled  separately  on  other  trucks  to 
the  inspectors'  house,  and  were  there  marked  by  them 
each  with  a  cross,  to  denote  that  they  were  to  be  deliv- 
ered to  their  consignees,  were  afterwards  found  at  their 
proper  place  of  deposit  on  the  wharf,  which  was  a  diflter- 
ent  place  from  that  where  the  case  numbered  170  ought 
to  have  been  deposited,  and  were  received  by  the  libel- 
Ian  ts.  The  wharf  was  exclusively  occupied  by  the  claim- 
ants, and  was  enclosed  on  the  inner  end  of  it  by  a  fence, 
access  through  which  was  had  by  gates. 

These  facts  do  not  constitute  any  delivery  of  the  case 
on  the  wharf,  or  any  delivery  of  it  to  the  Oustom-House 
authorities,  so  as  to  exonerate  th^  vessel  from  her  liabil- 
ity under  the  bill  of  lading.  There  must  be  a  decree  for 
the  libellant^,  with  costs,  and  a  reference  to  compute  the 
damages. 

Hewry  JET.  Anderson^  and  Thatcher  M.  Adorns^  for  the 
libellants. 

Charles  Donahue  and  Walter  L.  LMngsUm,  for  the 
claimants. 
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Bux  OF  Ladiko. — DsLiYXRT  OF  Cargo  TO  Wrono  Pbrson. — ^Far 

TIBS. CaBHIXR. 

Where  a  shipper  of  cotton  in  Savamiah,  on  a  vessel  bound  to  New  York,  receired 
for  it  a  bill  of  lading,  specifying  that  it  was  to  be  delivered  to  order,  and  drew 
a  draft  on  B.,  Y.  P.  <fe  Co.,  a  firm  in  New  York,  which  he  sold  to  a  bank  in 
Savannah,  on  the  faith  of  the  bill  of  lading  as  security  for  ita  payment,  and 
endorsed  the  bill  of  lading  to  S.,  the  cashier  of  a  bank  in  New  York,  to  which 
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the  draft  was  sent  for  collecUon,  and  the  agent  of  the  vessel  in  Savannah  made 
a  memorandnm  on  the  ship's  copy  of  the  bill  of  lading,  that  the  cotton  was  to 
be  delivered  to  B.,  Y.  P.  A  Ck>.,  and,  on  the  arrival  of  the  ship  in  New  York,  the 
bill  for  the  Areight  on  the  cotton  was  sent  to  B.,  T.  P.  ^  Co.,  and  the  cotton  was 
delivered  to  them  on  their  request  and  on  their  endorsement  of  the  ship's  copy  of 
the  bill  of  lading,  without  any  inquiry  after  the  other  copies  of  it,  and  no  notice 
was  ever  glTcn  to  S.  of  the  readiness  of  the  ship  to  deliver  the  cotton,  and,  the 
draft  not  being  paid,  he  libelled  her  upon  the  bill  of  lading : 

Seld,  That  the  agents  of  the  ship  in  Savannah  were  guilty  of  negligence  in  putting 
such  a  memorandnm  on  the  bill  of  lading,  and  the  agents  in  New  York  were 
negligent  in  delivering  the  cotton  without  the  production  of  the  other  copies  of 
the  bill  of  lading ; 

That  the  libel  was  properly  filed  in  the  name  of  S. ; 

That,  as  the  value  of  the  cotton  was  more  than  the  draft,  the  libeHant  was  entitled 
to  a  decree  against  the  ship  for  the  amount  of  the  draft  and  interest  from  its 
maturity. 

This  was  a  libel,  filed  by  B^  Seaman  against  the 
steamship  Thames,  to  recover  damages  for  the  non- 
delivery of  one  hundred  and  eleven  bales  of  cotton.  The 
libel  alleged  that  the  cotton  was  shipped  on  board  the 
Thames,  at  Savannah,  by  one  Gilbert  S.  Van  Pelt,  to  be 
carried  to  New  York ;  that  three  bills  of  lading  were 
signed,  two  of  which  were  delivered  to  Van  Pelt,  and 
were  afterwards  assigned  by  him  to  the  libellant ;  and 
that  the  ship  had  failed  to  perform  ,them,  and  had  re- 
fosed  to  deliver  the  cotton  to  the  libellant.  A  copy  of 
the  bill  of  lading  was  attached,  which  acknowledged  the 
receipt  of  the  cotton  from  Van  Pelt,  and  agreed  to  de- 
liver it  **unto  order,  or  to  his  or  their  assigns."  The  bill 
of  lading  was  endorsed:  *' Deliver  B.  Seaman,  cashier, 
or  order.    G.  S.  Van  Pelt." 

The  answer  alleged,  that  Van  Pelt  was  a  member  of 
the  firm  of  Bennett,  Van  Pelt  &  Co.,  of  New  York ;  that 
he  had  made  frequent  shipments  of  cotton  to  that  firm, 
by  the  line  of  steamers  of  which  the  Thames  was  one ; 
that  this  cotton  was  shipped  for  that  firm,  and  was 
agreed  to  be  delivered  to  them,  and  was  so  delivered 
without  notice  of  any  other  claim ;  and  that  the  libellant 
only  held  the  bill  of  lading  under  some  arrangement  for 
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advances  made  on  the  obligation  of  the  firm,  which  be- 
came insolvent  after  the  cotton  had  been  delivered  to 
them,  and  before  any  demand  for  it  had  been  made  on 
the  ship  by  the  libellant. 

It  appeared,  that  the  libellant  was  cashier  of  the 
Fourth  National  Bank  of  New  York,  to  which  a  draft  of 
G.  S.  Van  Pelt  on  Bennett,  Van  Pelt  &  Co.,  for  $8,300, 
had  been  sent  by  the  Atlanta  National  Bank,  with  this 
biU  of  lading  as  security.  The  circumstances  of  the 
transfer  of  the  bill  of  lading  by  Van  Pelt  were  in  dispute 
on  the  evidence. 

For  libellanty  John  E.  Parsons. 

For  claimants,  William  AUen  BuUer. 

BiiATOHFOBB,  J.  In  this  case,  I  think  that  the  plaint- 
iff became  the  hona  fide  holder,  in  trust  for  the  Atlanta 
National  Bank,  for  a  valuable  consideration,  without  no- 
tice,  of  the  bill  of  lading  of  the  cotton,  and  that  he  held 
it  as  collateral  security  for  the  payment  of  the  draft  on 
Bennett,  Van  Pelt  &  Co.,  and  not  as  collateral  security 
merely  for  the  acceptance  of  that  draft.  The  two  bills 
of  lading  delivered  to  Gilbert  S.  Van  Pelt,  the  shipper 
of  the  cotton,  engaged  to  deliver  the  cotton  to  **  order," 
and  were  duly  endorsed  by  him,  as  the  shipper  therein 
named,  to  the  libellant.  The  draft  drawn  by  Gilbert  S. 
Van  Pelt  on  Bennett,  Van  Pelt  &  Co.,  was  made  paya- 
ble to  the  order  of  the  libellant,  at  the  request  of  the 
agents  in  Savannah  of  the  Atlanta  Bank,  who  purchased 
it  for  that  bank  with  the  money  of  that  bank,  on  the 
faith  of  the  bill  of  lading  as  security  for  its  payment. 
The  agents  of  the  vessel  in  Savannah  were  guilty  of 
great  negligence  in  putting  upon  the  copy  of  the  bill  of 
lading  which  they  retained  and  furnished  to  the  purser 
of  the  ship,  words  to  the  effect  that  the  cotton  was  to  be 
delivered  to  Bennett,  Van  Pelt  &  Co.    On  the  strength 
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of  this  the  purser  made  out  the  bill  for  the  freight  to 
that  firm,  and  sent. notice  of  the  arrival  of  the  cotton  to 
that  firm,  and  caused  the  vessel  to  wrongfully  deliver 
the  cotton  to  that  firm.  And  the  agents  of  the  ship  in 
New  York  were  guilty  of  even  grosser  negligence  in  de- 
livering the  cotton  to  Bennett,  Van  Pelt  &  Oo.  on  their 
request,  and  on  their  endorsement  of  the  ship's  copy  of 
the  bill  of  lading,  without  inquiring  after,  or  demanding 
the  production  o^  the  other  two  copies  of  the  bill.  The 
whole  transaction  appears,  on  the  evidence,  to  have  been 
a  well  contrived  and  successful  scheme  of  fraud  on  the 
part  of  the  two  Van  Pelts,  one  in  Savannah  and  the 
other  in  New  York,  to  obtain  possession  of  tl|p  cotton 
without  paying  anything  for  it,  and  they  were  aided  in 
this  by  a  negligence  on  the  part  of  the  agents  of  the  ship 
in  both  places,  for  which  the  ship  is  responsible,  and 
without  which  the  fra\id  could  not  have  been  consum- 
mated. The  title  to  the  cotton  passed  to  the  libellant 
by  the  endorsement  to  him  of  the  bill  of  lading,  to  an 
amount,  as  between  him  and  the  vessel,  suifficient  to  pay 
the  draft,  and  a  delivery  of  such  cotton  to  any  other  per- 
son than  the  libellant  was  a  wrongful  delivery,  and  makes 
the  vessel  liable  therefor  to  the  libellant.  The  ship 
ought  to  have  stored  the  cotton,  at  the  risk  of  the  libel- 
lant, until  the  bills  of  lading  held  by  him  were  produced. 

The  testimony  of  Gilbert  S.  Van  Pelt  as  to  the  trans- 
ferring of  the  bill  of  lading  merely  as  security  for  the 
acceptance  of  the  draft,  and  that  of  James  0.  Van  Pelt 
as  to  what  transpired  between  him  and  the  libellant  in 
regard  to  the  cotton,  are  entirely  unworthy  of  credit, 
and  I  reject  wholly  the  testimony  of  both  of  them.  They 
are  manifestly  swearing  to  carry  through  the  fraud  they 
devised. 

There  was  no  laches  on  the  part  of  the  libellant. 
The  ship  arrived  on  Sunday,  and,  on  the  next  day,  the 
agents  of  the  ship  gave  to  Bennett,  Van  Pelt  &  Go.  an 
prder  to  receive  the  cotton  from  the  ship,  and  on  the 
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latter  day  and  the  day  following  they  received  it.  The 
ship  never  gave  any  notice  to  the  libellant  to  receive 
the  cotton,  or  that  it  was  ready*  for  delivery.  This  was 
a  delivery  to  the  wrong  party,  without  affording  to  the 
proper  party  any  opportunity  to  take  his  property. 

Although  the  cestui  qvs  trust  is  the  Atlanta  National 
Bank,  the  suit  is  properly  brought  in  the  name  of  the 
libellant,  who  holds  the  legal  title,  as  trustee,  to  the  cot- 
ton and  the  draft.  The  fact  that  the  draft  and  the 
endorsement  of  the  bill  of  lading  run  to  him  by  the 
name  of  ''B.  Seaman,  cashier,"  do  not  make  it  neces- 
sary that,  because  he  is,  in  fact,  the  cashier  of  the  Fourth 
National  Bank  of  New  York,  the  suit  should  be  brought 
in  the  name  of  that  bank. 

As  the  value  of  the  cotton,  less  the  freight  on  it,  is 
admitted  to  have  been  more  than  the  amount  of  the 
draft,  there  must  be  a  decree  for  the  libellant  for  the 
amount  of  the  draft,  $8,300,  with  interest  from  its  ma- 
turity, February  19th,  1868,  with  costs.* 
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IN  THE  MATTEE  OF  HENEY  E.  DIBBLEE, 
DAVID  P.  BINGLEY  AND  JOHN  J.  KEAUSS, 
INVOLUNTAEY  BANKEUPTS. 

Act  of  BAVKRUPTor. — Insolysngt. — Judgment. — Preferbnob. — 
FiDuoiART  Dbbt. — Ordinary  Coursb  op  Business. — Construction 
OP  Statute. 

One  member  of  a  firm,  composed  of  three  persons,  which  was  indebted  to  L  dk 
Co.,  gave  them  a  confession  of  judgment  on  Febroary  26th,  1869.  I.  dk  Co.  kept 
the  confession  till  April  80th,  1869,  when  they  filed  it,  entered  judgment  for 
$54,106,  and  issued  execution  to  the  sheriff,  who,  on  the  same  day,  went  to  the 

*  This  decision  was  a£Brmed  by  the  Circuit  Court,  on  appeal.    (7  Blaiehf,  C. 
O.  JL,  226.) 
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store  of  the  debtors  and  levied  on  their  goods,  and  remained  in  poeeession  till 
aboat  10  P.  M.  of  the  next  day,  when  a  transfer  of  |46,000  of  accounts,  billB 
reeeiyable,  and  other  secorittoSy.was  made  to  I.  A  Co.,  in  payment  of  the  debt 
On  the  morning  of  April  80th,  before  the  sheriff  came,  one  of  the  firm  paid  $2,000 
to  K.,  upon  a  fiduciary  debt  of  $4,000,  and  the  next  day,  while  the  sheriff  was 
in  poe8esnon,he  gave  E?  $2,000  worth  of  seonrities  to  pay  the  rest  of  such  debt : 

Hdd,  That  the  giving  of  the  confession  of  judgment  did  not,  of  itself,  raise  a 
presumption  that  the  firm  was  insolvent  when  it  was  given ; 

That  if,  at  the  time  the  sheriff  appeared  with  the  execution,  the  firm  were  unable 
to  pay  their  debt  to  L  4;  Ca,  in  the  ordinary  course  of  business,  they  were 
Insolvent^  within  the  meaning  of  the  bankruptcy  Act; 

That  the  ordinary  course  of  buriness  does  not  mean  an  ability  to  turn  out  goods 
or  other  property  to  pay  one  debt»  without  leaving  in  the  debtor^s  hands  assets 
to  provide  for  other  debts  as  they  become  due ; 

That  if  a  debtor,  at  any  time,  from  tha  state  of  his  circumstances,  contemplates 
that  he  will  not  be  thenceforth  able  to  pay  his  debts  as  they  mature,  in  the  ordi- 
nary course  of  business,  he  contemplates  inaolvency ; 

That  if  a  debtor,  knowing  that  a  debt  is  past  due,  and  being  insolvent  or  contem- 
plating insolvency,  refrains  from  going  into  voluntary  bankruptcy,  and  his 
property  is  taken  on  legal  process,  the  debtor  suffers  his  property  to  be  taken 
on  leg^  process ; 

That  if  the  taking  of  the  property  of  the  firm  by  the  sheriff  had  the  necessary 
effect  to  give  to  L  dk  Co.  a  preference,  which  they  would  not  have  had  otherwise, 
and  if  the  firm,  being  insolvent  or  contemplating  insolvency,  suffered  its  property 
to  be  taken  on  that  execution,  they  intended,  in  law,  to  give  the  preference  which 
the  taking  of  the  property  conferred ; 

That  if  the  transfer  of  the  let  of  May  put  I.  <fc  Co.  in  a  better  position,  as  to  their 
debt,  than  they  occupied  by  reason  of  their  levy,  that  gave  them  a  preference 
which  the  law  forbids  ; 

That  the  fact  that  the  confession  of  judgment  was  signed  by  only  one  member  of 
the  firm,  did  not  impair  the  effiMSt  of  the  judgment  in  determining  the  question 
of  bankruptcy; 

That  the  &ot  that  the  debt  to  K.  was  a  fiduciary  debt»  was  not  of  oonsequence,  nor 
was  the  fact  that  K.  pressed  for  payment  of  it 

All  the  words  of  a  statute  must  be  construed  in  such  manner  as  to  ^ve  them  force 
and  effect 

Every  one  is  supposed  to  intend  the  natural  consequences  of  an  act  committed  by 
him. 

Ndther  the  question  whether  the  property,  the  transfer  of  which  is  alleged  to  have 
been  an  act  of  bankruptcy,  shall  be  retiuned  by  the  creditor  to  whom  it  was 
transferred,  nor  the  question  whether  the  bankrupt  shall  receive  his  discharge, 
wiU  be  affected  by  the  verdict  of  the  jury  on  the  questicm  whether  an  act  of 
bankruptcy  has  been  committed. 

This  was  a  proceeding  in  involuntary  bankruptcy. 
The  petition  was  filed  by  the  firm  of  Garrett,  Clark  & 
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Go.,  against  the  firm  of  Henry  E.  Dibblee  &  Co.,  of  the 
city  of  New  York,  and  alleged  four  acts  of  bankruptcy : 

(1.)  That,  on  or  about  the  25th  of  February,  1869,  the 
debtors,  being  insolvent  and  in  contemplation  of  insolv- 
ency, gave  to  A.  Iselin  &  Go.  a  warrant  to  confess  judg- 
ment, and  did  procure  and  su£fer  their  property  to  be 
taken  on  legal  process,  in  favor  of  A.  Iselin  &  Co.,  and 
that,  on  April  30th,  1869,  said  judgment  was  entered  in 
the  Supreme  Court  of  the  State,  for  $54,105,  and  execu- 
tion was  issued  on  it,  and  the  debtors'  goods  levied  upon, 
and  that  this  was  done  with  intent  to  give  a  preference 
to  Iselin  &  Go.,  and  to  defeat  and  delay  the  operation  of 
the  bankruptcy  Act ; 

(2.)  That  the  debtors,  being  insolvent  and  in  contem- 
plation of  insolvency,  made  a  payment  of  money  to 
Iselin  &  Go.,  with  intent  to  give  them  a  preference  as 
creditors  ; 

(3.)  That,  on  the  1st  of  May,  1869,  the  debtors,  being 
insolvent  and  in  contemplation  of  insolvency*  made  a 
transfer  to  Iselin  &  Go.  of  property  amounting  to  about 
$46,000,  with  intent  to  give  them  a  preference  as  cred- 
itors, and  with  intent  to  defeat  and  delay  the  operation 
of  the  Act ; 

(4.)  That,  in  April,  1869,  the  debtors,  being  insolvent 
and  in  contemplation  of  insolvency,  made  a  payment  of 
$4,000,  in  money  and  bills  receivable,  to  the  wife  of  John 
J.  Elrauss,  with  intent  to  give  a  preference  to  her. 

The  bankrupts  took  issue  on  the  petition,  and  the 
case  was  tried  before  a  jury.  On  the  trial  the  following 
facts  appeared.  The  defendants  gave  the  confession  of 
judgment  on  the  25th  of  February.  It  was  at  that  time 
delivered  to  Mr.  Iselin.  He  kept  it  in  his  possession,  or 
under  his  control,  until  the  30th  of  April.  He  then  took 
it  to  the  proper  officer,  and  a  judgment  was  entered  up 
upon  it  for  $54,105,  and  an  execution  was  immediately 
issued  on  the  judgment,  to  the  sheriff  of  the  city  and 
county  of  New  York.    On  the  same  day,  the  sheriflF  went 
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to  the  store  of  Dibblee  &  Oo.  with  the  process,  and  made 
a  levy  on  their  goods,  and  took  possession  of  such  goods, 
to  hold  them,  to  be  administered  by  the  State  Oourt  and 
applied  upon  the  judgment.  The  sheriff  remained  in 
possession  of  the  property  during  the  remainder  of  that 
day — the  30th  day  of  April — and  all  through  the  next 
day,  which  was  the  1st  of  May,  until  about  ten  o'clock 
in  the  evening  of  the  latter  day,  when  a  transfer  of 
$46,000  worth  of  accounts,  bUls  receivable,  and  other 
securities,  was  made  by  the  three  debtors,  to  Iselin  & 
Go.,  in  absolute  payment  and  extinguishment  of  their 
debt.  With  the  extinguishment  and  payment  of  the 
debt,  the  judgment  and  execution  fell  to  the  ground,  the 
transfer  of  securities  having  been  accepted  by  Iselin  & 
Oo.  as  a  payment  of  the  debt.  ' 

The  facts  in  regard  to  the  Krauss  matter  were  as 
follows :  On  the  morning  of  the  30th  of  April,  before 
the  sheriff  came  with  the  execution,  Mr.  Dibblee  paid 
to  Mr.  Krauss,  for  Mrs.  Elrauss,  $2,000  in  money,  on  a 
debt  of  $4,000  due  to  her.  During  the  next  day,  the  1st 
of  May,  while  the  sheriff  was  in  possession  under  the 
execution,  and  before  the  making  of  the  transfer  of 
securities  to  Iselin  &  Go.  on  the  evening  of  the  1st  of 
May,  Dibblee  handed  over  to  Mr.  Krauss  $2,000  worth 
of  securities,  to  pay  up  the  balance  of  the  debt  of  $4,000 
due  to  Mrs.  Krauss. 

Tor  petitioning  creditors,  C.  H.  Smith. 

For  bankrupts,  A.  22.  DyeU. 

Judge  Blatohfobd  charged  the  jury  as  follows : 
This  case,  gentlemen,  is  one  involving  principles  of 
very  great  importance  under  the  bankruptcy  Act.  The 
general  features  of  that  law,  and  the  objects  which 
Gongress  had  in  view  in  enacting  it,  are  undoubtedly 
very  weU  understood  by  you,  as  business  men,  engaged 


JUNE,  1869.  287 


Id  the  Matter  of  Henry  E.  Dibblee  and  others,  Involnntary  Bankrupts. 

in  the  daily  avocations  of  life.  The  counsel  for  the 
petitioning  creditors,  in  summing  up,  has  stated  very 
aptly  and  clearly  the  objects  which  the  bankruptcy  law 
contemplates,  and  intends  to  carry  out,  in  destroying 
the  system  that  had  previously  obtained,  by  which  fail- 
ing debtors  were  enabled  to  prefer  whom  they  pleased 
as  their  creditors,  such  preferences  taking  different 
forms — in  some  cases,  chattel  mortgages ;  in  other  cases, 
judgments ;  in  others,  the  turning  over  of  securities ; 
and  the  numerous  other  forms  in  which  creditors  could 
be  preferred  by  insolvent  debtors.  To  such  debtors  the 
bankruptcy  law  says,  in  explicit  language — ''  You  must 
not  make  these  preferences,  but  you  must  give  all  your 
property  up  to  be  distributed  equally  among  your  cred- 
itors." 

In  this  case  there  are,  in  the  petition,  four  different 
acts  of  bankruptcy  charged.  The  first  one  is,  that,  on 
the  25th  of  February,  1869,  the  three  debtors,  Dibblee, 
Bingley  &  Krauss,  composing  the  firm  of  H.  E.  Dibblee 
&  Co.,  being  insolvent,  gave  to  Iselin  &  Go.  a  warrant 
to  confess  judgment,  and  procured  and  suffered  their 
property  to  be  taken  on  legal  process.  Although  the 
petition  is  so  drawn  as  to  state  the  fact  that,  on  the  25th 
of  Tebruary,  the  debtors,  being  insolvent,  gave  to  Iselin 
&  Go.  a  warrant  to  confess  judgment,  and  suffered  their 
property  to  be  taken  on  legal  process,  the  evidence  is, 
that  no  property  was  taken  on  legal  process  until  the 
30th  of  April.  But  the  same  allegation  of  bankruptcy 
goes  on  to  state,  that,  on  the  30th  of  April,  1869,  said 
judgment  was  entered  in  the  Supreme  Gourt  of  the  State 
of  New  York,  and  a  judgment  roll  was  filed  for  $54,105, 
and  execution  was  issued  thereon  against  the  property, 
&c.  It  appears,  therefore,  that  the  statement  in  regard 
to  suffering  the  property  to  be  taken  on  the  25th  of 
February,  is  a  clerical  error,  the  substance  of  the  aver- 
ment being,  that  the  debtors  gave  a  confession  of  judg- 
ment on  the  25th  of  February,  when  insolvent,  and,  on 
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the  30th  of  April,  when  also  insolvent,  suffered  the 
property  to  be  taken  under  an  execution  issued  on  that 
Judgment. 

Now,  so  far  as  the  giving  of  the  warrant  on  the  25th 
of  February  is  concerned,  there  is  no  evidence  in  the 
case  upon  which  you  could  safely  base  any  verdict  that, 
at  that  time,  the  debtors  were  insolvent,  or  contemplated 
insolvency ;  and  the  case  has  not  been  tried  upon  that 
idea.  The  transactions  of  the  30th  of  April,  and  of  the 
1st  of  May,  are  the  transactions  to  which  your  attention 
is  to  be  directed.  For  aught  that  appears,  notwithstand- 
ing a  confession  was  given  on  the  25th  of  February, 
there  was  no  insolvency  at  that  time,  and  no  contem- 
plation of  insolvency ;  because,  the  giving,  as  security, 
of  a  warrant  to  confess  judgment,  on  which  the  creditor 
might  enter  a  judgment  at  any  time,  by  no  means,  of 
itself,  raises  any  presumption  of  insolvency. 

To  come,  then,  to  the  transactions  of  the  30th  of 
April  and  the  1st  of  May,  the  averment  is,  that,  on  the 
30th  of  April,  these  three  debtors,  being  insolvent,  or  in 
contemplation  of  insolvency,  suffered  their  property  to 
be  taken  on^this  execution,  with  intent  thereby  to  give  a 
preference  to  the  Iselins,  and  with  intent,  by  such  dis- 
position of  their  property,  to  defeat  and  delay  the  opera- 
tion of  the  Act.  On  that  subject  the  Act  is  very  explicit. 
The  question  you  are  to  try  is  solely,  whether  Dibblee, 
Bingley  and  Krauss  shall  be  adjudged  bankrupts,  by 
reason  of  any  acts  which  tbey  committed  or  suffered. 
You  are  not  now,  in  any  manner,  trying  the  question 
whether  Iselin  &  Go.  shaU  be  compelled  to  refund  what 
they  received,  or  whether  Mrs.  Krauss  shall  be  compelled 
to  refund  the  money  and  securities  which  she  received. 
These  questions  are  not  at  all  involved  here.  If  these 
debtors  shall  be  declared  bankrupt,  and  an  assignee  shall 
be  appointed,  and  he  shall  bring  an  action  against  Iselin 
&  Go.  and  an  action  against  Mrs.  Krauss,  nothing  that 
has  transpired  here — neither  your  verdict  nor  the  ad[}udi- 
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cation  of  .the  Court,  if  your  verdict  should  be  in  favor 
of  the  creditors — will  in  any  manner  whatever  determine 
or  affect  any  question  that  will  be  involved  in  any  such 
suit.  Nor  will  your  verdict  in  any  manner  affect  the 
debtors  on  the  question  of  their  discharge  in  bankruptcy. 
If  they  shall  be  put  into  bankruptcy,  and  shall  hereafter 
apply  to  be  discharged,  and  no  one  of  their  creditors 
shall  choose  to  oppose  them,  and  they  shall  take  the 
oaths  which  the  law  requires,  they  will  be  discharged, 
notwithstanding  they  maybe  adjudged  bankrupts  in  this 
proceeding.  Therefore,  the  case  is  stripped  of  all  ques- 
tions as  to  the  discharge  of  the  bankrupts  hereafter,  and  of 
all  questions  as  to  the  right  of  Iselin  &  Go.  and  of  Mrs. 
Krauss  to  hold  what  they  received. 

In  regard  to  Iselin  &  Co.,  I  state  this  further  propo- 
sition, that,  to  put  a  debtor  into  bankruptcy,  for  such 
causes  as  are  alleged  as  the  first  ground  of  bankruptcy 
in  the  petition  in  this  case,  it  is  only  necessary  that  the 
intent  spoken  of  should  have  existed  on  the  part  of  the 
bankrupt.  If  Iselin  &  Co.  had,  at  the  time  they  took  a 
preference,  if  they  did  take  one,  no  reasonable  ground 
to  believe  that  the  debtors  were  insolvent,  they  cannot 
be  compelled  to  pay  back  what  they  received,  notwith- 
standing the  debtors  were,  in  fact,  insolvent,  and  not- 
withstanding the  debtors  knew  they  were  insolvent,  and 
notwithstanding  the  debtors  intended  to  prefer  Iselin  & 
Co.  Therefore,  the  sole  question  is,  whether  these  debt- 
ors shall  be  adjudged  bankrupt,  so  that  their  estate  shall 
be  administered  by  this  Court,  in  bankruptcy,  and  noth- 
ing is  involved  in  regard  to  the  title  of  Iselin  &  Co.  or  of 
Mrs.  Krauss  to  what  they  received,  or  in  regard  to  the 
right  of  the  debtors  to  receive  their  discharges  hereafter 
from  the  Court.  I  say  this  for  the  purpose  of  disabus- 
ing your  minds  of  any  impression  they  may  have  re- 
ceived from  the  remarks  made  by  counsel. 

The  statute  provides,  that  if  any  debtor,  being  in- 
solvent, or  in  contemplation  of  insolvency,  makes  any 

Bt.  Vol.  m,— 19 


290  SOUTHERN  DISTRICT  OP  NEW  YORK, 

In  the  IfAtier  of  Henry  E.  Dibblee  and  others,  Inyolimtery  Beakrnpts. 

conveyance  or  transfer  of  property,  or  money,  .or  suflfers 
his  property  to  be  taken  on  legal  process,  with  intent  to 
give  a  preference  to  one  or  more  of  his  creditors,  or  with 
intent,  by  such  disposition  of  his  property,  to  defeat  or 
delay  the  operation  of  the  Act,  he  commits  an  act  of 
bankruptcy,  for  which  this  Oourt  may  take  his  property 
and  treat  him  as  a  bankrupt.  In  this,  there  are,  as  you 
perceive,  several  ingredients.  In  the  first  place,  the 
debtor  must  either  be  insolvent,  or  contemplate  insolv* 
ency.  In  the  second  place,  he  must  make  a  conveyance 
or  transfer  of  money  or  property,  or  he  must  suffer  his 
property  to  be  taken  on  legal  process.  In  the  third 
place,  he  must  do  this  with  the  intent,  on  his  own  part, 
to  give  a  preference  to  the  creditor,  or  with  the  intent, 
on  his  own  part,  to  defeat  or  delay  the  operation  of  the 
Act. 

The  first  question  for  your  consideration,  gentlemen, 
is,  whether,  at  the  time  this  property  was  taken  by  the 
sheriff  on  legal  process,  on  the  30th  of  April,  Dibblee 
and  his  firm  were  insolvent  or  contemplated  insolvency. 
So  far  as  concerns  the  financial  transactions  of  the  firm, 
Dibblee  appears  to  have  been  the  firm,  and  I  shall  treat 
him  as  the  firm  for  the  purposes  of  this  case,  because  the 
other  debtors  appear  to  have  been  merely  salesmen. 
Now,  at  the  time  the  sheriff  came  with  his  process,  on 
the  SOth  of  April,  to  take  this  property,  the  firm  owed 
Iselin  &  Go.  this  debt.  It  was  past  due.  Iselin  &  Go. 
appear  to  have  had  a  right  to  enter  judgment,  and  this 
debt  appears  to  have  been  legally  due  at  any  time  after 
the  25th  of  February,  although  there  may  have  been 
some  understanding  that  judgment  should  be  withheld 
for  thirty  days.  At  all  events,  the  debt  had  been  over 
due  for  more  than  thirty  days  at  the  time  the  sheriff 
arrived.  So  far  as  appears,  it  was  the  only  debt  then 
due.  But,  one  overdue  debt  is  sufScient  to  put  a  party 
in  the  condition  of  owing  a  debt  which  he  is  unable  to 
pay.   If,  at  the  time  the  sheriff  appeared  with  the  execu- 
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tion,  to  levy  on  the  stock  of  goods,  the  firm  owed  this 
debt  to  Iselin  &  Go.,  and  were  nnable  to  pay  it  in  the 
ordinary  conrse  of  their  business,  they  were  then  insolv- 
ent, in  the  language  of  the  bankruptcy  Act,  and  within 
its  meaning.  No  matter  how  many  other  debts  there 
were,  not  yet  due,  if  they' were  unable  to  pay  that  debt, 
in  the  ordinary  course  of  their  business,  they  were  insolv- 
ent. The  **  ordinary  course  of  their  business"  does  not 
mean  an  ability  to  turn  out  goods,  or  bills  receivable,  or 
assets  or  securities,  to  pay  that  one  particular  debt,  at 
the  same  time  leaving  other  debts,  which  are  certain  to 
become  due,  unprovided  for,  and  not  leaving  sufficient 
assets  in  the  hands  of  the  debtors  to  meet  them  when 
they  become  due.  It  is  not  in  the  ordinary  course  of 
business  for  a  party  who  has  a  store  of  goods  and  other 
securities,  and  owes  a  matured  debt,  to  turn  out  a  large 
portion  of  those  goods,  or  to  take  the  most  valuable  of 
his  securities,  and  turn  them  over  to  the  creditor,  to  ex- 
tinguish that  debt,  if  sufficient  assets  do  not  remain  to 
pay  the  rest  of  his  debts,  in  the  ordinary  course  of  his 
business.  That  is  an  extraordinary  course  of  business, 
and  not  the  ordinary  course  of  business.  Therefore,  if, 
when  the  sheriff  appeared  to  levy  on  this  stock  of  goods, 
the  firm  was  not  able  to  pay  this  debt  to  Iselin  &  Co.,  in 
the  ordinary  course  of  business,  it  was  insolvent.  If,  at 
that  time,  Dibblee,  m  his  own  mind,  from  a  view  of  the 
state  of  things  which  surrounded  him,  contemplated  that 
his  firm  would  not  be,  and  continue  to  be,  thenceforth, 
able  to  pay  their  debts,  as  such  debts  should  mature,  in 
the  ordinary  course  of  their  business,  then  he  contem- 
plated insolvency ;  and,  if  he  contemplated  insolvency, 
that  puts  the  case  in  precisely  the  same  predicament  as 
though  he  had  been  insolvent,  because,  the  language  is, 
**  being  insolvent  or  in  contemplation  of  insolvency."  A 
debtor  has  no  more  right  to  do  the  forbidden  act  when 
he  contemplates  that,  in  view  of  the  existing  aspect  of 
affairs,  he  will  not  be  able  to  pay  his  debts,  in  the  ordi- 
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nary  course  of  his  business,  than  if  he  were  actually  at 
the  time  insolvent.  If  he  contemplates  insolvency,  it  is 
of  the  same  force  and  effect  as  if  he  were  actually  insolv- 
ent, by  reason  of  his  not  being  able  to  pay  a  debt  past 
due  at  the  time. 

If  you  shall  find  that,  at  the  time  the  sheriff  appeared, 
Dibblee,  or  his  firm,  were  insolvent,  or  contemplated  in- 
solvency, you  will  then  pass  to  the  second  question.  If 
you  find  that  he  and  his  firm  were  not  insolvent,  and  did 
not  contemplate  insolvency,  that  disposes  of  this  branch 
of  the  case.  But,  if  you  find  that  he  or  they  were  insolv- 
ent, or  contemplated  insolvency,  then  you  will  inquire 
— Did  they  suffer  their  property  to  be  taken  on  legal 
process  at  that  time  ? 

The  Act  provides,  that,  if  the  debtor  shall,  under  the 
circumstances  stated,  ''procure  or  suffer  his  property  to 
be  taken  on  legal  process,"  he  shall  be  adjudged  a  bank- 
rupt. The  word  "procure"  and  the  word  "suffer"  have 
different  meanings.  The  former  is  active,  and  the  latter 
i^  passive.  A  man  may  suffer  a  thing  to  be  done,  when 
he  has  the  means  of  doing  something  other  than  suffer- 
ing it  to  be  done,  without  procuring  it  to  be  done.  In 
this  case,  the  debtors  knew  that  the  warrant  to  confess 
judgment  had  been  given  on  the  25th  of  Tebruary.  They 
knew  that  the  debt  to  Iselin  &  Go.  had  been  past  due  for 
at  least  thirty  days.  They  knew  that  Iselin  &  Co.  could 
at  any  moment  enter  up  judgment  on  the  warrant.  And, 
if  Mr.  Dibblee,  at  the  time  the  sheriff  came  there,  or 
any  time  prior  thereto,  was  insolvent,  or  contemplated 
insolvency,  he  was  in  a  condition  in  which  the  bank- 
ruptcy law  required  him  to  take  proceedings  for  coming 
into  the  bankruptcy  Court,  and  submitting  his  property 
voluntarily  to  the  administration  of  the  bankruptcy  law ; 
because,  in  order  to  enable  a  person  to  come  voluntarily 
into  the  bankruptcy  Court,  it  is  only  necessary  that  he 
should  present  a  petition  stating  the  necessary  jurisdic- 
tional facts,  and  averring  that  he  is  unable  to  pay  all 
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his  debts  in  full.  If,  therefore,  Dibblee,  at  the  time  the 
sheriff  came  there,  or  at  any  time  previously,  knowing  of 
this  debt  to  Iselin  &  Oo.,  and  that  it  was  past  due,  and 
being  insolvent,  or  contemplating  insolvency,  refrained 
from  going  into  bankruptcy  voluntarily,  then,  in  judg- 
ment of  law,  he  suffered  his  property  to  be  taken  on 
legal  process;  because,  if,  prior  to  the  entry  of  that 
judgment  and  the  issuing  of  an  execution  thereon,  he 
had  gone  voluntarily  into  bankruptcy,  the  bankruptcy 
Court  would  have  taken  the  property,  and  the  judgment 
and  execution  would  have  had  no  force  or  effect  to  take 
it.  Therefore,  in  judgment  of  law,  if  he  omitted  to  go 
into  bankruptcy,  under  such  circumstances,  he  suffered 
his  property  to  be  taken  on  legal  process.  Unless  this 
construction  be  given,  there  is  no  more  meaning  to  the 
word  "suffer"  than  to  the  word  "procure."  All  the 
words  of  a  statute  must  be  construed  in  such  manner  as 
to  give  them  force  and  effect. 

If  you  shall  find  that  Dibblee  contemplated  insolvency, 
and  suffered  his  property  to  be  taken  on  legal  process, 
you  will  then  consider  the  question,  whether  he  did  so 
with  intent  to  give  a  preference  to  Iselin  &  Co.,  or  with 
intent  to  defeat  or  delay  the  operation  of  the  bankruptcy 
Act.  Thi^  intent  must  be  an  intent  on  the  part  of  Dib- 
blee ;  and,  unless  Dibblee,  at  the  time,  knew  that  he  was 
insolvent,  or  contemplated  insolvency,  he  could  have  no 
intent  to  give  a  preference  to  one  creditor  over  another. 
If  a  person,  while  paying  one  creditor,  honestly  supposes 
that  he  is  able  to  pay  every  creditor,  there  can  be  no  in- 
tent to  give  a  preference.  Therefore,  if  Dibblee  did  not, 
at  the  time,  believe  he  was  insolvent,  and  did  not  con- 
template insolvency,  he  could  have  had  no  intent  to  give 
any  preference.  But,  if  he  was  insolvent,  or  contem- 
plated insolvency,  and  suffered  his  property  to  be  taken 
in  this  way,  then,  if  the  taking  of  the  property  by  the 
sheriff  had  the  necessary  effect  to  give  to  Iselin  &  Go.  a 
preference  which  they  otherwise  would  not  have  had, 
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Dibblee^  in  Judgment  of  law,  intended  to  give  the  prefer- 
ence wMch  the  taking  of  the  property  conferred  and 
effected  ;  and  the  burden  is  thrown  on  him,  Dibblee,  to 
show  that  he  had  no  such  intent,  and  to  make  that  out 
to  your  satisfaction.  In  law,  every  one  is  supposed  to 
intend  the  natural  consequences  of  an  act  committed  by 
him. 

It  is  of  no  consequence  that  an  arrangement  was 
made,  originally,  to  give  to  Iselin  &  Oo.  this  preference. 
The  paper  signed  and  given  on  the  26th  of  February  did 
not  give  a  preference.  It  would  have  amounted  to 
nothing  if  the  judgment  had  never  been  entered  and  the 
execution  had  never  been  issued.  The  preference  was 
given  by  the  issuing  of  the  execution,  followed  by  the 
levy,  so  far  as  the  goods  were  concerned.  Therefore, 
you  have  nothing  to  do  with  the  fact  that  there  was  an 
arrangement  made  originally,  when  the  money  was  loaned 
by  Iselin  &  Go.,  that  they  should  have  this  species  of 
security. 

On  the  question  of  intent,  there  is  the  further  alterna- 
tive point,  whether  there  was  an  intent  to  defeat  or  delay 
the  operation  of  the  Act.  Very  little  has  been  said  on 
that  subject,  and  I  think  it  hardly  worth  while  to  call 
your  attention  to  it,  because  the  whole  case  turns  upon 
the  other  branch. 

So  far,  in  respect  to  the  Iselin  matter,  your  attention 
has  been  directed  to  the  levy  by  the  sheriff.  But  the 
Iselin  matter  has  another  phase,  namely,  the  transaction 
on  the  evening  of  the  1st  of  May,  in  regard  to  the  bill  of 
sale,  which  transferred  securities  to  Iselin  &  Oo.  in  pay- 
ment of  their  debt.  That  is  a  separate  and  independent 
transaction,  and  is  made  a  separate  ground,  in  the  peti- 
tion, for  asking  to  have  Dibblee  &  Oo.  adjudged  bank- 
rupts. All  the  debtors  joined  in  making  the  bill  of  sale. 
In  respect  to  the  confession  of  judgment,  Dibblee  ap- 
pears to  have  signed  it  with  his  individual  name,  and 
also  with  the  firm  name.    The  other  partners  did  not 
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sign  it,  and  appear  to  have  known  nothing  about  it ;  and 
I  am  asked  to  charge  that  on  that  ground  it  is  illegal  and 
void.  I  do  not  conceive  that  this  Oourt  has  anything  to 
do  witii  that  question.  If  the  State  Oourt  has  permitted 
the  judgment  to  be  entered  up  against  all  three  of  the 
debtors,  and  the  execution  to  be  issued,  I  must  presume 
that  this  was  done  in  the  legal  and  proper  way.  This  Oourt 
must  treat  the  record  of  the  State  Oourt  as  being  in  due 
form;  and,  therefore,  although  the  other  partners  appear 
to  have  had  nothing  to  do  with  giving  the  confession  of 
judgment,  I  must  treat  the  judgment  and  execution  as 
not  being  impaired  by  reason  of  any  defect  of  that  kind. 

I  now  recur  to  the  third  alleged  act  of  bankruptcy. 
It  is,  that  the  debtors,  on  the  1st  of  May,  being  insolv- 
ent, or  in  contemplation  of  insolvency,  made  to  Iselin 
&  Oo.  a  conveyance  or  transfer  of  a  large  number  of  bills 
receivable  and  accounts  belonging  to  the  firm,  to  the 
value  of  $46,000,  with  intent  to  give  a  preference  to 
Iselin  &  Oo.,  and  to  delay  and  defeat  the  operation  of  the 
Act.  The  same  elements  of  insolvency,  or  contemplated 
insolvency,  enter  into  this  branch  of  the  case,  as  into  the 
first,  and  the  same  remarks  are  applicable.  It  is  urged, 
on  the  part  of  Dibblee,  that,  because  of  the  prior  levy, 
no  preference  was  given  to  Iselin  &  Oo.  by  this  transfer. 
But,  although  the  levy  of  the  sheriff  on  the  property  was 
in  force  from  the  time  it  was  made,  on  the  30th  of  April, 
until  the  bill  of  sale  was  given,  and  although  Iselin  &  Oo. 
thus  had  whatever  security  such  levy  gave  to  them,  still, 
if,  in  your  judgment,  upon  the  evidence,  the  transaction 
of  turning  over  these  securities,  by  a  bill  of  sale,  to  Ise- 
lin &  Oo.,  had  the  effect  of  putting  them,  as  creditors, 
into  any  better  position  in  respect  to  their  debt  than 
that  which  they  occupied  by  virtue  of  the  levy  on  the 
stock  of  goods,  then  it  gave  to  them  a  preference  which 
the  law  forbids.  If  it  did  not  have  that  effect,  then  it 
gave  them  no  preference. 

If  you  shall  find  that  there  was  such  a  preference 
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given  by  the  bill  of  sale,  the  next  question  will  be, 
whether  Dibblee,  at  that  time,  had  the  intent  to  put 
Iselin  &  Go.  in  a  better  position,  by  the  bill  of  sale,  and 
thus  to  give  them  a  preference.  Kow,  all  the  remarks 
on  the  law  as  to  insolvency,  or  contemplation  of  insolv- 
ency, which  I  made  to  you  in  regard  to  the  state  of 
things  which  existed  when  the  levy  was  made  by  the 
sheriff,  are  applicable  to  this  branch  of  the  case.  But, 
in  applying  the  law  to  the  facts  of  the  case,  you  will 
bear  in  mind  that,  between  the  time  the  sheriff  came 
and  the  giving  of  the  bill  of  sale,  there  was  a  material 
change  in  the  condition  of  the  firm,  which  has  been 
stated  to  you  very  clearly  by  Dibblee  himself,  in  his 
testimony.  He  states  that  Iselin's  levy  destroyed  their 
credit ;  and  that,  after  that,  they  could  not  have  gone 
on ;  that,  when  the  execution  was  levied,  if  they  could 
have  gone  on  in  business,  he  thinks  they  could  have 
paid  their  debts  in  full ;  but  that  the  levy  destroyed 
their  credit,  and  they  could  not  go  on.  Therefore,  the 
fact  of  the  sheriff's  levy,  and  that  he  had  taken  posses- 
sion of  the  store,  the  necessary  publicity,  and  the  conse- 
quences which  followed  it,  none  of  which  existed  at  the 
instant  before  the  sheriff  came  there,  and  all  of  which 
existed  on  the  evening  of  the  1st  of  May,  when  the 
transfer  was  made  by  bill  of  sale,  must  be  taken  into 
consideration  by  you  in  determining  whether,  (if  you 
find  that  the  transfer  had  the  effect  of  putting  Iselin  & 
Oo.  in  a  better  condition  than  they  were  in  by  reason  of 
their  levy,)  when  the  bill  of  sale  was  given  on  the  even- 
ing of  the  1st  of  May,  the  Arm  were  insolvent,  or  con- 
templated insolvency.  Did  they,  at  10  o'clock  on  the 
evening  of  the  1st  of  May,  the  sheriff  being  then  in 
possession  of  their  goods  under  a  levy,  and  the  matter 
having  become  public,  believe  that  they  were  able  to 
pay  the  debt  of  Iselin  &  Co.,  in  the  ordinary  course  of 
business,  or  believe*  that,  if  they  continued  on,  in  that 
state  of  things,   they  would  be  able,  in  the  ordinary 
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course  of  business,  to  pay  their  debts  in  future,  as 
they  should  become  due,  in  the  ordinary  course  of 
business  ? 

This  disposes,  as  I  understand  it,  of  all  the  ques- 
tions connected  with  the  Iselin  matter,  which  have  been 
called  to  my  attention  by  the  counsel  for  the  respective 
parties. 

The  fourth  act  of  bankruptcy  alleged  is  the  Krauss 
matter,  which  has  two  phases— the  payment  of  the 
$2,000  in  money,  on  the  30th  of  April,  and  the  transfer 
on  the  following  day,  while  the  sheriff  was  there,  of  the 
$2,000  in  bills  receivable.  The  fact  that  the  debt,  as 
between  Mrs.  Krauss  and  the  firm,  was  a  fiduciary  debt,  is 
of  no  consequence  in  this  case.  For  the  purposes  of  this 
case,  it  was  nothing  more  than  an  ordinary  debt.  It 
stood  in  no  better  condition,  and  the  firm  had  no  more 
right  to  pay  it,  than  any  other  debt.  Nor  does  it  make 
any  difference  that  Mrs.  Krauss  asked  for  it,  and  pressed 
for  payment  of  it.  This  doctrine  has  no  place  under  the 
present  bankruptoy  Act.  That  Act  recognises  no  dis- 
tinction between  the  giving  of  a  preference  when  a  cred- 
itor asks  for  it,  and  the  giving  of  a  preference  when  the 
creditor  does  not  ask  for  it,  provided  the  intent  exists  on 
the  part  of  the  debtor,  in  giving  the  preference,  that  the 
particular  creditor  shall  have  the  preference.  If,  there- 
fore, you  shall  find  that  this  firm,  being  insolvent,  or 
contemplating  insolvency,  paid  $2,000  to  Mrs.  Krauss, 
on  the  30th  of  April,  with  intent  to  prefer  her  over  other 
creditors,  or,  on  the  next  day,  handed  over  to  her  $2,000 
worth  of  securities  with  thart  intent,  they  committed  an 
act  of  bankruptcy. 

If  you  shall  find  in  favor  of  the  petitioning  creditors 
on  any  one  of  the  questions  which  I  have  submitted  to 
you,  they  will  be  entitled  to  your  verdict.  It  does  not 
require  that  you  should  find  for  them  on  all  those  ques- 
tions ;  but,  if  you  shall  find  that  any  one  of  the  alleged 
acts  of  bankruptcy  is  established  to  your  satisfaction, 
your  verdict  will  be  for  the  creditors. 
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The  petitioning  creditors  having  withdrawn  the 
second  and  third  acts  of  bankruptcy  alleged  in  the  peti- 
tion, the  jury  rendered  a  verdict  in  favor  of  the  creditors 
as  to  the  first  and  fourth  acts  of  bankruptcy  alleged  in 
the  petition*  • 


JUNE,  1869. 

THE  STBAMBE  VIOKSBUEG. 

Collision  in  East  Bivxb. — Stsamsb  and  Lighter.— Crowded  Rivsb, 


A  lighte)r»  loaded  with  casks  of  oil,  was  beating  down  the  East  river,  which 
crowded  with  yessels,  the  wind  being  southwest,  and  the  lighter  being  on  her 
port  tack,  and  a  steamer,  coming  np  the  river,  saw  the  lighter  before  she  came 
on  that  tack,  and,  on  seeing  her  come  about  upon  that  tack,  slowed  her  engine, 
and  afterwards  stopped  it,  but  did  not  reverse  it  or  change  her  course,  and 
struck  the  lighter  on  the  bluff  of  her  port  bow : 

ffeldt  Tliat  the  fault  of  the  collision  was  with  the  steamer,  in  plunging  into  the 
crowd  of  vessels,  takug  her  chance  of  finding  an  opening  through  them; 

That  the  lighter  was  entitled  to  keep  her  course,  and  did  so,  and  did  nothing  to 
embarrass  the  steamer,  and  was  not  in  fiuilt. 

Blatghfobd,  J.  The  libellants,  owners  of  the 
lighter  O.  A.  Graves,  sue  the  steamer  Yicksburg,  to 
recover  damages  for  a  collision  between  the  two  vessels 
on  the  afternoon  of  the  5th  of  December,  1867,  just 
before  dusk,  in  the  Ea«t  river,  off  the  Brooklyn  slip  of 
the  Catherine-street  ferry,  and  about  in  the  middle  of 
the  river.  The  Yicksburg  had  come  around  from  the 
North  river,  and  was  going  through  the  East  river,  into 
the  Sound.  The  lighter  was  heavily  loaded  with  casks 
of  oil.  The  wind  was  from  the  southwest,  and  the 
lighter  was  beating  down  against  it.  The  tide  was  ebb. 
The  river  was  crowded  with  vessels.  The  stem  of  the 
Yicksburg  struck  the  lighter  on  the  bluff  of  her  port 
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bow,  and  tore  oat  her  mast,  and  damaged  her  seriously. 
The  lighter  was  on  her  port  tack,  standing  from  Brook- 
lyn to  New  York,  at  the  time  of  the  collision.  She  was 
seen  by  the  Yicksburg  before  she  came  about  upon  that 
tack.  The  Yicksburg  slowed  to  half  speed  on  seeing 
the  lighter  come  about,  and  subsequently,  before  the 
collision,  stopped  her  engine,  but  did  not  reverse  or 
change  her  course.  The  fault  in  the  collision  was  on 
the  {lart  of  the  Yicksburg.  She  plunged  into  the  crowd 
of  vessels,  taking  her  chance  of  finding  an  opening 
through  them.  The  lighter  was  entitled  to  keep  her 
course,  and  did  so.  She  made  no  movement  to  embarrass 
the  steamer,  and  did  not  come  about  at  such  a  time,  or 
in  such  a  way,  as  to  prevent  the  steamer  from  taking 
the  proper  measures  to  avoid  her ;  and  the  steamer  must 
bear  the  consequences  of  not  having  avoided  her. 

There  must  be  a  decree  for  the  libellants,  with  costs, 
with  a  reference  to  compute  the  dami^s.* 


Oscwr  Frisbie^  for  the  libellants. 
Vose  <&  McDanid^  for  the  claimants. 
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COLLIBION  AT  PiBR  BBTWXEN  StBAMBOATS. — LoOKOUT. CoBTS, 

A  Bteamboftt,  whoae  berth  was  on  the  north  side  of  a  pier,  was  unable  to 
get  into  it^  and  came  to  the  end  of  the  pier,  and,  for  the  purpose  of  making  a 
landing,  was  backed  down  across  a  ferry  slip  on  the  south  side  of  the  pier, 

*  This  decision  was  affirmed  by  the  Circuit  Courts  on  appeal.    (7  BUUehf,  C, 
a  R,  216.) 
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without  any  one  on  her  stem  to  look  out,  and  was  ran  into  by  a  ferry-boat^ 
which  was  coming  into  the  ferry  slip : 

EeH  That  the  steamboat  was  in  fault,  in  thus  backing  without  keeping  at  her  stem 
a  proper  lookout,  and  without  paying  attention  to  the  approach  of  the  ferry- 
boat; 

That  the  ferry-boat  was  also  in  fault,  in  not  stopping  sooner,  and  in  not  ap- 
proaching with  greater  caution,  especially  as  her  pilot  saw  that  there  was  no 
one  on  the  steamboat's  deck  noticing  the  ferry-boat's  approach ; 

That  the  damages  must  be  divided,  and  the  libellant  should  have  his  costs. 

Blatoedpobd,  J.  The  libellant,  owner  of  the  steam- 
boat Thomas  E.  Hulse,  brings  this  suit  against  the 
steamboat  Paterson,  to  recover  for  the  damages  done  to 
the  former  vessel  by  a  collision,  which  took  place  be- 
tween them  on  the  morning  of  the  15th  of  August,  1867, 
about  eight  o'clock.  The  bow  of  the  Paterson  came  in 
contact  with  the  stem  of  the  Hulse,  and  broke  her  stem- 
post,  and  otherwise  damaged  her.  The  Paterson  was  a 
ferry-boat,  plying  on  a  regular  ferry  between  Christo- 
pher street,  New  York,  and  Hoboken.  The  Hulse  plied 
to  Fort  Lee.  Her  regular  landing  place  was  on  the 
north  side  of  the  pier  at  the  foot  of  Christopher  street. 
The  ferry  slip  of  the  Paterson  was  in  the  basin  next 
south  of  that  pier,  the  pier  projecting  into  the  river 
some  distance  beyond  the  mouth  of  the  ferry  slip  proper, 
which  latter  was  formed  by  racks.  The  Paterson  was 
on  a  trip  from  Hoboken  to  New  York,  bound  for  the 
said  slip.  The  Hulse  had  arrived  from  Fort  Lee,  with 
passengers,  and,  not  being  able,  in  consequence  of  the 
presence  of  other  vessels,  to  effect  a  landing,  either  on 
the  north  side  of  the  pier,  or  at  the  end  of  it,  worked 
herself  around  the  south  corner  of  the  end  of  the  pier, 
with  a  line  out  thereto,  for  the  purpose  of  trying  to 
make  a  landing,  with  her  bow  in,  at  the  south  side  of  an- 
other steamboat,  which  lay  at  the  south  side  of  the 
pier.  This  manoeuvre  of  hers  was  seen  by  the  pilot  of 
the  Paterson  at  a  distance  of  about  600  yards,  and  he 
immediately  slowed  his  engine  to  half  speed,  and  pro- 
ceeded towards  his  slip.    It  is  claimed,  on  the  part  of 
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the  Paterson,  that  her  pilot  saw  the  line  referred  to  let 
gOj  and  saw  the  HuLse  move  off  in  a  southerly  direction, 
inside  of  the  slip,  until  her  stem  had  reached  a  point  to 
fhe  eastward  of  the  western  end  of  the  southerly  ferry 
rack,  and  until  he  could  see  a  clear  path  on  the  port  side 
of  the  Hulse,  for  the  Paterson  to  go  into  the  ferry  slip. 
Before  that  time,  the  Hulse,  on  the  evidence,  had  been 
going  first  ahead  and  then  backward  in  the  slip,  with  the 
design,  in  fact,  of  effecting  a  landing  at  the  south  side 
of  the  steamboat  which  lay  at  the  south  side  of  the 
pier,  and  with  no  other  design.    In^  pursuance  of  that 
design,  and  while  the  Paterson  was  still  rimning  ahead 
at  half  speed,  and  when,  as  claimed  on  the  part  of  the 
Paterson,  the  Hulse  was  in  such  a  position  that  the 
pilot  of  the  Paterson  thought  that  the  Hulse  was  intend* 
ing  to  make  a  landing  at  a  pier  that  lay  south  of  the 
southerly  ferry  rack,  the  engine  of  the  Hulse  was  started 
to  move  the  boat  backwards,  her  stern  being  towards 
the  Paterson,  and  the  pilot  of  the  Paterson,  seeing  her 
coming  backwards  towards  him,  immediately  stopped 
and  reversed  his  engine,  and  it  had  made  two  or  three 
revolutions  back  before  the  collision,  so  that  the  Pater- 
son was  going  ahead  very  little,  if  she  was  not  about 
dead  in  the  water,  at  the  time  of  the  collision.    When 
the  engine  of  the  Hulse  was  thus  started  to  move  her 
backwards,  no  attention  was  paid  by  her  to  the  approach- 
ing Paterson,  and  no  lookout  was  stationed  aft,  to  see 
whether  something  might  not  be  in  her  way,  but  she 
continued  to  back,  until  a  passenger  on  board  of  her 
notified  her  engineer  that  the  Paterson  was  right  under 
the  stem  of  the  Hulse,  whereupon  he  stopped  the  back- 
ward motion  of  the  engine,  after  it  had  been  working 
back  about  five  turns,  and  started  it  in  the  other  direc- 
tion, and  it  had  turned  ahead  about  threcrquarters  of  a 
turn,  and  was  turning  ahead,  at  the  time  of  the  collision, 
but  the  backward  motion  of  the  Hulse  in  the  water  had 
not  been  stopped. 
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On  the  above  factSi  the  Holse  was  in  fault,  in  back- 
ing without  keeping  a  proper  lookont  at  her  stem,  and 
without  paying  attention  to  the  approach  of  the  Pater- 
son.  But  I  think  that  the  Paterson  was  also  in  fault,  in 
not  sooner  stopping  and  reversing.  Ifotwithstanding 
the  appearance  the  Hulse  may  have  presented  to  her 
pilot,  the  Paterson  ought  not  to  have  kept  on  at  half 
speed  as  long  as  she  did.  The  manoeuvres  of  the  Hulse 
were  such  as  to  caU  for  greater  caution  on  the  part  of 
the  Paterson  than  she  exhibited,  particularly  as  her 
pilot  says  that  he  could  see  no  one  on  the  deck  of  the 
Hulse  noticing  the  approach  of  the  Paterson. 

When  the  damages  are  ascertained  by  a  reference, 
they  must  be  divided.  The  libellants  will  be  entitled 
to  costs. 

C7.  M.  Da  Costat  for  the  libellants. 

W.  J.  A.  FvXkTj  for  the  claimants. 
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Brbach    of    Charter. — Insijffioibnt    Sail. — Bunkikg   Ashore. — 

NBOuasNCs. — ^Damaosgu 

A  Teasel  was  chartered  to  bring  a  cargo  of  oranges  from  Havana  to  New  York, 
and,  her  sails  being  insufficient,  she  lost  time  on  the  voyage,  and,  on  ar- 
riving off  Cape  May.  put  in,  in  antioipation  of  heavy  weather,  and  came  to 
anohor,  and  her  master  fidled  to  keep  a  careful  watch  at  nighty  and,  the  wind 
coming  around  so  as  to  blow  on  shore,  the  chain  parted  and  the  vessel  went 
ashore,  the  master's  excuse  for  not  dropping  another  anchor  being  that  ice  had 
formed  on  his  decks,  from  snow  which  fell  the  evening  before,  so  that  the  second 
andior  and  chain  were  covered  up  by  ice,  and  could  not  be  let  go.    The  deck- 
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load  wttB  discharged  for  the  parpose  of  getting  the  ressel  off,  and  the  ressel  was 

then  got  off  and  came  to  New  York,  withont  taking  the  deck-load  on  board 

again,  and  it  was  afterwards  sent  to  Kew  York  by  railroad  and  there  tendered 

to  the  charterers,  who  refused  to  receiTe  it,  (it  haying  l>een  frozen  and  damaged,) 

and  filed  a  libel  against  the  ressel,  to  recoyer  damages  for  the  non-fulfilment 

of  the  charter-part  J : 
Held,  That  the  yeesel  was  chaigeable  with  fiiult  in  not  haying  her  sails  in  proper 

condition,  whereby  the  yoyage  was  delayed ; 
That,  the  delay  of  the  yessel  being  a  fanlt,  it  was  to  be  presumed  against  her  that, 

but  for  that  delay,  she  would  not  haye  been  obliged  to  run  into  Delaware  Bay, 

and  the  disaster  there  would  not  haye  occurred; 
That  the  master  was  negligent  in  not  keeping  a  yigilant  watch  while  at  anchor, 

and  in  not  being  prepared  to  drop  a  second  anchor  when  the  chain  parted ; 
That  the  freezing  and  consequent  injury  to  the  deck-load  must,  therefore,  be 

attributed  to  the  yessel ; 
That  she  was  chargeable  with  the  injury  to  the  deck-load,  and  with  any  damage 

sustained  by  the  charterers,  by  the  loss  of  any  portion  of  her  cargo  by  decay, 

arising  from  the  delay  of  the  yessel  on  the  yoyage. 

This  was  a  libel  filed  by  Michael  Morrow  and  others, 
charterers  of  the  schooner  Thomas  Jefferson,  to  recover 
damages  for  the  alleged  non-fulfilment  of  a  charter,  by 
which  the  vessel  was  to  bring  a  cargo  of  oranges  from  Ha- 
vana. The  libel  alleged,  that  the  vessel  was  not  properly 
fitted  with  sails ;  that  her  master  did  not  i>erform  the  voy- 
age with  proper  diligence,  and  put  into  Delaware  Bay, 
where,  by  negligence,  he  allowed  the  vessel  to  be  blown 
ashore ;  that,  having  discharged  the  deck-4oad,  he  suc- 
ceeded in  getting  the  vessel  off,  but  not  with  proper 
diligence,  and  then  failed  to  take  on  board  the  deck-load ; 
and  that,  by  the  decay  of  the  cargo,  consequent  upon 
the  delay  and  the  freezing  of  the  cargo,  the  libellants 
had  been  damaged. 

The  answer  denied  any  delay  or  negligence,  and 
alleged  that  all  the  damage  to  the  cargo  was  the  result 
of  perils  of  the  sea.  The  evidence  tended  to  show  that 
the  master  of  the  schooner  lost  time  on  the  voyage,  by 
not  carrying  sail,  and  that,  when  the  vessel  reached  Gape 
May,  the  weather  being  threatening,  it  was  determined, 
with  the  approval  of  one  of  the  charterers,  who  was  on 
board,  to  put  into  Delaware  Bay,  and  the  vessel  anchored 
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there  about  nightfall.  It  came  on  to  snow,  which  turned 
to  rain,  and  the  wind,  about  midnight,  came  out  from  the 
north  west  and  blew  heavily  on  shore,  and  the  weather  grew 
very  cold,  and  about  4  A.  M.  the  chain  parted.  Efforts 
were  made  to  let  go  the  other  anchor,  and  to  hoist  sail,  but 
they  were  found  to  be  so  covered  with  ice  that  nothing 
could  be  done,  and  the  vessel  went  ashore.  The  deck- 
load  was  afterwards  discharged,  and  the  vessel  got  off  in 
three  or  four  days,  during  part  of  which  time  the  weather 
continued  very  cold,  and  ice  made  freely.  After  getting 
off,  the  vessel  sailed  for  New  York,  without  taking  the 
deck-load  on  board  again,  and  it  was  sent  to  New  York  by 
railroad,  where  it  was  tendered  to  the  charterers,  who 
refused  to  receive  it. 

For  libellants,  Benedict  &  Benedict. 

For  claimants,  John  E.  Pa/rsans. 

Blatchford,  J.  The  libellants,  owners  of  a  cargo  of 
oranges  and  pine-apples,  shipped  them  at  Havana,  on  the 
20th  of  February,  1868,  on  board  of  the  schooner  Thomas 
Jefferson,  for  New  York,  under  a  charter-party  made  of 
that  vessel  by  the  claimants,  her  owners,  *to  some  of  the 
libellants,  for  a  voyage  from  Havana  to  New  York.  The 
charter-money  was  duly  paid.  The  charter-party  ex- 
cepted the  dangers  of  the  seas  and  of  navigation.  The 
libellants  claim  that,  through  fault  and  negligence  on  the 
part  of  the  vessel,  arising  from  the  incompetency  of  her 
master,  and  defects  in  her  sails,  delays  and  disasters  oc- 
curred, which  protracted  the  voyage  some  eight  days, 
and  destroyed  some  of  the  fruit,  so  that  it  was  not  de- 
livered to  the  libellants  by  the  vessel.  The  answer  denies 
all  fault  and  negligence  on  the  part  of  the  vessel,  and 
avers  that,  in  the  prosecution  of  her  voyage,  the  vessel, 
by  stress  of  weather  and  the  force  of  the  winds  and  the 
waves,  was,  on  the  2d  of  March,  1868,  driven  into  Dela- 
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ware  Bay,  inside  of  Oape  May,  where,  on  the  next  day, 
she  was,  by  force  of  the  wind  and  of  the  floating  ice, 
driven  on  shore  ;  that,  to  float  the  vessel,  it  became 
necessary  to  send  on  shore  a  portion  of  her  cargo  of 
oranges,  in  a  partially  frozen  condition,  from  the  severity 
of  the  weather,  which  was  done ;  that  the  vessel  was  un- 
able to  take  on  board  again  such  portion  of  her  cargo, 
having  reference  to  the  place  and  circumstances ;  but 
that  the  claimants,  as  soon  as  practicable,  caused  such 
portion  of  her  cargo  to  be  brought  to  New  York  and  ten- 
dered to  the  libellants,  and  that  any  damage  thereto  was 
due  to  the  perils  and  dangers  of  the  seas,  and  not  to  any 
fault  or  negligence  on  the  part  of  the  vessel,  or  of  those 
in  charge  of  her. 

I  am  satisfied  that  the  libellants  have  made  out  a  case 
of  negligence  on  the  part  of  the  master  of  the  vessel,  in 
respect  to  the  occurrences  in  Delaware  Bay,  and  of  fault 
on  the  part  of  the  vessel  in  having  her  sails  in  such  poor 
condition  that  her  master  was  obliged  to  heave  his  vessel 
to  for  some  considerable  time,  on  several  occasions,  and 
to  shorten  sail  on  other  occasions,  because  he  could  not 
carry  the  sail  which,  under  the  same  circumstances  of 
wind  and  weather,  he  could  have  carried,  and  would  have 
been  bound,  under  the  charter  of  the  vessel,  to  carry,  if 
the  sails  of  the  vessel  had  been  in  a  proper  condition. 
She  put  into  Oape  May  on  the  eleventh  day  of  her  voy- 
age, at  which  time,  on  the  evidence,  she  ought  to  have 
been  near  New  York,  if  not  quite  arrived  there,  under 
ordinary  circumstances,  if  her  sails  had  been  in  proper 
condition.  It  is  shown  that  other  vessels  carrying  full 
sail  were  seen  outstripping  her  when  she  was  going  un- 
der shortened  sail.  Her  delay  being  a  fault,  it  is  to  be 
presumed  against  her  that,  but  for  such  delay,  she  would 
not  have  been  obliged  to  run  into  Delaware  Bay,  and  the 
disasters  there  would  not  have  occurred. 

Under  the  circumstances  which  existed  when  she  put 
in  at  Gape  May,  it  was  not  improper  for  her  to  do  so. 

Bt.  Vol.  111—20 
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But  the  evidence  shows  that  her  master  was  guilty  of 
gross  negligence,  in  not  keeping  his  sails  and  windlass 
and  his  second  anchor  and  chain  free  from  ice,  and  in 
not  having  that  anchor  and  chain  in  readiness  for  use, 
when  the  chain  of  the  single  anchor,  with  which  he  had 
anchored  inside  of  Gape  May,  parted.  If  he  had  exer- 
cised proper  vigilance  in  watching  the  weather  and  the 
wind,  he  could  have  been  prepared  to  drop  his  second 
anchor  the  moment  the  chain  to  the  first  one  parted. 
Instead  of  being  vigilant  he  appears  to  have  maintained 
no  competent  watch  on  deck,  and  to  have  known  nothing 
himself  of  the  condition  of  things  which  he  testifies  ex- 
isted on  his  deck,  arising  from  the  change  of  wind  and 
the  sudden  cold.  Either  such  condition  of  things  did  not 
exist  before  the  chain  parted,  and  there  was  not  the  ac- 
cumulation of  ice  on  the  sails  and  windlass  and  second 
anchor  and  chain  which  he  now  attempts  to  make  out, 
as  an  excuse  for  the  non-use  of  the  second  anchor,  and 
for  the  drifting  ashore  of  the  vessel,  or  else  he  did  not 
watch  the  formation  of  the  ice,  and  attempt  to  check  or 
obviate  it.  The  master  being  in  fault  in  allowing  his 
vessel  to  be  deprived  of  the  use  of  her  second  anchor  and 
chain,  her  driving  on  shore,  and  the  freezing  of  her  deck- 
load  of  oranges,  and  their  loss  by  decay  consequent  there- 
on, and  on  their  transportation  to  New  York  by  land,  and 
on  the  time  consumed  therein,  must  be  attributed  to 
fault  on  the  part  of  the  vessel.  She  must,  therefore,  be 
held  liable  for  the  value  of  such  deck-load,  which  was 
wholly  lost  to  the  libellants,  and  which  they  were  not 
obliged  to  accept  in  the  condition  in  which  it  was  ten- 
dered to  them  in  New  York,  and  for  any  legal  damages 
sustained  by  the  libellants,  by  any  loss  or  decay  of  any 
other  portion  of  the  fruit,  or  in  respect  of  any  of  the 
cargo  of  the  vessel,  arising  from  the  delay  of  the  vessel 
on  her  voyage,  or  from  her  going  on  shore  at  Gape  May. 
I  have  not  at  all  considered  the  question  of  whether  the 
vessel  was  got  ofl"  the  shore  at  Gape  May  as  soon  as  she 
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might  have  been  with  proper  diligence,  because,  inas- 
much as  the  right  of  action  on  the  part  of  the  libellants 
was  complete  when  the  vessel  went  ashore,  such  right 
would  not  have  been  impaired,  if  the  vessel  and  her  cargo 
had  remained  there  to  this  day. 

There  must  be  a  reference  to  compute  the  amount  of 
the  libellants'  damages  on  the  principles  above  indicated, 
and  a  decree  for  such  amount,  in  their  favor,  with  costs. 
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Ck>N8TITUTI0NAL   LaW. — POWKR    OF   THE    PrSSIDBNT. — RbVOCATIOK  OF 

Pardon. — Dsliybrt. — Imprtsonmsnt  for  a  Year  or  less. 

Under  the  Constitatioii  and  laws  of  the  United  States,  a  pardon  mnst  be  regarded 

as  a  deed,  to  the  yalidity  of  which  delivery  is  essentia]. 
A  paadon  differs  in  that  respect  from  a  commission. 
Until  a  pardon  is  delivered,  it  may  be  revoked. 
Under  the  8d  section  of  the  Act  of  March  8d,  1863,  (18  Stat,  at  Zar^e,  600,)  a 

Court  of  the  United  States  has  no  right  to  order  a  person  who  is  sentenced  to 

imprisonment  for  a  period  of  one  year  or  less,  to  be  confined  in  any  particular 

State  prison  or  peniteDtiary. 
A  prisoner  was  sentenced  to  imprisonment  for  a  year  at  BlackweH's  Island, 

in  pursuance  of  which  the  marshal  delivered  him  into  the  custody  of  the  keeper 

of  the  Blackwell's  Island  Penitentiary : 
ffeld^  That  the  sentence  did  not  direct  him  to  be  imprisoned  in  any  particular 

State  prison  or  penitentiary,  and  that  he  was  properly  delivered  to  the  custody 

of  the  keeper  of  the  Blackwell's  Island  Penitentiary,  whether  he  was  imprisoned 

by  virtue  of  the  direct  sentence  of  the  Court,  or  by  virtue  of  the  Rule  of  the 

Circuit  Court  on  the  subject,  (4  Blatchf,  C.  C.  JL,  541.) 
That  such  prisoner  was,  under  the  Act  of  Congress  of  June  80th,  1884,  (4  Stat,  at 

Larffe,  789,)  exclusively  under  the  control  of  the  officers  having  charge  of  such 

penitentiary. 
A  pardon  for  a  prisoner   so   imprisoned  was   made  out   and   signed    by  the 

outgoing  President  of  the  Umted  States;  on  the  8d  of  March,  1869,  and  was 
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tranamittod  on  that  day  by  the  Department  of  State  to  the  marshal  of  the 
Southem  District  of  New  York,  and  received  by  the  miHiKMl  on  the  6th  of 
March,  and,  on  the  6th  of  March,  the  incoming  President  directed  the  Secretary 
of  State  to  order  the  marslial,  if  the  prisoner  had  not  been  released,  to  consider 
the  pardon  as  canceDed,  and  to  retnrn  the  same,  which  the  marshal  did,  and,  on 
the  8th  of  March,  the  President  signed  an  order,  redting  that  the  pardon  had 
not  been  delivered,  and  ordering  that  the  pardon  be  revoked  and  withdrawn ; 
and  thereafter,  on  habea»  corpu$,  directed  to  the  warden  of  the  penitentiary,  the 
prisoner  was  brought  before  this  Court : 

ff$ld.  That  the  writ  of  kabetu  corpvi  was  properly  directed  to  the  warden ; 

That,  as  the  pardon  had  never  been  delivered  to  the  warden,  it  bad  not  been 
delivered  to  the  prisoner,  and  the  incoming  President  had  the  power  to  cancel 
it,  as  the  President  who  signed  the  pardon  would  have  had. 

Blatghfokd,  J.  The  petitioner,  Moses  De  Poy, 
represents  that  he  is  restrained  of  his  liberty  by  John 
Fitch,  warden  of  the  Penitentiary  at  Blackwell's  Island, 
within  the  Southem  District  of  New  York;  that  the 
said  John  Fitch,  warden,  as  aforesaid,  claims  to  restrain 
the  petitioner  of  his  liberty,  and  to  detain  him  at  the  peni- 
tentiary aforesaid,  on  the  following  grounds,  namely, 
that,  at  the  January  term,  1869,  of  the  Circuit  Court  of 
the  United  States  for  the  Southem  District  of  New 
York,  one  Jacob  De  Fuy  and  the  i>etitioner  were  con- 
victed of  having  rescued  spirits  from  the  custody  of  a 
revenue  officer  of  the  United  States,  in  violation  of  the 
provisions  of  the  internal  revenue  laws,  and  were  sen- 
tenced as  follows,  namely,  the  said  Jacob  De  Puy  to  im- 
prisonment for  two  years,  and  to  pay  a  fine  of  six  hun- 
dred dollars,  and  the  petitioner  to  one  year's  imprison- 
ment, and  to  pay  a  fine  of  two  dollars ;  that,  in  pur- 
suance of  said  conviction  and  sentence,  the  petitioner 
was,  on  the  18th  of  February,  1869,  taken  to  the  Peni- 
tentiary at  Blackweirs  Island,  aforesaid,  and  has  ever 
since  that  day  been,  and  now  still  is,  there  confined, 
under  the  charge  of  John  Fitch,  the  warden,  as  afore- 
said ;  and  that,  on  the  3d  of  March,  1869,  the  President 
of  the  United  States,  in  pursuance  of  the  authority 
vested  in  him  by  the  Constitution  of  the  United  States, 
granted  to  the  said  Jacob  De  Puy  and  the  petitioner  a 
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pardon  for  the  offences  of  which  they  respectively  stood 
convicted,  conditioned  upon  the  payment  by  them  of 
their  respective  fines  so  imposed  on  them  by  the  sen- 
tence aforesaid.  A  copy  of  the  pardon  is  annexed  to  the 
I>etition.  It  is  stated,  in  the  petition,  that  the  pardon 
was  duly  si^ed  by  the  President,  was  sealed  with  the 
great  seal  of  the  United  States,  and  was  countersigned 
by  the  Secretary  of  State,  and  was  duly  forwarded  by 
mail  to  the  marshal  of  the  Southern  District  of  New 
York,  for  and  on  behalf  of  the  petitioner ;  and  the  peti- 
tion refers,  in  that  connection,  to  an  affidavit  which  is 
annexed  to  it.  That  affidavit  is  made  by  one  James  M. 
Nelson,  and  states,  that,  on  behalf  of  Jacob  and  Moses 
De  Puy,  he  presented  a  petition  tor  their  pardon  to  the 
President  of  the  United  States ;  that,  after  considering 
the  same,  the  President  endorsed  on  the  petition  a  direc- 
tion that  a  pardon  issue,  and  requested  him.  Nelson,  to 
take  the  petition  and  endorsement  to  the  Attorney 
General ;  and  that  he  took  the  petition  to  the  Attorney 
General's  office,  and  left  it  with  the  Attorney  General, 
and  received  from  the  Attorney  General  a  letter  to  the 
Secretary  of  State.  That  letter,  also,  is  annexed  to  the 
petition.  It  is  dated  the  3d  of  March,  1869,  and  is  signed 
by  the  Attorney  General,  and  is  addressed  to  the  Secre- 
tsuy  of  State,  and  states,  that  the  Attorney  General  is 
directed  by  the  President  to  request  the  Secretary  of 
State  to  issue  a  warrant  for  the  pardon  of  Jacob  De  Puy 
and  Moses  De  Puy,  with  certain  recitals.  Nelson  fur- 
ther states,  that  he  took  that  letter  to  the  office  of  the 
Secretary  of  State,  and  obtained  from  that  office  a  par- 
don, ready  for  signature,  and  took  the  pardon  to  the 
President,  and  obtained  his  signature  thereto,  and  then 
took  it  to  the  office  of  the  Secretary  of  State  ;  that  the 
Secretary  of  State  signed  it,  and  directed  his  chief  clerk 
to  have  the  seal  of  the  United  States  attached,  and  to 
have  the  pardon,  and  a  letter  in  relation  to  it,  sent  to 
the  marshal ;  that  he,  Nelson,  asked  the  chief  clerk  of 
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the  Department  of  State,  whether  he,  NelsoD,  would  not 
be  permitted  to  take  the  pardon ;  that  the  chief  clerk 
said,  no,  that  it  must  be  sent  to  the  marshal,  that  that 
was  the  usual  course  of  business  in  such  cases,  and  that 
it  would  be  forwarded  immediately  on  its  being  finished ; 
and  that  the  pardon  was  subsequently  forwarded  by  the 
State  Department  to  the  marshal.  The  petition  further 
states,  that  the  marshal  received  the  pardon,  by  due 
course  of  mail,  on  the  6th  of  March,  but  did  not  deliver 
it  to  the  petitioner,  and,  on  the  contrary,  detained  it ; 
that  it  has  been  the  invariable  custom  of  the  Executive 
of  the  United  States,  on  granting  a  pardon,  to  cause  it 
to  be  forwarded  by  mail  to  the  marshal  of  the  district  in 
which  the  prisoner  is  confined ;  that  such  deposit  in  the 
mail  is  the  only  delivery  recognized  by  the  Executive 
for  the  delivery  of  the  pardon  to  the  prisoner ;  that  the 
marshal  receives  the  same  as  agent  for,  and  on  behalf  of, 
the  prisoner,  and  in  no  other  capacity;  and  that  the 
marshal,  in  this  case,  received  this  pardon  in  compliance 
with  said  custom,  and  as  the  agent  of  the  petitioner. 
The  petition  then  alleges,  that  the  petitioner,  by  virtue 
of  the  pardon  so  issued,  was  entitled  to  be  set  at  liberty 
forthwith,  and  to  be  no  longer  restrained  of  his  liberty, 
upon  his  paying  the  fine  imposed  on  him  by  said  sen- 
tence of  conviction,  and  which  fine,  he  states,  has  been 
duly  paid  by  him  to  the  clerk  of  the  Court  before  which 
he  was  convicted.  He,  therefore,  prays  for  a  writ  of 
habeas  corpus^  directed  to  the  warden  of  the  penitentiary, 
commanding  him  to  produce  before  this  Court  the  body 
of  the  petitioner. 

The  writ  was  issued,  and  the  petitioner  was  brought 
before  the  Court.  At  the  same  time  the  return  was 
made  by  the  warden  to  the  writ.  In  the  return  the 
warden  states,  that  he  produces  tne  body  of  the  peti- 
tioner, and  that  the  cause  of  his  imprisonment  appears 
by  copies  of  two  commitments  annexed  to  the  return. 
The  first  one  of  those  commitments  is  an  order  made  by 
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the  Oircuit  Court  of  the  United  States  for  this  District, 
on  the  15th  of  February,  1869,  entitled  in  the  case  of 
The  Uwited  States  v.  Moses  De  Puy^  and  reading  as  fol- 
lows :  '*0n  motion  of  the  United  States  District  Attor- 
ney, ordered  sentence.  Thereupon,  the  Court  proceed 
to  pass  judgment,  and  sentence  the  prisoner,  Moses  De 
Puy,  on  the  first  count,  to  be  imprisoned  at  Blackwell's 
Island  for  the  term  of  six  months,  and  to  pay  a  fine  of 
one  dollar,  and  stand  committed  until  paid ;  and,  on  tbe 
second  count,  to  be  imprisoned  at  BlackweU's  Island  for 
the  term  of  six  months  and  pay  a  fine  of  one  dollar,  and 
stand  committed  until  paid — this  sentence  to  commence 
on  the  termination  of  the  first."  The  other  commitment 
is  a  paper  signed  by  the  marshal  of  the  United  States 
for  the  Southern  District  of  New  York,  and  dated  Feb- 
ruary 18th,  1869,  and  entitled  in  the  case  of  The  United 
States  V.  Jacob  De  Puy  and  Moses  De  Puy,  **  charged  with 
removing  distilled  spirits  to  other  than  a  bonded  ware- 
bouse."  It  reads  as  follows :  "Jacob  De  Puy  and  Moses 
De  Puy,  defendants  in  the  above-entitled  cause,  are  de- 
livered by  me  into  the  custody  of  the  keeper  of  the 
Blackweirs  Island  Penitentiary,  in  pursuance  of  the  stat- 
utes in  such  cases  made  and  provided."  The  return  fur- 
ther states,  that  there  is  annexed  thereto  a  true  copy  of 
the  record  of  the  proceedings  and  judgment  in  the  Cir- 
cuit Court  of  the  United  States  for  *this  District,  upon 
which  the  said  Moses  De  Puy  was  sentenced  and  is  now 
imprisoned,  being  the  same  judgment  that  is  contained 
in  the  order  before  referred  to,  of  the  15th  ef  February, 
1869.  By  that  record  it  appears,  that  Jacob  De  Puy  and 
Moses  De  Puy  were  indicted  in  the  said  Circuit  Court. 
The  indictment  contained  four  counts,  upon  the  first  and 
second  of  which  the  petitioner,  Moses  De  Puy,  appears 
to  have  been  convicted  and  sentenced.  Those  two 
counts  are  identical,  except  that  the  first  one  alleges  an 
offence  committed  on  the  15th  of  May,  1868,  and  the 
second  one  an  offence  committed  on  the  16th  of  May, 
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18G8,  the  offence  set  forth  in  each  being  the  same,  and 
being  set  forth  in  each  in  the  same  language — rescuing, 
and  attempting  to  rescue,  and  aiding  and  assisting  in 
rescuing,  (Ustilled  spirits,  in  one  case  fifty  barrels,  and 
in  the  other  case  thirty-two  barrels,  from  the  custody  of 
a  revenue  officer.  The  record  shows,  that  both  of  the 
prisoners,  Jacob  De  Puy  and  Moses  De  Puy,  were 
arraigned  on  this  indictment  on  the  26th  of  December, 
1868,  and  pleaded  to  it  not  guilty,  the  indictment  having 
been  found  on  the  15th  of  December,  1868.  On  the  7th 
of  January,  1869,  as  appears  by  the  record,  a  trial  was 
ordered  on  the  indictment.  On  the  13th  of  January  the 
jury  found  both  of  the  prisoners  guilty.  On  the  10th  of 
February  a  motion  for  a  new  trial,  which  had  been  pre- 
viously made,  was  denied,  and  judgment  was  ordered  on 
the  verdict,  and,  as  before  stated,  the  judgment  and  sen- 
tence were  passed  on  Moses  De  Puy  on  the  15th  of  Feb- 
ruary. The  return  further  states,  that  the  judgment 
and  sentence  have  never  been  reversed,  vacated  or  set 
aside,  but  still  stand  in  full  force  and  effect.  The  return 
also  states,  that  no  pardon  for  the  said  offence  whereof 
Moses  De  Puv  stands  convicted  and  sentenced,  accord- 
ing  to  the  said  record,  has  ever  been  issued  or  delivered' 
to  or  for  Moses  De  Puy,  or  to  any  one  on  his  behalf. 

The  pardon,  of  which  a  copy  is  annexed  to  the  peti- 
tion, bears  date  on  the  3d  of  March,  1869.  It  is  in  the 
form  of  Letters  Patent,  and  .commences  with  these 
words:  "Andrew  Johnson,  President  of  the  United 
States  of  'America,  to  all  to  whom  these  presents  shall 
come,  greeting."  It  then  recites,  that,  at  the  January 
term,  1869,  of  the  United  States  Circuit  Court  for  the 
Southern  District  of  New  York,  Jacob  De  Puy  and 
Moses  De  Puy  were  convicted  of  having  rescued  spirits 
from  the  custody  of  a  revenue  officer  of  the  United 
States,  in  violation  of  the  provisions  of  the  internal 
revenue  laws,  and  sentenced  as  follows :  Jacob  De  Puy 
to  imprisonment  for  two  years,  and  to  pay  a  fine  of  six 
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handred  dollars,  and  Moses  De  Puy  to  one  year's  impris- 
onment, and  to  pay  a  fine  of  two  dollars.  It  then 
recites  the  considerations  which  moved  the  President  to 
grant  the  pardon,  and  states  that,  in  consideration  of 
the  premises,  divers  other  good  and  sufficient  reasons 
moving  him  thereunto,  he  grants  to  the  said  Jacob  De 
Pay  and  Moses  De  Puy  a  pardon  for  the  offences  of 
which  they  stand  convicted,  conditioned  upon  the  pay- 
ment of  their  said  fines.  The  pardon  is  signed  by  the 
President  and  the  Secretary  of  State,  and  bears  the  seal 
of  the  United  States. 

Th  e  return  to  the  writ  is  traversed  by  the  petitioner. 
The  traverse  states,  that  he  denies  that  the  judgment 
and  sentence  stand  in  full  force  and  effect;  that  he 
denies  the  allegation,  in  the  return,  that  no  pardon  of 
the  offence  whereof  he  was  convicted  and  sentenced, 
according  to  the  record  annexed  to  the  return,  was  issued 
or  delivered  to  or  for  him,  or  to  any  one  on  his  behalf ; 
and  that  he  avers  and  insists  that  a  pardon  for  the 
offence  of  which  he  was  convicted  has  been  issued  and 
delivered  to  him  in  the  manner  and  form  more  fully  and 
at  large  set  forth  in  the  petition. 

Upon  the  issue  of  fact  thus  joined  evidence  was  put 
in,  consisting,  mainly,  of  statements  admitted  by  both 
parties  to  be  correct.  Among  such  evidence  is  a  certi- 
fied copy,  from  the  records  of  the  Department  of  State, 
of  what  appears  to  be  a  record  of  the  pardon,  in  the 
same  words  with  the  copy  of  the  pardon  that  is  annexed 
to  the  petition.  It  was  also  admitted  by  the  District 
Attorney,  representing  the  United  States,  that  the  only 
conviction  against  Moses  De  Puy,  and  the  only  sentence 
passed  upon  him,  were  the  conviction  and  sentence  con- 
tained in  the  record  attached  to  the  return.  It  was  also 
admitted  by  both  parties,  that  the  original  of  the  pardon 
was  sent  through  the  mail  by  the  Department  of  State, 
to  the  marshal  of  the  United  States  for  this  District, 
enclosed  in  a  letter,  of  which  the  following  is  a  copy  : 
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"  Department  of  State,  Washington,  3d  of  March,  1869. 
Bobert  Murray,  Esq.,  marshal  of  the  U.  S.  for  the 
Southern  District  of  New  York.  Sir :  I  transmit  here- 
with the  President's  warrant  for  the  conditional  pardon 
of  Jacob  and  Moses  De  Puy,  the  receipt  of  which  you 
will  please  acknowledge.  I  am,  sir,  your  obt.  servant, 
F.  W.  Seward."  It  w§s  also  admitted,  that  the  original 
pardon  enclosed  in  that  letter  was  received  at  the  ofllce 
of  the  marshal,  in  this  city,  on  the  5th  of  March,  1869, 
with  the  letter ;  that  numbers  of  pardons  for  persons 
convicted  in  the  Courts  of  the  United  States  in  this 
District  had  been  previously  received  by  the  marshal  at 
his  office,  from  the  Department  of  State,  with  similar 
letters ;  that  he  usually  gave  or  transmitted  such  pardons 
to  the  keepers  of  the  prisons  where  the  persons  pardoned 
were  confined ;  and  that  such  pardons  were  usually  re- 
ceived by  the  marshal  by  mail.  It  was  also  admitted, 
that,  on  the  6th  of  March,  1869,  the  President,  by  a 
verbal  order,  directed  the  Secretary  of  State  to  send  to 
the  marshal  of  the  Southern  District  of  New  York  a 
communication  in  relation  to  this  pardon ;  that  the  Sec- 
retary of  State  obeyed  this  verbal  order,  and  transmitted 
to  the  marshal  a  telegraphic  despatch,  in  the  following 
words:  "Washington,  March  6th,  1869.  To  Bobert 
Murray,  U.  S.  marshal :  If  Jacob  and  Moses  De  Puy 
have  not  been  released,  you  will  regard  their  pardon  as 
cancelled,  and  will  return  the  same  to  this  department. 
E.  B.  Washbume,  Secretary  of  State ;"  that  this  tele- 
graphic despatch  was  received  at  the  office  of  the 
marshal,  in  this  city,  on  the  same  day,  the  6th  of  March ; 
that,  on  the  same  day,  the  original  pardon,  which  still 
remained  in  the  hands  of  the  marshal,  was  put  by  him 
on  the  way  of  its  return  to  the  State  Department ; 
and  that  it  reached  the  State  Department  thereafter.  It 
was  also  admitted,  on  the  hearing,  that  the  President 
thereafter  verbally  directed  the  Secretary  of  State  to 
cancel  the  pardon,  and  never  gave  any  other  or  further 
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direction  in  regard  to  it.  It  was  also  understood,  on  the 
hearing,  that  communication  was  to  be  had  with  the 
Department  of  State,  for  the  purpose  of  learning  what 
there  was,  if  anything,  on  record  there  on  the  subject, 
that  had  transpired  after  the  return  of  the  pardon.  In 
pursuance  of  such  understanding,  I  have  been  furnished 
with  a  despatch  from  the  Second  Assistant  Secretary  of 
State  to  the  District  Attorney,  in  which  he  says,  that 
there  is  on  file  in  the  Department  of  State,  an  order 
signed  by  the  President,  dated  the  8th  of  March,  1869, 
stating  that,  whereas  the  pardons  in  question  have  not 
been  delivered  to,  and  accepted  by,  the  said  Jacob  and 
Moses  De  Puy,  or  either  of  them,  it  is  ordered  that  the 
said  pardons  be,  and  the  same  are,  revoked  and  with- 
drawn ;  and  that  nothing  further  has  taken  place  in 
regard  to  the  matter.  The  fact  was  also  put  in  evidence, 
that  Moses  De  Puy,  on  the  12th  of  May,  1869,  paid  to 
the  Clerk  of  the  Circuit  Court  the  flnaof  two  dollars 
imposed  upon  him  by  the  sentence,  and  which  he  was 
required  to  pay  as  a  condition  of  the  pardon. 

Various  questions  were  discussed  on  the  hearing, 
especially  the  question  as  to  the  correspondence  of  the 
terms  of  the  pardon  with  the  actual  oflFences  of  which 
the  petitioner  was  convicted  and  for  which  he  was  sen- 
tenced. I  do  not  consider  it  important  to  consider  that 
point.  I  assume  that  the  pardon  recites  the  offences 
properly. 

The  main  ground  upon  which  the  discharge  of  the 
I>etitioner  is  claimed  is,  that  the  pardon  was  delivered  to 
the  marshal,  and,  being  delivered  to  the  marshal,  was 
delivered  to  the  petitioner ;  that  the  proceedings  which 
took  place  were  of  such  a  character  that  the  pardon  was 
irrevocable ;  that  the  President  had  no  authority  or 
power  to  control  the  disposition  to  be  made  of  the  orig- 
inal paper  in  the  hands  of  the  marshal ;  and  that  the 
petitioner  was  entitled  to  the  benefit  of  it,  as  a  complete 
and  full  pardon. 
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I  have  given  careful  consideration  to  the  questions 
raised  in  regard  to  this  branch  of  the  case,  and  have 
examined  the  authorities  cited,  and  the  statutes  bearing 
on  the  subject,  and  have  come  to  a  conclusion  satisfac- 
tory to  my  own  mind.  The  question  is  an  important 
one — a  question  of  constitutional  law,  as  to  the  proper 
construction  of  the  powers  of  the  President,  under  the 
(Constitution,  in  regard  to  pardons,  and  a  question  in- 
volving personal  liberty;  and  for  these  reasons,  and 
because  I  think  it  desirable  that  the  true  character  of  a 
pardon  should  be  defined,  I  shall  proceed  to  state,  at 
considerable  length,,  my  views  on  the  question,  and  the 
only  question,  which,  it  appears  to  me,  is  to  be  de- 
termined in  this  case,  namely,  whether  this  pardon  was, 
or  was  not,  actually  delivered  to  the  petitioner,  in  judg- 
ment of  law. 

It  is  contended,  on  the  part  of  the  petitioner,  that, 
when  this  pardon  received  the  signature  of  the  Presi- 
dent, and  the  seal  of  the  Department  of  State,  it  was  a 
completed  act,  and  jmssed  beyond  the  control  of  the 
President.  I  think  that  is  an  entire  mistake.  The  law 
undoubtedly  is,  that  when  a  pardon  is  complete,  there 
is  no  power  to  revoke  it,  any  more  than  there  is  power 
to  revoke  any  other  completed  act.  And  yet  the  ques- 
tion still  remains — when  is  a  pardon  complete?  It  is 
argued,  that  a  pardon  stands  on  the  same  footing  as  a 
commission ;  and  the  doctrine  of  the  case  of  Ma/rhury  v. 
Madison^  (1  Oramhj  137,)  is  invoked  in  support  of  this 
view.  The  opinion  of  the  Court,  in  the  case  of  Marbtm/ 
V.  MadtsoUj  was  delivered  in  1803,  by  Chief  Justice  Mar- 
shall, the  same  Judge  who,  afterwards,  in  1833,  delivered 
the  opinion  of  the  same  Court,  in  the  case  of  United 
States  V.  TFiteon,  (7  Peters^  160.)  In  the  case  of  Marburp 
V.  Madison^  the  President  of  the  United  States  had  nom- 
inated Marbury  to  the  Senate,  for  its  advice  and  consent, 
to  be  appointed  to  the  ofSice  of  a  justice  of  the  peace  of 
the  District  of  Columbia.     The  Senate   advised  and 
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consented  to  the  appointment.  The  President  signed 
the  commission  appointing  Marbnry  to  be  such  officer, 
and  the  seal  of  the  United  States  was,  in  due  form, 
affixed  to  it  by  the  Secretary  of  State.  Application  was 
made  to  the  Secretary  of  State  to  deliver  the  commission 
to  Marbury.  It  was  not  delivered,  but  was  withheld. 
On  that  state  of  facts,  the  question  came  before  the 
Supreme  Oourt,  as  to  whether  Marbury  was  entitled  to 
have  his  commission  delivered  to  him,  on  the  view  that 
the  delivery  was  a  purely  ministerial  act,  or  whether 
there  was  any  power  on  the  part  of  the  President,  or  of 
the  Secretary  of  State,  to  control  the  commission.  The 
Chief  Justice,  in  his  opinion  in  the  case,  uses  this 
language:  ^'In  order  to  determine  whether  he  is  en- 
titled to  this  commission,  it  becomes  necessary  to 
inquire  whether  he  has  been  appointed  to  the  office. 
For,  if  he  has  been  appointed,  the  law  continues  him  in 
office  for  five  years,  and  he  is  entitled  to  the  possession 
of  those  evidences  of  office,  which,  being  completed, 
became  his  property."  He  then  shows,  that  the  Oonsti- 
tution  and  laws  contemplate,  in  regard  to  offices,  three 
distinct  operations:  1st.  The  nomination,  which  ^'is 
the  sole  act  of  the  President,  and  is  completely  volun- 
tary ;"  2d.  The  appointment,  which  '4s  also  the  act  of 
the  President,  and  is  also  a  voluntary  act,  though  it  can 
only  be  performed  by  and  with  the  advice  and  consent 
of  tiie  Senate ;"  3d.  The  commission.  He  then  states, 
that,  in  the  case  before  the  Court  at  that  time,  the  ap- 
pointment was  made  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  was  evidenced  by 
no  act  but  the  commission  itself;  that  the  appointment, 
being  the  sole  act  of  the  President,  was  completely  evi- 
denced, when  it  was  shown  that  the  President  had  done 
everything  to  be  performed  by  him ;  and  that,  even  if 
the  commission,  instead  of  being  evidence  of  an  appoint- 
ment, should  be  considered  as  constituting  the  appoint- 
ment itself,  still,  the  appointment  would  be  made  when 
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the  last  act  to  be  done  by  the  President  was  performed, 
or,  at  farthest,  when  the  commission  was  complete; 
that  the  last  act  to  be  done  by  the  President  was  the 
signature  of  the  commission ;  that  he  had  then  acted  on 
the  advice  and  consent  of  .the  Senate  to  his  own  nom- 
ination ;  that  the  time  for  deliberation  had  then  passed, 
and  the  President  had  decided ;  that  his  judgment  on 
the  advice  and  consent  of  the  Senate,  concurring  with 
his  nomination,  had  been  made,  and  the  officer  was  ap- 
pointed; that  the  appointment  was  evidenced  by  an 
open  and  unequivocal  act ;  that  this  act,  being  the  last 
act  required  from  the  person  making  it,  necessarily  ex- 
cluded the  idea  of  its  being,  so  far  as  respected  the 
appointment,  an  inchoate  and  incomplete  transaction ; 
that  the  power  of  appointment  was  exercised  when  the 
last  act  required  from  the  person  possessing  the  power 
had  been  performed  ;  and  that  the  last  act  was  the  sig- 
nature of  the  commission.  He  then  goes  on  to  say,  that, 
when  the  seal  was  affixed,  if  the  affixing  of  the  seal  was  to 
be  considered  as  necessary  to  the  validity  of  the  commis- 
sion, the  appointment  was  made,  no  farther  act  remain- 
ing to  be  performed  on  the  part  of  the  Government.  He 
then  proceeds  to  consider  the  argument  that  was  urged 
in  reference  to  a  commission — that  it  was  like  a  deed, 
to  the  validity  of  which  delivery  was  essential — and 
says:  ''It  has  been  conjectured  that  the  commission 
may  have  been  assimilated  to  a  deed,  to  the  validity  of 
which  delivery  is  essential."  On  this  subject,  he  comes 
to  the  conclusion,  that,  if  the  act  of  delivery  was  neces- 
sary to  give  validity  to  the  commission,  it  was  delivered 
when  it  was  executed  and  given  to  the  Secretary  of  State 
for  the  purpose  of  being  sealed,  recorded,  and  transmit- 
ted to  the  party.  But  he  holds  that,  in  the  case  of  a 
commission,  a  formal  delivery  to  the  person  is  not 
among  the  solemnities  required  as  evidences  of  the 
validity  of  the  instrument,  and  that  only  the  sign  man- 
ual of  the  President,  and  the  seal  of  the  United  States, 


JUNE,  1869.  319 


Id  the  Matter  of  Moses  De  Pay,  on  Habeas  Corpus. 

are  those  solemnities.  He  thus  expressly  puts  a  com- 
mission, as  evidence  of  an  appointment  having  been 
made  to  an  office  by  the  President  and  Senate,  on  a 
totally  different  ground  from  an  instrument  which  re- 
quires delivery,  and  holds  that,  when  the  appointment 
is  made  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  the  President  has  signed  the 
commission,  and  the  seal  of  the  United  States  has  been 
affixed  to  it,  the  President  has  done  everything  that  he 
has  any  right  to  do  in  the  premises ;  that  his  power  then 
ceases;  and  that  a  delivery  of  the  commission  is  not 
essential  to  the  validity  of  the  appointment.  He  then 
says :  ^^  If  the  transmission  of  a  commission  be  not  con- 
sidered as  necessary  to  give  validity  to  an  appointment, 
still  less  is  its  acceptance."  He  illustrates  this  view  by 
the  fact,  that  when  a  person  appointed  to  any  office 
refuses  to  accept  it,  the  successor  is  nominated  in  the 
place  of  the  person  who  has  declined  to  accept,  and  not 
in  the  place  of  the  person  who  had  been  previously  in 
office,  and  had  created  the  original  vacancy. 

I  have  gone  thus,  at  some  length,  into  the  views  of 
the  Ohief  Justice,  in  the  case  of  Marbwry  v.  MaMsonj 
for  the  purpose  of  showing,  in  contrast  with  these  views 
on  the  subject  of  an  appointment  and  a  commission,  that 
the  same  Judge,  in  the  same  Court,  in  delivering  the 
judgment  of  the  Court,  in  the  case  of  United  States 
V.  WUson,  placed  a  pardon  by  the  President  on  a  totally 
different  footing  from  that  on  which  a  commission  was 
placed,  in  the  case  of  Ma/rbwry  v.  Madison.  In  United 
States  V.  WHsan,  the  Chief  Justice  says  :  ^^  A  pardon  is 
an  act  of  grace,  proceeding  from  the  power  entrusted 
with  the  execution  of  the  laws,  which  exempts  the  indi- 
vidual on  whom  it  is  bestowed  from  the  punishment  the 
law  inflicts  for  a  crime  he  has  conmiitted.  It  is  the 
private,  though  official,  act  of  the  Executive  magistrate, 
delivered  to  the  individual  for  whose  benefit  it  is  in- 
tended.    ♦    *    *    a  pardon  is  a  deed,  to  the  validity  of 
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which  delivery  is  essential,  and  delivery  is  not  complete 
without  acceptance."  In  the  case  of  Mmlnjury  y.  MadisoUj 
it  was  held,  that  a  commission  was  not  a  deed,  or  assimi- 
lated to  a  deed,  and  that  delivery  was  not  essential  to 
its  validity.  The  two  instruments  are  thus  placed  in  as 
direct  antagonism,  on  the  question  of  the  necessity  of  a 
delivery,  as  it  is  possible  for  the  same  Court,  speaking 
through  the  same  distinguished  jurist,  to  place  two 
matters.  It  is  manifest,  therefore,  that,  under  the  Con- 
stitution and  laws  of  the  United  States,  a  pardon  must 
be  regarded  as  a  deed,  to  the  validity  of  which  delivery 
is  essential.  It  is,  also,  apparent,  that  the  decision  in 
the  case  of  Marbury  v.  Madison  furnishes  no  support  to 
the  views  urged  on  the  part  of  the  petitioner. 

The  only  question  in  this  case  is,  whether  this  pardon 
was  delivered,  in  the  sense  of  the  law,  to  the  petitioner, 
or  to  any  person  for  him.  All  that  was  done  in  regard 
to  the  pardon  was,  that  the  Secretary  of  State  trans- 
mitted it  to  the  marshal,  with  a  letter,  stating:  "I 
transmit  herewith  the  President's  warrant  for  the  con- 
ditional pardon  of  Jacob  and  Moses  De  Pny,  the  receipt 
of  which  you  will  please  acknowledge."  In  the  case  of 
Canmiomuealth  v.  HdUaway^  (44  Pemisylvamia  JS.,  210,)  a 
habeas  carptis  was  issued  to  bring  up  the  body  of  a 
prisoner  who  claimed  to  have  been  pardoned.  The  case 
was  one  before  the  full  bench  of  the  Supreme  Court  of 
Pennsylvania,  the  opinion  of  the  Court  being  delivered 
by  Chief  Justice  Lowrie.  In  the  opinion,  the  Chief 
Justice  says:  ''There  are  charters  or  patents  for  new 
inventions,  for  lands,  for  grants  of  corporate  privileges, 
and  as  commissioners  of  public  affairs,  as  well  as  those 
of  pardons ;  and,  though  all  these  have  a  strong  like- 
ness as  to  their  form,  and  to  the  source  whence  they 
immediately  proceed,  yet  they  have  also  some  marked 
points  of  unlikeness  that  warn  us  to  be  cautious  about 
confounding  the  rules  that  belong  to  any  one  kind  with 
those  of  another.    We  notice  here  only  the  distinction 
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that  is  important  for  this  case.    With  us,  those  that 
relate  to  new  inventions,  to  lands,  to  corporate  privi- 
leges, and  to  offices,  are  usually  only  the  last  step  in  the 
process  by  which   certain   rights   become   completely 
vei^Hd ;  and,  when  all  preliminary  steps  are  regular  and 
coilpiete,  this  last  step  becomes  a  mere  ministerial  duty, 
definitely  prescribed  by  law,  and  the  claimant  has  a  right 
to  demand  that  it  shall  be  taken,  because  he  has  per- 
formed all  the  conditions  upon  which  the  law  has  made 
his  title  to  it  to  depend."  That  was  the  case  in  Marbury 
v.  Madison^  where  the  last  step — the  delivery  of  the 
commission — was  a  mere  ministerial  duty,  the  right  to 
the  office  having  previously  become  a  vestied  right.    He 
then  goes  on  to   say :    "  But  charters  of  pardon  are 
entirely  different  from  these,  in  the  conditions  on  which 
they  depend ;  for,  (not  to  speak  of  those  which  are 
issued  in  pursuance  of  promises,  by  proclamation  or 
otherwise,  of  executive  clemency,)  they  are  forwarded 
on  mere  grace,  and  not  at  all  on  preliminary  st^ps  that 
furnish  legal  merits  or  a  legal  title  to  them.    The  inten- 
Hon  of  the  Executive  to  grant  a  pardon  can  have  no 
legal  force  until  carried  into  completed  act.    And  his 
instructions  to  his  proper  officers,  and  their  work  in 
pursuance  of  his  instructions,  are  only  the  means  by 
which  he  embodies  his  intentions  into  the  completed 
act,  and  have  no  force  out  of  the  Executive  sphere  until 
thus  completed,  though  the  Courts  may,  when  the  inten- 
tion is  satisfactorily  shown,  suspend  further  proceed- 
ings, in  expectation  of  the  iactual  pardon,  as  has  been 
sometimes  done  in  England.    The  completed  act  is  the 
charter  of  pardon  and  delivered.    This  is  the  one  and 
only  step  that  gives  title  to  a  pardon.    Until  delivery, 
all  that  may  have  been  done  is  mere  matter  of  intended 
favor,  and  may  be  cancelled,  to  accord  with  a  change  of 
intention."  He  then  discusses  the  question— "  Was  this 
pardon  delivered?"    It  appeared  that  it  had  come  to 
the  hands  of  the  warden  of  the  prison  ;  and  the  Court 
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says,  that,  ''by  usage,  its  delivery  to  the  warden  is 

prima  fa4>ie  equivalent  to  delivery,  or  is  a  constructive 

delivery,  to  the  prisoner ;  but  it  is  open  to  be  proved  no 

delivery,  by  showing  circumstances  that  are  inconsistent 

with  the  intention  to  deliver  it."  ^ 

In  the  present  case,  the  petitioner  was  intheTeni- 

tentiary  on  Blackwell^s  Island,  under  a  sentence  which 
directed  him  to  be  imprisoned  at  Blackwell's  Island,  in 
pursuance  of  which  the  marshal,  by  a  written  paper, 
delivered  him  into  the  custody  of  the  keeper  of  such 
Penitentiary.  By  the  3d  section  of  the  Act  of  March 
3d,  1863,  (13  V.  S.  Stat,  at  La/rge,  500,)  it  is  provided^ 
''  that,  in  every  case  where  any  person  convicted  of  any 
offence  against  the  United  States  shall  be  sentenced  to 
imprisonment  for  a  period  longer  than  one  year,  it  shall 
be  lawful  for  the  Court  by  which  the  sentence  is  passed, 
to  order  the  same  to  be  executed  in  any  State  prison  or 
penitentiary  within  the  district  or  State  ^here  such 
Oourt  is  held,  the  use  of  which  prison  or  penitentiary  is 
allowed  by  the  Legislature  of  such  State  for  such  pur- 
poses ;  and  the  expenses  attendant  upon  the  execution 
of  such  sentence  shall  be  paid  by  the  United  States." 
Under  that  provision  of  law,  a  Oourt  of  the  United 
States  has  no  ri^ht  to  order  a  person  who  is  sentenced 
to  imprisonment  for  a  period  of  one  year,  or  less,  to  be 
confined  in  any  particular  State  prison  or  penitentiary. 
The  sentence  in  the  case  of  the  petitioner  being,  taking 
together  the  two  terms  of  six  months  each,  not  longer 
than  one  year,  the  Oourt  had  no  right  to  order  the  peti- 
tioner to  be  imprisoned  in  any  particular  State  prison  or 
penitentiary.  Nor  does  the  sentence,  in  terms,  order 
him  to  be  imprisoned  in  any  particular  State  prison  or 
penitentiary.  It  merely  orders  him  to.  be  imprisoned  at 
BlackwelPs  Island.  In  pursuance  of  that  order,  the 
marshal  delivered  him  into  the  custody  of  the  keeper  of 
the  Blackwell's  Island  Penitentiary.  By  a  rule  made  by 
the  Oircuit  Oourt  for  this  District,  on  the  4th  of  March, 
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1840,  (4  Blatchf.  C.  C.  B.,  541,)  it  is  provided,  that,  in  aU 
cases  in  which  persons  convicted  of  offences  against  the 
statutes  of  the  United  States,  shall  be  sentenced  to 
imprisonment,  and  the  sentence  shall  not  also  specify 
that  the  party  shall  be  kept  at  hard  labor,  it  shall  be  the 
duty  of  the  marshal  to  cause  such  party  to  be  impris- 
oned in  any  one  of  the  prisons  within  the  city  and 
county  of  New  York,  which  he  may  select  for  the  pur- 
pose.   Now,  in  this  case,  whether  the  seuibnce  which 
orders  the  petitioner  to  be  imprisoned  at  Blackwell's 
Island,  be  considered  as  a  sentence  that  he  be  impris- 
oned  in   the   Penitentiary   at   Blackwell's   Island,  or 
whether  the  portion  of  the  sentence  which  refers  to 
Blackwell's  Island  be  considered  as  surplusage,  or  as 
void,  so  that  the  case  would  fall  under  the  rule  of  Oourt, 
of  March,  1840,  the  sentence  not  specifying  that  the 
petitioner  shall  be  kept  at  hard  labor,  and  the  marshal 
having  had  a  right  to  cause  the  petitioner  to  be  impris- 
oned in  any  one  of  the  prisons  within  the  city  and 
county  of  New  York,  which  he  should  choose  to  select 
for  the  purpose,  and  the  Penitentiary  at  Blackwell's 
Island  being  within  the  city  and  county  of  New  York — 
in  either  view,  the  petitioner  was  properly  imprisoned 
in  the  Penitentiary  at  Blackwell's  Island.    Whether  he 
was  to  be  imprisoned  there  by  virtue  of  the  direct  sen- 
tence of  the  Court,  or  whether  he  was  to  be  imprisoned 
there  under  the  rule  of  Oourt,   of  March,  1840,  the 
marshal   acted   properly   in   delivering   him    into  the 
custody  of  the  keeper  of  the  Blackwell's  Island  Peni- 
tentiary, 

There  is  also  an  Act  of  Congress,  passed  on  the  30th 
of  June,  1834,  (4  TJ.  S.  Stat  at  La/rge^  739,)  which  pro- 
vides, "that,  whenever  any  criminal,  convicted  of  any 
offence  against  the  United  States,  shall  be  imprisoned, 
in  pursuance  of  such  conviction,  and  of  the  sentence 
thereupon,  in  the  prison  or  penitentiary  of  any  State  or 
territory,  such  criminal  shall,  in  all  respects,  be  subject 
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to  the  same  discipline  and  treatment  as  convicts  sen- 
tenced by  the  Courts  of  the  State  or  territory  in  which 
such  prison  or  penitentiary  is  situated ;  and,  while  so 
confined  therein,  shall  also  be  exclusively  under  the  con- 
trol of  the  officers  having  charge  of  the  same,  under  the 
laws  of  the  said  State  or  territory."  The  petitioner 
being  lawfully  in  the  penitentiary  at  BlackwelVs  Island, 
in  any  view,  in  pursuance  of  his  conviction  and  sentence, 
he  was,  byi^tue  of  the  Act  of  1834,  exclusively  under 
the  control  of  the  officers  having  charge  of  such  peniten- 
tiary, under  the  laws  of  the  State.  So  long  as  this 
delivery  into  the  custody  of  the  warden  of  the  peniten- 
tiary remained  in  force,  the  marshal  had  no  control  over 
the  petitioner,  and  no  power  to  remove  him  from  the 
penitentiary.  The  writ  of  habeas  carpus^  in  this  case, 
was,  therefore,  properly  directed  to  the  warden  of  the 
penitentiary,  because  the  petitioner  was,  by  virtue  of 
the  Act  of  ]i834,  exclusively  under  the  control  of  such 
warden.  Under  that  state  of  facts,  the  question  arises, 
whether,  when  a  prisoner  is  exclusively  under  the  con- 
trol of  the  warden  of  a  prison — even  though  it  may  not 
be  necessary  to  deliver  a  pardon  to  the  prisoner  himself, 
and  even  though  the  delivery  of  a  pardon  to  the  warden 
of  the  prison,  who  has  the  exclusive  custody  and  control 
of  the  prisoner,  may  be  equivalent  to  a  delivery  to  the 
prisoner — ^whether  a  delivery  of  a  pardon  to  any  other 
person,  before  it  reaches  the  warden  of  the  prison,  is 
equivalent  to  a  delivery  to  the  warden  of  the  prison. 
This  question  must  be  answered  in  the  negative,  not 
only  on  general  principles,  but  on  the  evidence  in  this 
case.  It  appears,  that  the  marshal  usually  gave  or  trans- 
mitted the  pardons  which  he  received  from  the  Depart- 
ment of  the  State,  to  the  keepers  of  the  prisons  where 
the  prisoners  pardoned  were  confined.  Why  were  the 
pardons  sent  to  the  keepers  of  the  prisons  ?  Undoubt- 
edly, because,  under  the  Act  of  1834,  the  prisoners  were 
and  are  in  the  custody  of  the  keepers  of  the  prisons,  and 
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not  in  the  custody  of  the  marshal.  The  marshal,  haying 
no  power  to  take  a  prisoner  ont  of  the  prison,  cannot  go 
to  the  prison  with  a  pardon  and  take  the  prisoner  out, 
retaining  the  pardon  himself;  and  the  fact,  that  the 
marshal  has  always  been  in  the  habit  of  giving  or  send- 
ing pardons  to  the  keepers  of  prisons,  serves  to  show 
conclusively  that  the  delivery  of  a  pardon,  in  order  to 
be  effective,  must  be,  at  least,  a  delivery  to  the  keeper 
of  the  prison. 

The  marshal  was,  in  this  case,  no  more  thftn  the  mes- 
senger of  the  President.  If  the  President  had  sent  the 
pardon  by  a  special  messenger,  and  had  directed  him  to 
go  to  the  warden  of  the  Blackwell's  Island  Penitentiary, 
and  to  deliver  the  pardon  to  him,  and  had  despatched 
the  messenger  on  his  way,  it  cannot  be  questioned  that 
the  President  could,  by  a  telegraphic  dispatch,  or  any 
other  communication,  to  the  messenger,  while  on  his 
way,  have  lawfully  directed  the  messenger  not  to  deliver 
the  pardon  to  the  warden.  If  the  President  can  arrest 
the  mission  of  the  messenger  when  the  messenger  has 
departed  but  ten  feet  from  the  door  of  the  presidential 
mansion,  he  can  arrest  such  mission  at  any  time  before 
the  messenger  delivers  the  pardon  to  the  warden  of  the 
prison. 

No  question  arises,  in  this  case,  concerning  any  right 
or  power,  on  the  part  of  the  President,  to  revoke  or 
recall  a  completed  pardon.  In  the  language  of  Chief 
Justice  Lowrie,  before  cited,  "  the  completed  act  is  the 
charter  of  pardon  and  delivered.  This  is  the  one  and 
only  step  that  gives  title  to  a  pardon.  Until  delivery, 
all  that  may  have  been  done  is  mere  matter  of  intended 
favor,  and  may  be  cancelled,  to  accord  with  a  change  of 
intention." 

The  point  urged,  on  behalf  of  the  petitioner,  that  the 
pardon  was  signed  by  President  Johnson,  and  was  sealed 
during  his  administration  of  the  Executive  office,  and 
that  the  order  to  the  marshal  to  return  the  pardon 
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to  the  DepartmeDt  of  State  was  made  by  his  successor, 
President  Grant,  is  of  no  force.  The  office  of  President 
did  not  die  when  President  Johnson  gave  place  to  Presi- 
dent Grant.  The  power  of  pardon  is  conferred  by  the 
Constitution  upon  the  office  of  President.  The  Presi- 
dent who  signed  the  pardon  in  this  case  would  have  had 
precisely  the  same  right  which  I  think  his  successor  had, 
to  arrest  the  pardon  before  it  was  delivered  to  the 
warden  of  the  prison ;  and  the  successor  had  the  same 
right  in  thift  respect  as  his  predecessor  would  have  had. 
I  place  my  decision,  in  this  case,  solely  on  the  ground 
that  there  never  was  any  delivery  of  the  pardon  to  the 
petitioner,  or  to  any  one  for  him.  There  never  was  any 
completed  pardon.  It  has  not  been  contended,  on  the 
part  of  the  United  States,  that  the  President  has  power 
te  annul,  or  withdraw,  or  cancel  a  completed  pardon. 

In  connection  wiUi  the  fact  that  the  pardon  was 
never  delivered  to  the  petitioner,  or  to  any  one  for  him, 
there  is  one  circumstance  that  is  worthy  of  observation, 
and  that  is,  that  I^elson,  the  person  who  went  to  Wash- 
ington to  procure  this  pardon,  asked  to  have  it  delivered 
to  him,  and  was  refused,  it  being  stated  to  him  by  the 
chief  clerk  of  the  Department  of  State,  that  the  pardon 
must  be  sent  to  the  marshal.  That  was  equivalent  to  a 
declaration  by  the  Executive  authority  of  the  United 
States,  that  the  benefit  of  a  locus  pemtentia  was  claimted. 
If  the  pardon  had  been  delivered  to  Nelson,  for  the  peti- 
tioner, the  case  might,  perhaps,  have  been  different.  I 
do  not  say  that  it  would ;  but  the  circumstance  that  a 
request  t9  deliver  the  pardon  to  a  person  claiming  to  be 
the  agent  of  the  petitioner  was  refused,  is  worthy  of 
consideration.  The  Executive  authority  plainly  said  to 
Nelson,  that  it  would  not  transmit  this  pardon  by  him, 
as  the  messenger  of  the  petitioner,  but  would  transmit 
it  by  its  own  messenger. 

Upon  the  ground  that  there  was  no  delivery  of  the 
pardon  in  this  case  to  the  petitioner,  or  to  any  one  for 
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him,  or  to  the  warden  of  the  prison,  who,  by  Act  of  Con- 
gress, had  the  exclusive  control  and  custody  of  the  peti- 
tioner, I  hold  that  the  petitioner  is  not  entitled  to  be 
discharged,  and  that  he  must  be  remanded  to  the  cus- 
tody of  the  warden  of  the  penitentiary  at  Blackwell's 
Island. 

JEdwards  Pierrepatit^  District  Attorney,  for  the  United 
States. 

EAwin  W.  StoughUm  and  Cla/rence  A.  Seward^  for  the 
petitioner. 


JUNE,  1869. 

THE  BAEK  THALE8. 

Lien  fob  Sufpusb. — Bondiho  Vssssl. — Re-arrest. 

Where  a  tibel  was  filed  against  a  yeseel,  to  reooyer  for  supplies  ftimished  to  her 
and  the  yessel,  haying  been  seised  under  process  issaed  on  the  libel,  was,  on 
the  10th  of  July,  1867,  discharged  on  a  bond  giyen  without  notice  to  the  Ubel- 
lants,  the  practice  of  the  Court  at  that  time  not  requiring  such  notice,  and,  on 
the  4th  of  March,  1868,  the  libellants,  on  consent  of  the  claimants,  discontinued 
the  cause,  paying  the  costs  of  the  action,  and,  on  the  same  day,  filed  another 
libel  against  the  yessel  for  the  same  cause  of  action : 

ffM,  That  the  yessel  was  discharged  of  the  lien  for  the  supplies  by  the  giying  of 
the  bond  in  the  first  suit,  and  was  not  liable  to  the  second  action. 

Blatghfobd,  J.  This  libel  was  filed  March  4th, 
1858,  by  the  firm  of  B.  M.  &  E.  A.  Whitlock  &  Co., 
against  the  bark  Thales,  to  recover  a  snm  of  money,  as 
the  balance  remaining  dne  for  certain  repairs,  supplies, 
and  advances  claimed  to  have  been  furnished  at  Pensa- 
cola,  Florida,  in  the  fall  of  1856,  by  the  firm  of  Keyser, 
Jadah  &  Go.,  commission  merchants  there,  for  the  use 


828  SOUTHERN  DISTMCT  OF  NEW  YORK, 

The  Bark  Tbales. 


of  the  bark,  and  on  her  credit.  When  the  sait  was 
brought,  the  claim  belonged  to  B.  M.  &  E.  A.  Whitlock 
&  Go.,  and  it  has  since  been  assigned  to  William  H.  Ja- 
dah,  who  has  been  substituted  as  libeUant. 

One  of  the  defences  set  up  in  the  answer  is,  that,  on 
the  9th  of  July,  1857,  a  libel  was  filed  in  this  Court  by 
B.  M.  &  E.  A.  Whitlock  &  Go.,  against  the  same  vessel, 
for  the  same  cause  of  action ;  that  the  vessel  was  ar- 
rested in  that  suit,  and  was  duly  discharged,  on  a  bond 
being  given  in  due  form ;  and  that  thereby  the  vessel 
was  discharged  from  the  claim,  so  that  this  suit  cannot 
be  maintained  against  her.  It  appears,  that  the  libel 
in  the  former  suit  was  for  the  same  cause  of  action,  and 
that,  on  the  filing  of  a  claim,  and  of  a  stipulation  for  the 
claimants'  costs,  together  with  a  bond,  under  the  Act  of 
Gongress,  in  double  the  amount  claimed,  approved  by 
the  judge  of  the  Court,  the  vessel  was  discharged  from 
custody  by  the  marshal.  There  can  be  no  doubt  that 
the  vessel  is  not  liable  to  arrest  in  this  action  for  the 
same  cause  of  action  for  which  she  was  arrested  in  the 
former  action,  she  having  been  duly  discharged  on  bond 
in  that  action.  In  The  Umorty  (4  Blatchf.  C.  C.  JR.,  90, 
93,)  Mr.  Justice  Nelson  says:  **The  vessel,  after  being 
discharged  from  the  arrest,  upon  the  giving  of  the  bond 
or  stipulation,  returns  into  the  hands  of  her  owner,  sub- 
ject to  aU  previously  existing  liens  or  charges,  the  same 
as  before  the  seizure,  except  as  respects  that  on  account 
of  which  the  seizure  was  made."  If  the  Court  has  no 
power  to  order  a  vessel  which  has  been  fairly  discharged, 
on  a  bond  or  stipulation,  from  an  arrest,  back  into  the 
custody  of  the  marshal,  in  the  same  suit,  as  was  held  in 
the  case  of  The  Umanj  and  also  in  the  case  of  The  WMte 
SquaU^  (Jtf.,  103,)  aforOari^  it  has  po  power  to  order  her 
to  be  arrested  a  second  time,  in  another  suit,  for  the 
same  cause  of  action.  To  order  her  back  into  the  cus- 
tody of  the  marshal,  in  the  same  suit,  when  she  has  been 
fairly,  and  not  improvidently,  or  by  fraud,  or  mistake, 
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discharged  by  bonding,  is  simply  to  arrest  her  a  second 
time  for  the  same  cause  of  action,  after  she  has  been 
discharged,  by  bondings  from  the  lien  or  charge  in  re- 
spect of  which  she  was  arrested.  To  arrest  her,  under 
the  same  circumstances,  in  a  new  suit,  for  the  same 
cause  of  action,  is  to  do  nothing  more  or  less.  In  The 
Kalamazoo^  (9  Eng.  Law  &  Eq.  JR.,  557, 560,)  Dr.  Lushing- 
ton  says :  *'  It  is  perfectly  competent  to  take  bail  to  the 
full  value ;  but  the  effect  of  taking  bail  is  to  release  the 
ship  in  that  action  altogether.  It  would  be  perfectly 
absurd  to  contend  that  you  could  arrest  a  ship,  take  bail 
to  any  amount,  and  afterwards  arrest  her  again  for  the 
same  cause  of  action.  The  bail  represents  the  ship, 
and,  when  a  ship  is  once  released  upon  bail,  she  is  alto- 
gether released  from  that  action." 

The  libeUant  urges,  that  the  fact  that  the  former  suit 
was  discontinued,  and  that  the  costs  therein  were  paid, 
before  the  present  suit  was  brought,  remits  the  libeUant 
to  all  the  rights  which  he  had  at  the  time  he  instituted 
the  former  suit,  and  that  such  discontinuance  operates 
to  make  the  arrest  of  the  vessel,  in  the  present  suit,  an 
original  arrest,  and  not  a  second  arrest.  This  view 
overlooks  the  fact  that  the  vessel  was  discharged  on 
bond,  on  the  10th  of  July,  1857,  and  that  the  former  suit 
was  not  discontinued  until  the  4th  of  March,  1858.  The 
rights  of  the  parties  interested  in  the  vessel  were  fixed 
by  the  bonding  and  discharge,  and  she  then  returned 
into  their  hands  freed  from  the  lien  or  charge  for  which 
she  had  been  arrested,  and  from  liability  to  be  again 
arrested  therefor.*  Such  liability  could  not  be  renewed 
or  recreated,  against  their  consent,  by  the  action  of  the 
libellants  in  discontinuing  the  suit.  The  fact  that  the 
suit  was  discontinued  with  the  consent  of  the  claimants 
therein,  and  that  they  received  and  accepted  the  costs  of 
the  suit,  indicates  no  intention,  actual  or  in  law,  to 
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thereby  subject  the  vessel  to  a  second  arrest,  or  to 
waive  the  rights  in  that  respect  which  then  belonged  to 
them. 

The  fact  that  the  vessel  was  bonded  and  discharged 
in  the  former  suit  without  notice  to  the  libellants  makes 
no  difference.  It  was  not  irregular,  according  to  the 
established  practice  of  the  court  at  that  time,  to  discharge 
the  vessel  on  bond,  without  such  notice  being  given. 
Besides,  relief  in  that  respect  cannot  be  given  in  a  col- 
lateral action.  Any  irregularity,  if  it  existed,  should 
have  been  corrected  by  a  direct  application  to  the  Court, 
in  the  former  suit. 

The  libel  must  be  dismissed,  with  costs. 

Horace  Andrews^  for  the  libellant. 
Bobert  D.  Benedietj  for  the  claimants. 


JUNE,  1869. 

JONAS  SMITH  et  ah  v.  EUSSELL  STUEGIS  et  ol. 

Collision. — Stale  Claim. 

Where  a  libel  was  filed  on  March  81st,  1866,  against  the  owners  of  a  steam-tog,  to 
reooTer  damages  for  the  sinking  of  a  schooner  by  her,  on  December  28thy  1869, 
the  tog  haying  been  for  more  than  a  year  after  the  collision  witliin  the  district, 
and  her  owners  having  been  residents  of  the  district,  or  carrying  on  business 
therein,  and  no  excuse  having  been  shown  for  the  delay  of  six  years  and  a 
quarter  in  commencing  the  suit : 

S^  Tliat  the  claim  was  barred  by  its  staleness. 

Blatchfokd,  J.  This  is  a  libel,  sworn  to  on  the 
29th  of  June,  1865,  and  filed  on  the  31st  of  March,  1866, 
against  six  respondents,  as  owners  of  the  steam-tag 
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Yankee,  to  recover  the  sum  of  919,p00,  as  the  damages 
sustained  by  the  libellants,  owners  of  the  schooner  Oolo- 
nel  Satterly,  by  a  collision,  which  occurred  between  the 
two  vessels  on  the  28th  of  December,  1859,  in  the  lower 
bay  of  New  York.  Only  three  of  the  respondents  were 
served  with  process,  and  one  of  them,  Sturgis,  has  an- 
swered for  himself  and  the  others.  One  of  the  defences 
set  up  in  the  answer  is,  that  the  cause  of  action  did  not 
accrue  within  six  years  before  its  commencement,  and 
that,  by  reason  of  the  neglect  of  the  libellants  to  prose- 
cute the  action,  the  demand  has  become  stale,  and  ought 
not  in  equity  to  be  enforced  against  the  respondents, 
many  of  them  having  lived  and  been  almost  daily  within 
the  jurisdiction  of  this  Oourt  since  the  time  of  the  col- 
lision. One  or  more  of  the  respondents  had  ceased  to 
live  when  the  libel  was  filed.  The  Yankee,  for  more 
than  a  year  after  the  collision,  was  daily  in  the  port  of 
New  York,  employed  in  the  service  of  the  respondents. 
In  1861,  she  went  into  the  employ  of  the  United  States, 
under  a  charter,  and  she  was  afterwards  sold  to  the 
United  States.  All  of  the  respondents,  while  they  owned 
her  and  lived,  either  resided  in  the  city  of  New  York, 
and  carried  on  business  there,  or  frequented  it  in  the 
way  of  business.  The  delay  on  the  part  of  the  libellants 
in  bringing  suit  seems  to  have  been  without  any  plau- 
sible excuse.  The  written  and  verbal  communications 
set  up  by  the  libellants  as  having  passed  between  their 
legal  adviser  and  Sturgis,  on  the  subject,  proved  abor- 
tive, and  were  suspended,  long  before  the  libel  was  filed. 
The  case  is  one  of  deliberate  and  inexcusable  laches  and 
staleness.  It  is  shown  that  two  or  three  of  those  who 
were  on  board  the  Yankee  at  the  time  had  disappeared, 
beyond  recall,  before  the  libel  was  filed.  The  testimony 
of  those  witnesses  who  have  been  produced  on  the  part 
of  the  Yankee  is  so  in  conflict  with  the  testimony  of  the 
witnesses  for  the  libellants,  as  to  make  it  incumbent  on 
the  Gourt  to  give  no  advantage  to  the  libellants  which 
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fhey  may  have  seciyed  to  themselves  by  the  delay  in 
bringing  their  suit.  The  six  years  and  a  quarter  which 
elapsed  before  the  libel  Was  filed,  not  being  excused,  I 
must  hold  the  claim  to  be  barred  by  its  staleness.  {Ths 
Sarah  Ann^  2  Sumner^  206,  212 ;  Joy  v.  AUen^  2  Woodb.  dk 
M.,  303,  324 ;  Jay  v.  Allm,  1  8prague,  130.)  The  libel  is 
dismissed,  with  costs. 

Beebe^  Domhus  <&  Cooke,  for  the  libellants. 

William  AUen  Butler,  for  the  claimants. 


JUNE,  1869. 

IN    THE   MATTEE   OF    GEORGE   W.  NOBLE,  A 

BANKRUPT. 

First  Meeting  of  Creditors. — Contested  Votes. — Power  of 

Register. 

Where,  at  the  first  meeting  of  the  creditors  of  a  bankmpt,  one  creditor  objected  to 
the  reception  of  the  votes  of  other  creditors,  offering  to  prove  that  their  votes 
had  been  inflaenced  by  the  bankrupt,  and  were  collusive  and  fraudulent: 

Held,  That  the  register  had  no  power,  without  the  special  order  of  the  Courts  to 
inquire  into  the  right  of  creditors  to  vote,  save  for  the  purpose  of  postponing 
the  proof  of  claims  until  an  assignee  should  be  chosen. 

At  the  first  meeting  of  creditors  in  these  proceedings, 
while  the  vote  for  the  election  of  an  assignee  was  pro- 
ceeding, the  counsel  for  a  portion  of  the  creditors  ob- 
jected to  the  receiving  of  the  votes  of  several  of  the 
creditors,  offering  to  prove  that  their  votes  had  been 
influenced  and  procured  by  the  bankrupt,  acting  in  his 
own  interest,  and  that  such  votes  were,  therefore,  collu- 
sive and  fraudulent.    The  register  declined  to  hear  such 
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proof,  holding  that  he  had  no  power,  without  the  special 
order  of  the  Court,  to  inquire  into  the  right  of  creditors 
to  vote,  save  for  the  purpose  of  postponing  the  proof  of 
claims  until  an  assignee  should  be  chosen  pursuant  to 
the  provisions  of  the  23d  section  of  the  Act.  The  register 
certified  the  question  to  the  Court,  with  his  opinion,  as 
follows :  •*  Pursuant  to  the  19th  Eule  of  this  Court,  I  beg 
to  submit,  that  the  Act  does  not  expressly  require  the 
register  to  take  such  proceeding.  As  a  matter  of  prac- 
tice, it  would  involve  the  parties,  in  some  cases,  in  very 
great  labor,  and  put  them  to  much  expense,  in  taking 
testimony  of  the  character  here  offered.  Besides,  it 
would  often  greatly  postpone  the  choice  of  an  assignee, 
and  that  perhaps  to  the  detriment  of  the  assets  of  the 
bankrupt.  Unless  in  case  of  strong  probability,  made 
out  and  sustained  by  affidavits,  it  would  seem  that  such 
labor  and  expense  ought  not  to  be  imposed.  Such  a 
charge  is  easily  made,  and  is  with  difficulty  rebutted.  It 
is  already  a  standing  rule,  that,  in  case  the  register  shall 
be  satisfied  that  any  reason  exists  why  an  assignee, 
elected  or  appointed,  should  not  be  approved  by  the 
Judge,  he  shall  state  such  reason  fully,  in  submitting 
the  question  for  approval.  I  think  this  a  sufficient  safe- 
guard against  evils  of  this  character." 

Blatohfobd,  J.     The  decision  of  the  register  was 
correct,  and  his  views,  above  expressed,  are  approved. 
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THE  STEAMEE  OUMBEIA. 

Collision  in  Hampton  Roads  between  Steamers. — Parallel 

Courses. — Lookout. 

Where  two  steamers,  the  F.  boond  into  Hampton  Roads,  and  the  C.  bound  out, 
were  approaching  a  goardship  at  which  eadi  was  required  to  report,  both  yos- 
sels  heading  on  courses  nearly  parallel  with  the  keel  of  the  goardship,  and  the 
C.  had  the  goardship  on  her  starboard  side,  and  made  the  white  and  red  lights 
of  the  F.  on  her  port  bow,  and  the  F.  then  changed  her  course,  by  starboarding, 
and  slowed  and  stopped  her  engine  for  the  purpose  of  speaking  the  goard- 
ship, and  blew  two  blasts  of  her  whistle,  but  the  C.  kept  on,  and  stmek  the 
F.  on  her  starboard  side  and  sank  her  : 

Held,  That  the  F.  was  in  fault  in  not  keeping  a  proper  lookout,  and  also  in  chang- 
ing her  course  across  the  bows  of  the  C. ; 

That  it  was  her  duty  to  pass  to  the  right,  and  let  the  C.  pass  between  her  and  the 
guardship. 

Blatohfobd,  J.  This  libel  is  filed  by  the  owners  of 
the  propeller  Fannie,  to  recover  the  sum  of  $50,000  as 
the  damages  sustained  by  them  by  the  sinking  of  that 
vessel  by  a  collision  between  her  and  the  steamer  Cum- 
bria, shortly  after  8  o'clock  P.  M.,  on  the  6th  of  May, 
1864,  near  Fortress  Monroe,  in  the  Chesapeake  Bay. 
The  Fannie  was  in  the  employ  of  the  Government,  and 
carrying  troops.  She  had  come  from  Qloucester  Point, 
in  the  York  river,  and  was  bound  to  Norfolk,  Virginia. 
The  Oumbria  was  also  in  the  employ  of  the  Government, 
and  had  come  from  a  wharf  to  the  westward  of  Fortress 
Monroe,  and  was  bound  to  Washington  city.  There  was 
a  guardship  stationed  between  Fortress  Monroe  and  the 
Bip-Baps,  at  which  every  passing  vessel  was  required  to 
report  her  name  and  voyi^e.  The  night  was  such  as  not 
to  obscure  lights,  and  the  tide  was  flood  at  the  time, 
running  into  Hampton  Boads  at  the  rate  of  from  three 
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to  four  knots  an  hour.  The  wind  was  from  the  eastward, 
blowing  in  the  same  direction  in  which,  the  tide  ran,  and 
the  guardship  was  lying  with  her  head  to  the  course  of 
the  tide.  The  collision  took  place  when  the  Fannie  was 
heading  quartering  across  the  stern  of  the  guardship. 
The  Fannie  was  struck  on  her  starboard  side  by  the 
Cumbria  abaft  her  midship,  and  soon  sank. 

The  case  made  by  the  libel  is,  that,  as  the  Fannie 
approached  the  guardship,  her  engines  were  first  slowed 
and  then  stopped ;  that,  at  that  time,  she  headed  about 
south  southwest,  and  diagonally  across  the  stem  of  the 
guardship ;  that  when  the  Fannie  had  slowed  her  en- 
gines, the  Oumbria  was  discovered  coming  out  of  the 
Beads,  towards  the  starboard  side  of  the  Fannie ;  that, 
as  the  Cumbria  approached  nearer,  the  engines  of  the 
Fannie  were  stopped,  for  the  purpose  of  speaking  the 
guardship ;  and  that  the  Fannie  thereupon  gave  a  signal 
by  two  blasts  of  her  whistle,  but  the  Cumbria  came  on, 
and  struck  her  starboard  side,  cutting  her  down  to  the 
water's  edge,  and  sinking  her.  The  whole  case  made  by 
the  libel  is,  that  the  Fannie  had  a  right  to  and  did  signal 
the  Cumbria  to  starboard  her  helm,  and  that  the  Cum- 
bria had  time  and  room  enough  to  do  so,  and  failed  to 
do  so,  and  was  in  fault  in  thus  causing  the  collision. 

The  case  set  up  in  the  answer  is,  that  the  Fannie,  be* 
fore  she  arrived  abreast  of  the  guardship,  was  running 
with  the  tide,  and  heading  about  west,  upon  a  course 
which  would  have  left  the  guardship  at  a  considerable 
distance  on  her  port  side,  and  would  also  have  left  the 
Cumbria,  in  passing,  at  a  safe  distance  on  the  port  side 
of  the  Fannie ;  that  the  Fannie,  as  she  came  up  abreast 
of  the  guardship,  took  a  sudden  and  rank  sheer  to  the 
southward,  and  crossed  the  bows  of  the  Cumbria  dii^o- 
nally  between  her  and  the  stem  of  the  guardship ;  that, 
when  the  Fannie  signalled  her  intention  to  cross  the 
bows  of  the  Cumbria,  and  pass  between  her  and  the 
guardship,  the  Cumbria  was  too  near  to  change  her 
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direction,  in  oonformity  with  the  signal,  in  time  to  avoid 
the  collision ;  and  that  the  Oumbria,  on  hearing  the  sig- 
nal, instantly  reversed  her  engine. 

I  am  satisfied,  on  the  evidence,  that  the  Fannie  and 
the  Oumbria  were  approaching  each  other  on  courses 
that  were  substantially  parallel  to  each  other  and  to  the 
keel  of  the  goardship,  and  nearly  end  on,  but  yet  that 
the  conrse  of  the  Fannie,  if  unchanged,  would  have  left 
the  Oumbria  between  her  and  the  guardship.  The  Oum- 
bria was  steering  a  course  parallel  to  the  keel  of  the 
guardship,  bat  so  as  to  leave  the  guardship  on  her  star- 
board side,  when  she  saw  the  lights  of  the  Fannie  from 
one  and  a  half  to  two  points  on  her  port  bow,  the  guard- 
ship  bearing  about  one  point  on  her  starboard  bow.  She 
saw  at  that  time  only  the  white  light  and  the  red  light  of 
the  Fannie.  The  signal  from  the  Fannie  soon  after- 
wards came,  and  the  green  light  of  the  Fannie  came  into 
view,  and  her  red  light  was  shut  in.  This  indicated  that 
she  was  starboarding.  Her  signal  indicated  her  star- 
boarding. She  was  coming  with  the  tide,  and  even  after 
she  stopped  her  engines  she  had  on  a  great  deal  of  head- 
way* The  fact  is,  that  the  Fannie  kept  no  proper  look- 
out, and  that  she  had  lapped  two-thirds  of  her  own 
length  on  the  guaidship,  and  had  stopped  her  engines, 
as  testified  to  by  her  master,  before  she  discovered  the 
Oumbria.  She  sheered  across  the  bows  of  the  Oumbria, 
and  went  quartering  across  the  stem  of  the  guardship, 
from  a  course  parallel  to  the  keel  of  the  guardship,  with- 
out any  regard  to  the  approach  of  the  Oumbria,  or  to  the 
fact  that  the  Oumbria  was  on  her  port  bow.  In  any 
aspect,  it  was  her  duty  to  pass  to  the  right,  and  to  let 
the  Oumbria  pass  unembarrassed  between  her  and  the 
guardship. 

I  do  not  credit  the  testimony  of  the  pilot  of  the  Fan- 
nie, that  he  saw  the  green  light  of  the  Oumbria  before 
the  Fannie  sheered  so  as  to  bring  her  across  the  bows  of 
the  Oumbria  to  the  starboard  side  of  the  latter.    He  was 
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BOt  examined  until  five  years  after  the  occnrrence.  His 
testimony  does  not  agree  with  that  of  the  master  of  the 
Fannie,  which  was  taken  only  seventeen  days  after  the 
coUision,  and  he  is  contradicted  by  the  witnesses  who 
were  on  the  Oumbria.  I  see  no  fault  on  the  part  of  the 
Gumbria. 

The  libel  must  be  dismissed,  with  costs.* 


Totonsend  Scudder,  for  the  libellants. 
Edward  H.  Owen^  for  the  claimants. 
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LUEN. CONDBMNATION   AND   SaLB    OF   YxBBXI.. EvSDllNCX. 

Where  a  foreign  Teasel  was  libelled,  to  recorer  for  supplies  fomisliod  iier  in  New 
York,  and  the  defence  was  set  up,  that  the  lien  had  been  discharged  by  a  sub- 
sequent condemnation  and  sale  of  the  vessel,  as  unseaworthy,  at  St  Thomas; 
and  where  the  only  witness  called  to  prove  that  she  was  unseaworthy  was  the 
claimant,  who  bought  the  vessel,  and  who  had  taken  part  in  the  prooee^qgs  as- 
surveyor,  and  was  connected  in  business  with  the  parties  to  whom  the  master 
consigned  the  vessel,  one  of  the  surveyors  on  the  first  survey  having  signed  his 
report  in  blank,  and  refused  to  be  on  the  subsequent  surveys,  because  he  **  did 
not  like  the  looks  of  things:" 

Hdd,  That  the  sale  had  not  been  sustained,  and  that  the  vessel  was  still  liable  for 
whatever  supplies  constituted  a  lien. 

Courts  of  admiralty  are  not  bound  by  the  rules  of  evidence  which  are  appUed  iir 
the  courts  of  common  law,  and  they  may,  where  justice  requires  it,  take  notice 
of  matters  not  strictly  proved. 

*  This  case  was  affirmed  by  the  Circuit  Court,  on  appeal,  in  February,  1871. 
Bt  Vol.  IIL— 23 
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Where  copies  of  papers  perUinlng  to  the  oondemofttlon  and  sale  of  the  Teseel, 
certified  by  the  British  consul  to  be  copies  of  official  documents  on  file  in  his 
office,  had  been  proved  by  deposilion  a  condderable  time  before  the  trial,  so 
that  the  parties  were  not  taken  by  surprise :     ^ 

Beld,  That  they  were  admissible  in  eyidence  in  the  admiralty. 

Behedigt,  J.  These  are  two  actions  against  a  for- 
eign vessel,  to  enforce  alleged  liens  for  supplies  furnished 
to  her  in  this  port. 

The  circamstances  under  which  the  advances  were 
made  are  not  in  dispute,  and  they  are  such  as,  according 
to  the  maritime  law,  create  a  lien  upon  the  vessel. 

The  defence,  in  both  cases,  is,  that  the  vessel  has 
been  discharged  of  the  lien,  by  reason  of  her  subsequent 
condemnation  and  sale  as  unseaworthy,  and  the  lien 
thereby  transferred  to  the  proceeds  of  that  sale. 

It  appears,  from  the  evidence,  that,  in  point  of  fact, 
the  vessel  was  condemned  and  sold  at  St.  Thomas,  sub- 
49equent  to  th%fumishing  of  the  supplies. 

The  proceedings  and  sale  at  St.  Thomas  are,  how* 
jBYet,  challenged  by  the  libellant,  and  it  is  insisted  that 
the  evidence  shows  a  state  of  facts  which  require  the 
Court  to  declare  those  proceedings  void  and  of  no  effect, 
for  the  reason  that  the  vessel  was  not  in  such  distress  as 
to  warrant  her  condemnation  and  sale. 

I  propose  to  notice  first  a  question  of  evidence,  which 
arose  upon  the  trial,  in  regard  to  the  admissibility  in 
evidence  of  certain  documents,  certified  by  the  British 
consul  at  St.  Thomas  to  be  true  copies  of  the  official 
.documents  von  file  in  his  office,  {pertaining  to  the  condem- 
nation and  sale  of  the  vessel,  such  as  the  demand  for  a 
survey,  the  reports  of  the  surveyors,  the  estimates  for 
rex>airs,  and  the  report  of  the  sale  of  the  vessel  at  auc- 
tion. 

Were  this  a  proceeding  at  common  law,  those  copies 
could  not  be  received  in  evidence  for  any  purpose.  If 
they  were  copies  of  documents  on  file  in  the  office  of  the 
American  consul,  they  would  be  admissible  under  the 
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Act  of  January  8th,  1869.  Being  from  the  office  of  the 
British  consul,  they  are  not  made  evidence  by  any  stat- 
ute. Kevertheless,  I  am  of  the  opinion  that  they  are 
admissible  in  a  Court  of  Admiralty.  Oourts  of  Admiralty 
are  not  bound  by  all  the  rules  of  evidence  which  are 
applied  in  the  courts  of  common  law,  and  they  may,  where 
justice  requires  it,  take  notice  of  matters  not  strictly 
lyroved.  Thus,  Dr.  Lushington  s&ys,  in  the  case  of  the 
Peerless,  (1  Vet.  Lush.^  41,)  '^  This  Court  has,  both  in  prize 
matters  and  in  civil  suits,  been  accustomed  to  receive  evi- 
dence which  would  not  have  been  admitted  in  other 
courts.  For  instance,  affidavits  sworn  almost  in  every 
way,  before  justices  of  the  peace,  commissioners  in  chan- 
cery, &c.,  even  evidence  not  on  oath,  as  where,  accord- 
ing to  the  custom  of  some  of  the  States  in  the  north  of 
Europe,  the  original  evidence  was  not  taken  on  oath, 
but  the  person  giving  it  undertook  to  make  oath  after- 
wards, if  required.  So,  from  the  necessity  of  the  case, 
all  parties  interested  were,  contrary  to  the  laws  of  other 
courts  at  the  time,  admitted  to  give  evidence  in  cases  of 
collision,  salvi^e,  and  others.'' 

The  present  case  seems  to  be  a  proper  one  in  which 
to  relax  somewhat  the  strict  rules  of  evidence  in  favor 
of  these  documents,  for  it  is  to  be  noticed  that  many  of 
the  material  fact49  which  they  tend  to  prove  are  shown 
by  other  evidence  to  have  ti^en  place ;  that  is  to  say,  it 
appears  by  other  evidence  that  the  vessel  was  examined, 
and  was  reported  on,  and  was  condemned,  and  was  sold 
at  public  auction  at  the  time  and  place  mentioned. 

The  copies  have  been  proved  by  deposition,  for  a 
considerable  period  of  time,  and  the  opposite  party  is 
not,  therefore,  taken  by  surprise,  but  has  had  abundant 
opportunity  of  examination,  and  no  suggestion  is  made 
that  the  papers  have  been  falsified.  The  papers  them- 
selves, when  examined,  have  all  the  appearances  of  being 
true  copies.    There  is  nothing  unusual  or  suspicious  in 
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their  contents,  and  they  are  certified  by  the  consul  to  be 
copies  of  his  records.  There  seems  to  me,  therefore,  no 
necessity  to  compel  the  parties  to  go  to  the  expense  of  a 
commission  to  prove  the  papers,  in  order  to  make  them 
admissible  in  evidence.  How  much  weight  should  be 
given  to  the  various  portions  of  these  papers  is  another 
question. 

Passing  then  to  the  main  issue  of  the  ca^e,  namely, 
whether  the  claimant  has  made  it  appear  that  the  neces- 
sities of  the  vessel  were  such  as  to  justify  her  sale  by 
the  master  at  St.  Thomas ;  I  am  constrained  to  say  that 
the  proofs  adduced  do  not  satisfy  me  that  there  was  any 
such  necessity  as  to  justify  the  condemnation  of  the 
vessel.  The  fact  that  the  only  witness  produced  to 
prove  the  necessity  is  the  party  who  bought  the  vessel, 
and  is  the  claimant  here,  and  that  he  took  part  as  a  sur- 
veyor in  the  proceedings  which  resulted  in  the  condem- 
nation ;  that  he  was  also  connected  in  business  with  the 
parties  to  whom  the  master  consigned  the  vessel  in  St. 
Thomas,  and  that  one  of  these  parties  made  the  bids  for 
him  at  the  auction,  are  sufficient  to  raise  a  serious  doubt 
as  to  the  good  faith  of  the  proceedings,  which  is  reduced 
almost  to  a  certainty  by  the  evidence  in  the  case  in  re- 
gard to  the  condition  of  the  vessel  when  sold,  and  the 
further  fact,  that  one  of  the  ship-masters,  who  was  upon 
the  first  survey,  says  that  he  signed  his  report  in  blank, 
and  refused  to  be  on  the  subsequent  surveys,  ''because 
he  didn't  like  the  looks  of  things/' 

In  such  a  state  of  the  proofs,  it  must  be  held  that  the 
sale  has  not  been  sustained.  The  result,  therefore,  is, 
that  the  libeUant,  in  one  case,  is  entitled  to  a  decree, 
with  an  order  of  reference  to  ascertain  the  amount. 

An  examination  of  the  account  sued  for  in  the  other 

case,  however,  discloses  certain  items  which  cannot  be 

.recovered,  no  lien  arising  therefor  by  the  maritime  law. 

It  may  be  referred  to  the  commissioner  to  ascertain 
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and  report  for  so  much  of  the  account  unpaid  as  shall 
appear  to  be  entitled  to  a  lien  by  the  maritime  law. 


For  libellants,  JP.  A.  Wilcox. 
For  claimant,  Benedict  <&  Benedict 
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COLUBION  IN   LaKB    HuRON. — SCHOONERS  MeETING. — MuTUAL  FaULT. 

— Inscrutablb  Fault. — Apfortioitmsnt. 

Two  schooners,  the  Barney  and  the  Bronson,  came  in  collision  in  Lake  Haron. 
They  had  been  sailing,  the  Barney,  west  by  north  half  north,  on  her  port  tack, 
and  the  Bronson  sontheast  by  east  half  east^  on  her  starboard  tack.  Each 
claimed  that  she  was  close-hauled,  and  that  the  other  had  the  wind  free.  The 
helm  of  the  Barney  was  starboarded  and  the  helm  of  the  Bronson  ported,  when 
a  collbion  was  seen  to  be  ineyitable.  The  evidence  as  to  the  direction  of 
the  wind  was  conflicting,  and  without  preponderance  in  favor  of  one  side  or 
the  other,  and  it  was  agreed  by  both  parties  that  the  case  mast  be  determined 
by  the  12th  article  of  the  Act  of  1864,  as  being  one  of  Tessels  crosdng: 

Beld,  That  mider  that  article  the  Barney  most  prove  satisfactorily,  in  order  to 
recover  foil  indemnity,  that  she  was  dose-hauled  and  that  the  Bronson  was  free, 
and  that  she  had  failed  to  do  this ; 

That,  it  being  impossible  on  the  pleadings  and  proofs  to  determine  the  direction  of 
the  wind,  or  which  vessel  was  close-hauled,  the  case  might  be  properly  consid- 
ered as  one  of  mutual  fault  or  of  inscrutable  fault ; 

That  in  either  case,  the  damages  must  be  divided ; 

That  the  case  was,  more  properly,  one  of  vessels  meeting  instead  of  crossing,  and 
should  be  determined  under  the  11th  article  instead  of  the  12th; 

That  both  vessels  should  have  ported,  and  as  neither  ported  until  the  collision  was 
inevitable,  both  vessels  were  in  fault,  and  the  damages  must  be  divided^ 
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HAiiL,  J.  This  is  a  case  of  collision,  prosecuted  to 
recover  damages  for  the  loss  of  the  schooner  F.  T.  Bar- 
ney and  her  carf^,  which  were  sunk  by  a  collision  with 
the  Bronson  in  October,  1868. 

The  collision  occurred  in  Lake  Huron,  about  five 
miles  from  land,  and  between  12  and  1  o'clock  at  night. 

The  Barney  was  proceeding  up  the  lake,  on  a  course 
of  west  by  north  half  north,  and  the  Bronson  was  com- 
ing down  the  lake,  on  a  course  of  southeast  by  east  half 
east, — ^by  their  resi)ective  compasses.  Thus,  there  was 
only  a  difference  of  a  single  point  in  the  lines  of  their 
respective  courses ;  and,  as  they  were  both  in  the  usual 
track  of  vessels  going  up  or  down  the  lake,  near  the 
place  of  collision,  it  is  quite  likely  that  the  lines  of  their 
actual  courses  were  even  more  nearly  parallel. 

The  libel  alleges  that  the  wind  was  from  the  south 
southwest ;  that  the  Barney  was  close-hauled,  and  on 
her  port  tack  ;  that  she  was  kept  steadily  on  her  course 
down  to  the  very  instant  of  the  collision,  when  her 
helm  was  put  hard  down  (to  the  starboard) ;  and  that 
the  Bronson  struck  the  Barney,  stem  on,  just  forward  of 
the  cabin,  cutting  her  down  so  that  she  sunk  in  about 
fifteen  minutes  after  the  collision.  The  answer  states 
that  the  wind  was  from  the  south ;  that  the  Bronson  was 
kept  steadily  on  her  course,  close-hauled,  on  the  star- 
board tack,  until  a  very  short  time  before  the  collision, 
and  when  a  collision  was  imminent  and  unavoidable ; 
that  her  helm  was  then  ported,  and  she  swung  to  star- 
board ;  and  that  in  a  very  short  time  the  stem  of  the 
Bronson  struck  the  Barney  on  her  starboard  side. 

The  evidence  in  regard  to  the  angle  at  which  the  ves- 
sels struck,  renders  it  quite  probable  that  the  change  of 
helm  by  the  two  vessels,  or  by  one  of  them,  was  made  at 
an  earlier  time  than  the  pleadings  would  indicate ;  but 
there  is  no  means  of  determining  whether  the  libel  or 
the  answer  is  most  nearly  correct  in  respect  to  the  time 
of  the  change  of  helm,  or  whether  the  helm  of  either  ves- 
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sel  was  changed  until  it  was  too  late  for  either,  by  any 
change  of  helm,  or  otherwise,  to  avoid  the  collision. 

The  evidence  given  by  the  crews  of  the  respective 
vessels  is  distinct  and  positive  that  their  own  vessel  was 
closehauled  on  the  wind ;  and  the  testimony  of  several 
other  witnesses  who  were  on  other  vessels  in  the  vicinity 
of  the  Barney  and  Bronson  at  the  time  of  the  collision, 
and  who  state  their  recollections  in  respect  to  the  direc- 
tion of  the  wind,  is  conflicting  and  irreconcilable.  In- 
deed, the  evidence  upon  this  question  is  so  nearly  bal- 
anced, that  it  is  imiK>ssible  to  determine  to  which  side 
the  preponderance  of  the  testimony  inclines. 

A  careful  examination  of  the  whole  testimony  has 
not  enabled  me  to  discover  any  means  of  determining 
that  the  wind  was  south  southwest,  as  alleged  in  the 
libel,  or  south,  as  stated  in  the  answer ;  or  that  either  of 
the  vessels  was  close-hauled  ;  and,  if  not  most  probable, 
it  certainly  is  not  very  improbable,  that  each  had  the 
wind  one  and  a  half  to  three  and  a  half  points  free.  In 
fact,  the  testimony  upon  which  this  case  must  now  be 
decided,  is  even  more  conflicting  and  unsatisfactory 
than  that  ordinarily  given  in  collision  cases ;  and  it  may 
also  be  doubtful  what  rule  of  navigation  must  be  held  to 
apply  to  the  case. 

It  was  substantially  agreed  by  the  counsel  for  the 
respective  parties,  that  the  case  was  within  the  provi- 
sions of  the  12th  article  of  the  Act  of  1864,  fixing  certain 
rules  and  regulations  for  preventing  collisions.  This 
article  provides  that,  ''When  two  sailing  ships  are 
crosmtg^  so  as  to  involve  risk  of  collision,  then  if  they 
have  the  wind  on  different  sides,  the  ship  with  the  wind 
on  the  port  side  shall  keep  out  of  the  way  of  the  ship  on 
the  starboard  side ;  except  in  the  case  in  which  the  ship 
with  the  wind  on  the  port  side  is  close-hauled  and  the 
other  ship  free,  in  which  case  the  latter  ship  shall  keep 
out  of  the  way." 

Under  this  rule,  the  libellants,  to  entitle  themselves 
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to  fnll  indemmty,  nmst  prove  affinnatively  and  satisfac- 
torily, that  their  own  vessel  was  close-hauled,  and  that 
the  Bronson  had  the  wind  free.  This  they  have  cer- 
tainly failed  to  do ;  and  they  can  only  recover  a  portion 
of  their  damages  upon  the  ground  that  the  case  is  one 
of  inscrutable  fault,  if  article  12  must  be  held  to  furnish 
the  rule  of  decision. 

That  at  least  one  of  the  vessels  was  in  fault  is  clear, 
and  it  is  quite  probable  that  both  were  so  ;  and  it  being 
impossible,  upon  the  pleadings  and  proofs,  to  reach  any 
satisfactory  conclusion  in  regard  to  the  direction  of  the 
wind,  or  to  determine  which,  if  either,  of  the  vessels  was 
close-hauled,  the  case  may,  under  the  12th  article  before 
referred  to,  be  properly  considered  as  one  of  mutual 
fault,  or  else  one  of  inscrutable  fault — ^requiring,  in 
either  case,  a  division  of  the  damages.  Indeed,  such 
must  be  the  decision  if  the  case  is  disposed  of  under  the 
12th  article.  (1  ConJding^s  Adrnvrdlty^  378-382,  and  cases 
cited ;  Code  de  Commerce^  art.  407.) 

I  am  the  more  willing  to  make  this  disposition  of  the 
case  because  I  think  the  11th  article,  and  not  the  12th, 
should  furnish  the  rule  of  decision. 

This  11th  article  provides  that,  "if  two  sailing  ships 
are  meeting  end  on,  or  nearly  end  on,  so  as  to  involve 
risk  of  collision,  the  helms  of  both  shall  be  put  to  port, 
so  that  each  may  pass  on  the  port  side  of  the  other ;"  and 
it  is  quite  clear,  that  although  one  of  the  colliding  ves- 
sels might  have  been  properly  considered  as  nearly  close- 
hauled,  or  as  "running  with  a  good  full,"  neither  was  so 
close  to  the  wind  that  a  slight  change  to  starboard  might 
not  have  been  made  without  going  about,  or  being  thrown 
in  stays ;  and  that,  therefore,  the  vessel  on  the  starboard 
tack  was  not  relieved  from  the  duty  of  porting  her  helm 
by  the  provisions  of  the  19th  article.  The  Princessan 
Lovisa  V.  The  Artemas^  HoWs  Rule  of  the  Boad^  75-77. 

The  libel  states  that  the  light  of  the  Bronson,  when 
first  seen,  was  on  the  Barney's  starboard  bow.     The 
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libellant's  proof  is  that  it  was  seen  about  a  point  or  a 
point  and  a  half  off  that  bow ;  yet,  as  the  libel  states 
that  the  light  seen  was  a  green  light,  and  that  her  red 
light  was  not  seen  until  a  very  short  time  before  the  col- 
lision, and  when  a  collision  was  inevitable,  this,  with 
the  whole  testimony  in  the  case,  shows  that  the  light  of 
the  Bronson  was  probably  first  seen  more  directly  ahead 
of  the  Barney  than  would  be  inferred  from  the  state- 
ments of  her  witnesses  alone.  The  pleadings  and  proofs 
on  the  part  of  the  claimants,  show  that  the  red  and  green 
lights  of  the  Barney  were  both  seen  at  the  same  time, 
and  nearly  ahead,  or  about  a  half  a  point  off  the  Bron- 
son's  port  bow ;  and  the  proof  in  behalf  of  each  vessel  is 
that  her  own  course  was  not  changed  until  a  collision 
was  inevitable. 

Under  such  circumstances,  and  under  all  the  proofs 
in  the  case,  I  think  these  vessels  were  meeting  end  on, 
or  nearly  end  on,  as  provided  for  in  article  11,  and  that 
they  were  not  crossing,  as  provided  for  in  Eule  12.*  I 
am  also  strongly  inclined  to  think  that  neither  waa  run- 
ning as  close  as  possible  to  the  wind,  and  as  neither 
ported  her  helm  in  time,  both  must  be  held  in  fault. 
{Hie  Princesswn  Loviaa  v.  The  Artemas^  Holfs  B/ule  of  the 
Eoadj  75  ;  Hie  Amaiia  v.  The  CathaHna  Matia^  Und.  87.) 

The  damages  sustained  by  the  two  vessels  will  be 
agg^^ated,  and  then  equally  divided  between  them. 


For  libellants,  Geo.  WtOey. 
For  claimants,  G.  B.  Hibhard. 


*  That  tho  case  comes  under  the  Uth  article  referred  to,  see  The  NtehoU,  7 
Blael^t  lUp,  666. 
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Sonlfetm  gislrift  oi  fitfa  gorh, 

JULY,  1869. 

IN  THE  MATTER  OP  JOHN  F.  80HEPELEE, 
JOHN  D.  80HBPELEE,  AND  LEON  EOSBN- 
PLABNTEE,   INVOLUNTAEY  BANKEUPTS. 

Nones  TO  Cbkditors. — Nxw  Wabbant. 

Where,  on  the  retnrn  day  of  a  warrant  in  involmitary  hankraptcy,  proof  was 
made  of  the  publication  of  notices  to  the  creditors,  bat  not  of  the  serviee  of 
such  notices,  and  the  bankrqpts  showed  that  they  had  not  been  able  to  prepare 
schedules,  and  asked  for  farther  time,  which  no  one  opposed,  whereupon  the 
register  certified  the  facts  to  the  Coort^  and  asked  that  a  new  warrant  be 
issued: 

Mdd,  That  the  register  should  hare  adjourned  the  meeting  of  ci^tors,  under 
sections  42  and  12  of  the  bankruptcy  Act,  and  directed  a  new  notice  to  be 
soryed;  but,  as  he  had  not  done  so,  the  proceedings  had  fallen  through,  and 
there  must  be  a  new  warrant. 

I 

In  this  case,  a  warrant  was  issued,  returnable  Jnly 
20tb,  1869,  and  was  on  that  day  returned,  with  proof  of 
due  publication  of  the  notices  required,  but  without  any 
proof  of  service  of  notices,  and  the  bankrupts  appeared, 
and  showed  by  affidavit  that  they  had  been  unable  to 
prepare  the  schedules,  and  moved  for  further  time  to 
prepare  them,  which  no  one  opposed,  whereupon  the 
register  certified  the  facts  to  the  Judge,  and  askedsthat 
a  new  warrant  should  be  issued,  returnable  at  a  later 
day. 

Blatghfokd,  J.  The  proper  course,  in  this  case, 
was  for  the  register,  under  sections  42  and  12,  to  adjourn 
the  meeting  of  creditors  to  a  day  certain,  on  the  ground 
that  the  notice  to  the  creditors  had  not  been  given  as 
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required  in  the  warrant,  and  to  direct  the  giving,  for  the 
adjourned  day,  of  a  new  notice,  in  respect  of  the  serving 
by  mail  or  personally,  but  not  in  respect  of  the  publica- 
tion ;  but,  as  there  has  been  no  adjournment,  the  pro- 
ceedings have  fallen  through,  and  there  must  be  a  new 
warrant 


AUGUST,  1869. 

m  THE  MATTEE  OP  THOMAS  S.  SHEPAED,  A 

BANKRUPT. 

Copartnership  Assets. — ^Petition  bt  Assionsb  of  one  Member  of 

A  Firm. 

C,  a  member  of  a  firm,  transferred  to  S.,  his  partner,  by  a  written  instru- 
ment, all  his  interest  in  the  firm  property,  to  be  applied  to  the  payment  of  the 
partnership  debts,  the  assignment  stating  that  the  firm  was  dissolved, "  except 
so  far  as  it  may  be  necessary  to  continue  the  same  for  the  final  liquidation 
and  settlement  of  the  business  thereof  S.  thereafter  made  an  assignment 
of  all  the  firm  property,  in  trust,  to  pay  creditors,  with  preferences,  which 
assignment  was  afterwards,  in  a  suit  brought  by  creditors,  in  the  Superior  Court 
of  the  city  of  New  York,  set  aside,  as  fraudulent  and  yoid,  as  against  such  cred- 
itors, and  the  assignee  was  directed  to  pay  the  crediton^  claims  out  of  the  pro- 
ceeds of  the  assigned  property  in  his  hands,  and  did  so,  and  also  paid  other 
preferred  debts,  leaying  but  a  small  balance  in  his  hands.  Thereafter,  on  the 
application  of  another  creditor,  S.  was  declared  a  bankrupt,  in  a  proceeding 
against  liim  alone,  |md  the  assignee  in  bankruptcy  filed  a  petition  against  the 
assignee  of  S.,  praying  to  haye  that  assignment  set  aside  as  yoid,  under  the 
85th  and  S9th  sections  of  the  bankruptcy  Act,  and  to  haye  the  property  which 
came  to  his  hands  under  it^  delivered  up  to  the  assignee  In  bankruptcy : 

ffdd,  That  the  transfer  from  C.  to  S.  did  not  dissolve  the  firm,  and  the  property 
remained  partnership  property  till  the  partnership  debts  were  pud ; 

That  there  must  be  an  acyndication  of  bankruptcy  agiunst  the  partners  composing 
the  firm,  before  any  step  conld  be  taken  in  bazJcruptcy  to  reach  the  partnership 
assets; 

That  the  petitioner,  being  the  assignee  of  S.  alone,  could  not  call  upon  any  one  to 
account  for  such  partnership  property,  and  that  his  petition  must  be  dismissed. 
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This  was  a  bearing,  on  proofs  taken,  on  a  petition 
filed  by  Hiram  Fisber,  assignee  of  tbe  bankrupt  above 
named,  against  Andrew  Y.  Stout.  Prior  to  tbe  26tb  of 
February,  1867,  the  bankrupt  and  one  William  D.  Oocb- 
iran  were  in  partnership,  perhaps  with  two  other  persons, 
under  the  firm  name  of  Shepard  &  Oochran,  in  the  city 
of  New  York.  On  that  day,  an  instrument  in  writing 
was  executed  by  and  between  Shepard  and  Cochran,  of 
which  the  following  is  a  copy ;  "  Memorandum  of  agree- 
ment between  Thomas  S.  Shepard  and  William  D.  Coch- 
ran, made  this  26th  day  of  February,  1867.  The  part- 
nership heretofore  existing  between  the  above  named 
parties,  in  the  business  of  buying  and  selling  crockery 
and  glass  ware,  is  hereby  dissolved  by  mutual  consent — 
the  dissolution  to  date  from  this  date— except  so  far  as 
it  may  be  necessary  to  continue  the  same  for  the  final 
liquidation  and  settlement  of  the  business  thereof.  The 
said  Cochran  hereby  sells  and  transfers  to  said  Shepard 
all  his,  the  said  Cochran's,  interest  in  the  assets,  stock 
on  hand,  accounts,  and  credits  due  the  firm  of  Sh^ard  & 
Cochran,  and  all  other  property  of  said  firm.  The  said 
Shepard  is  to  apply  said  property,  and  the  proceeds 
thereof,  to  the  payment  of  the  partnership  debts  and 
the  necessary  expenses  of  carrying  on  the  business. 
Thomas  S.  Shepard.  Wm.  D.  Cochran."  The  consid- 
eration for  this  transfer  by  Cochran  to  Shepard  was 
$3,000  worth  of  crockery  ware,  which  Cochran  took  at 
the  time  out  of  the  stock  in  trade  of  the  firm.  On  the 
5th  of  March,  1867,  Shepard  executed  and  delivered  a 
voluntary  assignment  to  Stout,  of  all  merchandise  and 
other  personal  property  lately  owned  by  the  firm,  and  of 
all  claims  and  demands  due  to  the  late  firm,  with  the 
books  of  account  and  papers  relating  to  the  same,  being 
all  the  property  in  respect  of  which  Cochran  had  trans- 
ferred his  interest  in  the  same,  as  a  partner  in  the  firm, 
to  Shepard.  The  assignment  was  in  trust,  to  convert  the 
property  into  money,  and  collect  the  claims  and  demands. 
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and,  after  paying  the  expenses  of  executing  and  cany- 
ing  into  effect  the  assignment,  to  pay,  with  the  residue, 
first,  the  debts  specified  in  Schedule  A  to  the  assign- 
ment, and  second,  the  debts  specified  in  Schedule  B  to 
the  assignment,  and  then  all  other  liabilities  for  which 
Shepard  was  justly  liable.  The  debts  specified  in  the 
two  schedules  were  all  of  them,  in  fact,  debts  due  by  the 
firm  of  Shepard  &  Gochran,  and  were  stated  to  be  such 
in  those  schedules.  Stout  accepted  the  trust,  and  entered 
into  possession  of  the  assigned  property,  and  realized 
from  sales  and  collections  a  little  over  $21,000.  On  the 
27th  of  March,  1867,  the  National  Shoe  and  Leather 
Bank,  of  the  city  of  New  York,  recovered  a  judgment  in 
the  Sui)erior  Court  of  the  city  of  New  York,  against 
Thomas  S.  Shepard  and  William  D.  Gochran  and  the 
other  two  alleged  partners,  as  joint  debtors,  for 
$15,280.88.  An  execution  issued  on  such  judgment 
having  been  returned  unsatisfied,  the  plaintiffs  therein 
brought  a  suit  in  eqtiity,  in  the  said  Gourt,  against  the 
four  judgment  debtors  and  Stout,  settiug  forth  the  re- 
covery of  the  judgment,  and  the  return  of  the  execution, 
averring  that  the  debt  to  the  plaintifiis  was  contracted 
by  the  four  judgment  debtors,  as  copartners,  composing 
the  firm  of  Shepard  &  Gochran,  setting  out  the  transfer 
by  Gochran  to  Shepard,  and  the  assignment  by  Shepard 
to  Stout,  claiming  that  the  assignment  was,  for  various 
reasons  stated,  fraudulent  and  void,  and  praying  that  it 
might  be  set  aside,  and  declared  to  be  fraudulent  and 
void,  as  against  the  plaintiffs,  and  that  it  might  be  ad- 
judged that  the  plaintiffs  were  entitled  to  payment  of 
their  judgment  out  of  the  assets  and  the  proceeds  thereof 
in  the  hands  of  Stout,  and  that  Stout  pay  over  the  same 
accordingly.  Process  in  the  suit  in  which  the  judgment 
was  recovered  was  served  on  Shepard,  and  on  him  only, 
and  process  in  the  equity  suit  was  served  on  Shepard 
and  on  Stout,  and  on  them  only,  although  in  the  latter 
suit  an  appearance  by  attorney  was  put  in  for  all  of  the 
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defendants.  No  answer  or  defence  was  pat  in  in  either 
of  the  suits.  On  the  13th  of  June,  1867,  a  judgment  was 
rendered  in  the  equity  suit,  setting  aside  the  assignment 
from  Shepard  to  Btout,  declaring  it  to  be  fraudulent  and 
void,  as  against  the  plaintiffs,  and  adjudging  that  the 
plaintiffs  were  entitled  to  payment  of  their  Judgment  for 
115,280.88  out  of  the  assets  assigned  to  and  in  the  hands 
of  Stout,  and  directing  Stout,  as  such  assignee,  to  pay 
the  amount  of  the  judgment  out  of  the  said  assets,  or 
the  proceeds  thereof  in  hU  hands.  Btout,  on  the  14tli 
of  June,  1867,  as  such  assignee,  paid  to  the  plaintiff's  the 
amount  so  decreed  to  be  paid.  He  also,  before  the  13th 
of  June,  1867,  jiaid  out  of  the  assets  assigned  to  him  all 
the  claims  specified  in  Schedule  A  to  the  assignment, 
the  debt  to  the  Shoe  and  Leather  Bank  having  been 
itself  one  of  the  debts  specified  in  that  schedule.  There 
still  remained  in  his  hands  the  sum  of  about  $1, 700,  which 
he  claimed  to  be  entitled  to  retain,  and  apply  to  the 
purposes  of  the  assignment.  On  the  3d  of  July,  1867, 
the  Mechanics'  Bank  of  Brooklyn,  as  a  creditor  of  Shep- 
ard,  filed  a  petition  in  this  Court,  praying  that  Shepard 
might  be  declared  a  bankrupt,  for  certain  acts  of  bank- 
ruptcy alleged  in  the  petition,  and,  among  them,  the 
making  of  the  assignment  to  Stout.  In  that  proceeding, 
Shepard  was  adjudged  a  bankrupt,  and  Fisher  was  ap- 
pointed his  assignee,  and  the  usual  assignment  of  the 
property  of  the  bankrupt  was  made  to  Fisher. 

The  present  petition  of  Fisher  was  brought  to  have 
the  assignment  from  Shepard  to  Stout  declared  null 
and  void,  under  the  provisions  of  sections  35  and  39  of 
the  bankruptcy  Act,  and  the  property  which  came  into 
his  possession  under  said  assignment,  or  the  full  value 
thereof,  delivered  up  to  Fisher,  as  assignee,  on  the 
ground  that  the  assignment  was  made  by  Shepard  with 
intent  to  give  preferences,  when  he  was  insolvent,  and 
so  known  to  be  by  Stout.  The  petition  was  not  founded 
on  the  preference  obtained  by  the  J^ational  Shoe  and 
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Leather  Bank,  by  the  equity  suit  in  the  State  Court,  or 
on  the  payment  made  by  Stout  to  the  bank  under  the 
decree  in  that  suit.  The  petition  did  not  set  up  such 
suit  or  decree,  but  the  answer  of  Stout  to  the  petition 
set  them  up  in  defence. 

For  the  petitioner,  A.  L.  CusMng. 

For  Stout,  E.  i.  Fanchsr. 

BiiATCHFORD,  J.  There  is  a  difSculty  in  this  case, 
which  lies  at  the  threshold  of  Fisher's  right  to  recover. 
The  agreement  of  the  26th  of  February,  1867,  whatever 
effect  it  may  have  had  to  dissolve  the  partnership  be- 
tween Shepard  and  Oochrau,  as  to  future  business  and 
debts  to  be  contracted  thereafter,  had  no  such  effect  as 
respected  the  partnership  property  in  which  Gocturan 
theretofore  had  an  interest,  or  as  respected  the  partner- 
ship debts  named  in  that  agreement,  or  as  respected 
proceedings  under  the  bankruptcy  Act  to  affect  such 
partnership  property.  The  agreement  expressly  declares, 
that  there  is  to  be  no  dissolution  of  the  partnership,  so 
far  as  it  may  be  necessary  to  continue  the  same  for  the 
final  liquidation  and  settlement  of  the  business  thereof ; 
and  the  transfer  to  Shepard  of  Oochran's  interest  in  the 
property  of  the  firm  is  expressly  made  subject,  by  the 
agreement,  to  the  trust,  that  Shepard  is  to  apply  the 
property,  and  the  proceeds  thereof,  to  the  payment  of 
the  partnership  debts.  The  case  is  not  one  where  the 
transfer  of  the  interest  of  the  retiring  partner  in  the 
partnership  property  is  absolute,  and  the  remaiQing 
partner  merely  agrees  to  pay  and  assumes  the  debts  of 
the  partnership,  as  was  done  in  Both  v.  Mudge^  (14  Cfray^ 
534.)  In  the  present  case,  Cochran  took  from  Shepard 
an  express  agreement  that  the  partnership  property  as- 
signed, and  its  proceeds,  should  be  applied  by  Shepard 
to  pay  the  partnership  debts,  and  the  agreement  made 


252  SOUTHERN  DISTRICT  OP  NEW  YORK, 

In  the  Matter  of  ThomM  S.  Shepard,  a  Bankrapt 

by  Shepard  waa  to  pay  those  debts  with  that  property. 
Therefore,  as  respected  Oochran  and  the  creditors  of  the 
firm,  there  was  no  dissolution  of  the  partnership,  and 
no  such  transfer  to  Shepard  as  would  make  the  property 
his  individual  property,  until  and  unless  the  partnership 
debts  were  first  paid.  This  being  so,  there  must  be  an 
adjudication  of  bankruptcy  against  the  partners  compos- 
ing the  firm,  and  an  assignee  must  be  appointed  in  such 
a  proceeding,  before  any  step  can  be  taken  to  reach  in 
bankruptcy  the  partnership  assets.  Shepard  alone  has 
been  adjudged  a  bankrupt.  As  there  are  partnership 
assets,  the  partnership  continues,  as  respects  proceedings 
in  bankruptcy.  Under  the  provisions  of  section  36  of 
the  Act,  the  copartnership  property  cannot  be  taken  and 
administered  by  the  bankruptcy  Court,  unless  all  the 
persons  who  have  an  interest,  as  copartners  in  such 
property,  are  adjudged  bankrupt.  In  order  to  reach 
sucn  property,  it  is  necessary,  under  section  36,  that 
Fisher  shall  have  been  appointed  assignee  in  a  proceed- 
ing against  all  of  such  copartners.  He  is  only  the 
assignee  of  the  individual  and  separate  estate  of  Shep- 
ard, in  a  proceeding  in  bankruptcy  against  Shepard  alone. 
He  shows,  therefore,  no  title  to  call  Stout,  or  any  one  else, 
to  account  in  respect  of  the  property  which  purported  to 
have  been  assigned  by  Oochran  to  Shepard,  and  by  Shep- 
ard to  Stout. 

These  views  dispose  of  the  case,  without  reference  to 
any  of  the  other  questions  raised  or  discussed.  It  is  not 
necessary  to  decide  whether  any  other  persons  than 
Shepard  and  Cochran  were  members  of  the  firm,  as,  on 
the  status  of  the  partnership  property,  as  left  by  the 
agreement  between  Shepard  and  Cochran,  it  is  immate- 
rial whether  or  not  there  were  other  partners  in  the 
firm.    The  petition  must  be  dismissed,  with  costs. 
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BANKRUPT. 

EviDEKCR. — Examining  Bankrupt. 

On  the  examination  of  a  banlnmpt,  by  a  creditor  whose  debt  accrued  in  1866, 
the  bankrupt  objected  to  queetionB  relating  to  property  held  in  his  name  pre- 
TiouB  to  that  time,  which  he  claimed  to  haye  belonged  to  his  wife : 

Held,  That  the  questions  must  be  answered. 

Ik  this  caae,  the  bankrupt  was  under  examination,  at 
the  instance  of  Mablon  Vail,  a  creditor,  who  had  obtained 
a  judgment  against  him  in  1869,  upon  an  indebtedness 
incurred  in  1856.  Questions  were  put  to  the  bankrupt 
touching  money  loaned  by  him  to  H.,  previous  to  1856 ; 
also,  as  to  what  property  the  bankrupt's  wife  had  pre* 
vious  to  1856,  and  whether  she  derived  any  of  it  from 
him.  The  bankrupt,  by  advice  of  counsel,  declined  to 
answer  the  questions,  and  the  Register  certified  them 
to  the  Court,  with  his  opinion  that  they  were  pertinent 
and  proper. 

BtATOHFOBD,  J.  I  concur  with  the  Register  in  his 
view. 
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Compounding  Doubtful  Debts. 

The  bankruptcy  Act  does  not  authorize  the  Court  to  empower  an  assignee  In 
bankruptcy  to  compound  all  doubtful  debts,  with  the  consent  and  approbation 
of  a  committee  of  creditors. 

Ik  this  case,  at  the  first  meeting  of  creditors,  a  reso- 
lution was  passed  requesting  the  Court  to  make  an  order 
that  the  assignee  in  bankruptcy  be  authorized  and  em- 
powered to  compromise  and  compound  any  and  all 
doubtful  debts  due  to  the  bankrupts,  with  the  consent 
and  approbation  of  a  committee  of  the  creditors 
named. 

The  Begister  certified  the  matter  to  the  Oourt,  with 
his  opinion  that  the  .order  aaked  for  might  be  granted, 
under  the  43d  section  of  the  bankruptcy  Act. 

Blatghfobd,  J.  I  do  not  think  that  the  order  asked 
for  is  warranted  by  the  provisions  of  section  43,  or  of 
any  other  section  of  the  Act,  or  of  General  Order 
No.  17. 
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OTHEES,  BANKEUPTS. 

JuBiSDiOTioK. — Withdrawing  Appbarancb. — Bill  and  Pbtition. — 

Plsadinq. 

The  general  appearance  of  a  party  to  a  suit  inper»nam  waives  all  irregularitiei 
in  the  service  of  process,  and  confers  jurisdiction  so  far  as  the  person  is  con- 
cerned. 

Such  jurisdiction,  when  once  conferred,  cannot  be  withdrawn  by  the  act  of  the 
party  who  has  so  appeared,  without  the  consent  oi  the  Court,  or  of  the  prose- 
cuting party. 

On  a  petition  by  an  assignee  in  bankruptcy,  seeking  to  set  aside  transfers 
of  property  by  the  bankrupts  to  K.,  the  Court  made  an  order  requiring  K.  to 
show  cause  why  the  prayer  of  the  petition  should  not  be  granted,  which  order 
was  personally  served  on  E.,  in  Illiuois.  Thereupon  a  general  appearance  for 
E.,  by  an  attorney,  was  filed  with  the  clerk  of  the  Court,  and  served  on  the 
attorney  for  the  petitioner,  and  proceedings  on  the  order  to  show  cause  stood 
over  for  the  party  to  answer.  On  the  adjourned  day,  the  attorney  for  E. 
filed  a  withdrawal  of  his  appearance  for  E.,  stating  that  the  same  had  *'  been 
made  by  mistake  " : 

Bdd,  That  the  attorney  had  no  right  to  withdraw  such  appearance  without  appli- 
cation to  the  Court  for  leave  to  withdraw  it,  and  that  the  Court  had  jurisdiction 
over  E.  to  grant  the  relief  prayed  for  against  him ; 

That  the  objection  that  the  relief  sought  must  be  obtidned  by  bill,  instead  of  on 
petition,  was  one  which  could  be  waived,  and  must  be  held  to  have  been  waived, 
if  not  taken  by  pleading. 

Blatchfobd,  J.  The  prayer  of  the  petition  of  the 
assignee- in  bankruptcy  in  this  matter  is,  that  an  assign- 
ment, alleged  to  have  been  made  by  the  bankrupts  to 
one  Onstav  Kaufman,  on  the  11th  of  January,  1869,  two 
months  and  sixteen  days  before  the  adjudication  of 
bankruptcy  herein,  and  when  the  bankrupts  were  insolv- 
ent, of  certain  goods,  wares,  and  merchandise,  with 
intent  to  give  a  preference  to  certain  of  their  creditors, 
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and  a  transfer  alleged  to  have  been  made  by  the  bank* 
rupts,  when  insolvent,  to  the  firm  of  Steiner  &  Brother, 
at  the  same  time,  of  certain  goods  and  merchandise, 
with  intent  to  give  a  preference  to  Steiner  &  Brother, 
as  creditors,  Kanfman  and  Steiner  &  Brother  having 
reasonable  canse  to  believe  that  the  bankrupts  were 
insolvent,  and  that  the  assignment  and  transfer  were 
made  in  fraud  of  the  bankruptcy  Act,  and  to  prevent 
the  property  from  being  distributed  thereunder,  and  to 
defeat  the  provisions  thereof,  may  be  adjudged  void, 
and  that  so  much  of  the  property  as  is  not  excepted 
from  the  operations  of  the  Act,  may  be  delivered  to  the 
I)etitioner  a«  assignee. 

Kaufman  and  Steiner  &  Brother  having  been  per- 
sonally served,  at  Peoria,  Illinois,  on  the  6th  of  July, 
1869,  with  an  order,  made  by  this  Court  on  the  25th  of 
June,  1869,  requiring  them  to  show  cause  before  this 
Court,  on  the  15th  of  July,  1869,  why  the  prayer  of  the 
petitioner  should  not  be  granted,  appeared  in  this  Court, 
on  the  last-named  day,  on  the  return  of  the  order,  each  by 
a  separate  attorney  of  this  Court,  and  a  written  appear- 
ance for  each,  by  his  attorney,  entitled  in  this  matter,  was, 
on  that  day,  entered  and  filed  with  the  clerk  of  this  Court, 
the  notices  of  appearance  so  filed  being  each  of  them 
addresssed  to  the  clerk  of  the  Court,  and  to  the  attor- 
ney for  the  petitioner  in  said  petition.  The  matter  then 
stood  over  for  the  parties  so  appearing  to  answer  the 
petition.  On  the  29th  of  July,  Steiner  &  Brother  put 
in  an  answer,  denying  the  receipt  by  them  of  any  prop- 
erty on  account  of  the  bankrupts,  in  respect  of  any 
indebtedness  of  the  bankrupts  to  them.  On  the  same 
day,  the  attorney  who  had  appeared  for  Kaufman  filed, 
in  the  office  of  the  clerk  of  this  Court,  a  paper  entitled 
in  this  matter,  and  signed  by  himself,  but  not  addressed 
to  any  person,  and  reading  as  follows  :  *'I  hereby  with- 
draw my  appearance  in  behalf  of  Oustav  Kaufman  in 
the  above-entitled  matter,  the  same  having  been  made 
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by  mistake."  Kaufman  has  put  in  no  answer  to  the 
petition,  and  claims  that  his  appearance  has  been  legally 
and  properly  withdrawn,  and  that  this  Court  has  now  no 
jurisdiction  over  him,  and  that  the  service  on  him,  in 
Illinois,  of  the  order  issued  by  this  Court,  was  of  no 
avail  to  confer  on  this  Court  jurisdiction  over  his 
person. 

There  can  be  no  doubt  that  this  Court  has  jurisdic- 
tion, by  virtue  of  the  first  section  of  the  bankruptcy  Act, 
to  adjudicate  in  regard  to  the  matters  set  up  in  the  peti- 
tion, in  respect  to  both  of  the  adverse  parties,  provided 
it  obtains  jurisdiction  over  their  persons.  The  bank- 
ruptcy proceeding  was  instituted  in  and  is  pending  in 
this  Court.  The  object  of  the  petition  by  the  assignee 
is  to  collect  assets  of  the  bankrupt,  and  to  ascertain  and 
liquidate  liens  and  specific  claims  on  such  assets.  The 
jurisdiction  of  this  Court  in  such  a  case,  under  the  first 
section  of  the  Act,  is  established  by  the  decision  of  the 
Circuit  Court  for  this  district.  {In  re  The  Kerosene  Oil 
Co.f  6  Blatchf.  C.  C.  JK.,  521.)  The  question  whether 
such  jurisdiction  shall  be  exercised  in  a  plenary  suit 
commenced  by  bill  in  equity,  or  in  an  informal  and  sum- 
mary way,  by  a  petition  filed  as  a  part  of  the  case  in 
bankruptcy,  the 'adverse  party  being  brought  into  court 
by  personal  service  or  by  voluntary  appearance,  is  one 
which  such  adverse  party  may  raise,  if  he  chooses,  or 
may  waive.  It  is  a  question  as  to  the  form  of  proceed- 
ing, and  not  one  which  affects  the  jurisdiction  of  the 
court  as  to  the  subject-matter  of  the  controversy,  pro- 
vided the  adv^^e  party  is  brought  into  court,  or  comes 
into  court  personally,  in  a  proper  manner.  If  such 
party,  when  so  in  court,  does  not  raise,  by  demurrer  or 
quasi  demurrer  or  by  answer,  any  objection  to  the 
method  of  proceeding  by  petition,  he  must  be  held  to 
waive  such  objection.  The  objection  must  be  taken  in 
season,  and  it  comes  too  late  if  not  taken  by  pleading 
to  the  petition,  or    before  the  time  for   pleading  to 
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it  has  expired.  I  do  not  regard  the  decision  of  the 
Circuit  Court  in  the  case  before  referred  to,  as  incon- 
sistent with  this  view  or  as  covering  this  point.  In 
that  case,  the  objection  to  the  proceeding  by  i>etition 
was  taken  at  the  time  the  court  made  an  order  requiring 
the  party  to  answer  the  petition.  In  the  present  case, 
the  two  adverse  parties  were  required,  by  the  order  of 
this  Court,  served  upon  them  personally,  to  show  cause, 
on  the  15th  of  July,  1869,  before  this  Court,  why  the 
relief  asked  for  in  the  petition  should  not  be  granted. 
Both  of  them  appeared  on  that  day  by  attorney,  in  the 
manner  before  mentioned.  Time  was  given  to  them 
until  the  29th  of  July  to  answer  the  i>etition.  Steiner  & 
Brother  answered  it,  setting  up  the  defence  before-men- 
tioned, but  taking  no  objection  to  the  form  of  procedure. 
Kaufman  put  in  no  demurrer,  plea  or  answer,  and  voltm- 
tarily  suffered  his  time  to  do  so  to  expire.  He  contented 
himself  with  putting  on  the  files  *of  the  court,  on  the  ad- 
journed day,  the  attempted  withdrawal  of  his  appear- 
ance, before  referred  to.  This  Court  cannot  recognize 
such  withdrawal  as  of  any  avail.  The  appearance  was 
by  a  notice  signed  by  an  attorney  of  this  Court,  and 
placed  on  the  files  thereof,  and  addressed  to  the  clerk 
and  to  the  attorney  for  the  petitioner,  and  entitled  in 
this  matter,  and  using  this  language :  ''  Take  notice  that 
I  hereby  appear  for  Gustav  Kaufman  in  the  above  mat- 
ter." This  appearance  would  have  been  effective  to  con- 
fer jurisdiction  over  Kaufman  in  this  matter  if  there  had 
been  no  previous  service  on  him  of  any  order  to  show 
cause.  The  appearance  was  thus  effective,  without  re- 
ference to  the  question  whether  or  not,  without  it,  the 
service  of  such  order  in  Illinois  would  have  been  ineffec- 
tual to  confer  such  jurisdiction.  The  object  of  process 
in  a  suit  in  personam  is,  to  secure  the  appearance  of  the 
party,  and  his  general  appearance  waives  all  irregulari- 
ties in  the  service  of  such  process,  and  confers  jurisdic- 
tion so  far  as  the  person  is  concerned.    That  jurisdic- 
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tion,  when  thus  once  conferred,  cannot  be  withdrawn  by 
the  act  of  the  party  who  has  so  appeared,  without  the 
consent  of  the  court  or  of  the  prosecuting  party.  No 
such  consent  has  been  given  or  applied  for  in  this  case. 
The  allegation  by  the  attorney,  in  the  notice  of  with- 
drawal, that  the  appearance  was  put  in  by  mistake,  and 
that  it  is  withdrawn  for  that  reason,  is  of  no  avail.  It  is 
not  stated  whether  the  mistake  was  one  of  law  or  one  of 
fact.  If  it  was  one  of  law,  the  party  making  it  must 
abide  its  consequences.  If  it  was  one  of  fact,  the  court 
must  pass  upon  the  existence  and  pertinence  of  the  fact, 
and  allow  the  withdrawal,  on  previous  notice  to  the 
prosecuting  party.  It  is  clear,  therefore,  that  this  Court 
has  jurisdiction  over  Kaufman,  by  his  appearance ;  that 
his  withdrawal  of  appearance  is  unavailing ;  that  he  has 
waived  all  objection  to  the  form  of  proceeding ;  that  the 
court  has  jurisdiction  of  the  subject-matter  of  the  peti- 
tion; and  that  the  petitioner  is  entitled  to  a  decree 
against  Kaufman  for  the  relief  prayed  for.  This  Gourt 
has  jurisdiction,  also,  over  Steiner  &  Brother  by  their 
appearance  and  answer,  and  they  have  waived  all  objec- 
tion to  the  proceeding  by  petition.  A  reference  must  be 
had  to  take  testimony  as  to  the  issue  raised  by  such 
answer. 

A.  JB.  Byett  and  B.  C.  Thayer^  for  the  i>etitioner. 

J.  B.  Buttock^  for  Kaufman. 

Kaufman^  Frank  <&  WUcaxsan^  for  Steiner  Sc  Brother. 
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JOHN  SEDGWICK,  AS  ASSIGNEE  IN  BANK- 
EUPTOY  OP  JAMES  K.  PLACE  AND  JAMES 
D.  SPAEKMAN,  v.  JAMES  K.  PLACE  et  al. 

Receiver. — State  Assionebs. — Practice. 

A  bill  was  filed  by  an  aasigDee  in  banVmptcy,  to  set  aside  an  assignment 
made  by  the  banln-upts  when  insolyent,  and  an  injunction  was  granted,  in  pnr- 
euanoe  of  the  prayer  of  the  bill,  restraining  the  assignees  from,  in  any  manner,  • 
interfering  with  the  property  covered  by  the  assignment ;  and  it  appeared  that 
the  property  consisted  in  part  gf  claims  against  other  persons,  in  part  of  moneys 
deposited,  in  part  of  money's  loaned  on  notes  secured  by  merchandise,  and 
in  part  of  other  property,  and  that  the  assignees  had,  in  pursuance  of  an  order 
of  a  State  Court,  given  security  for  the  performance  of  the  tmsts  of  the  as- 
signment: 

Hdd,  That  a  receiver  should  be  appointed  by  this  Court ; 

That  the  assignees  had  no  right  to  invest  the  funds  entrusted  to  them,  in  loans  on 
notes  secured  by  merchandise ; 

That  the  security  which  the  assignees  had  given,  under  the  State  laws  of  New 
York,  was  not  available  in  this  Court; 

That  the  receiver  should  take  possession  of  the  property,  collect  all  the  collectable 
debts,  and  sell  the  merchandise,  depositing  his  collections  in  the  United  States 
Trust  Company,  as  fast  as  they  should  reach  an  amount  to  be  named ; 

That  the  plaintiff  would  be  appointed  such  receiver. 

Blatchpord,  J.  The  main  object  of  the  bill,  in  this 
case,  is  to  set  aside,  as  null  and  void,  an  assignment 
made  by  the  bankrupts  when  insolvent,  on  the  23d  of 
December,  1867,  to  the  defendants,  Lewis  W.  Burritt, 
Jr.,  and  Thomas  T,  Sheffield,  of  all  their  property,  joint 
and  several,  in  trust,  to  convert  it  into  money,  and 
therewith  to  pay  the  joint  and  several  debts  of  the  as- 
signors, without  preference  or  priority,  except  as  pro- 
vided by  the  laws  of  the  State  of  New  York  and  of  the 
United  States ;  and  also  to  obtain  a  decree  that  certain 
property,  which  the  bill  alleges  was  conveyed  by  the 
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bankrupts  in  fraud  of  their  creditors,  prior  to  the  making 
of  such  assignment,  vested  in  the  plaintiff,  as  assignee 
in  bankruptcy,  as  against  the  defendants,  notwithstand- 
ing the  execution  of  the  assignment  of  December  23d, 
1867.  The  bill  prays  for  a  receiver,  pending  the  suit,  of 
the  property  transferred  to,  or  in  the  possession  of,  the 
defendants,  and  of  the  proceeds  thereof.  The  bill  avers 
fraud  in  fact,  and  makes  allegations  which,  uncontra- 
dicted, show  that  the  property  in  question  was  assigned 
and  conveyed  by  the  bankrupts  in  fraud  of  their  credit- 
ors, and  with  intent  to  hinder,  delay,  and  defrau(}  their 
creditors.  An  Injunction  has  been  issued  by  this  Court,  in 
pursuance  of  a  prayer  in  the  bill,  restraining  the  assign- 
ors and  assignees  from  disposing  of,  or  in  any  manner 
interfering  with,  the  property  or  rights  of  action  purport- 
ing to  be  conveyed,  created  or  affected  by  the  said 
assignment,  and  from  setting  up  or  asserting,  as  against 
the  plaintiff,  any  title  to  or  right  of  action  for  any  prop- 
erty conveyed  by  the  bankrupts  prior  to  December  23d, 
1867,  in  fraud  of  their  creditors.  The  plaintiff*  now 
moves  for  the  appointment  of  a  receiver.  The  merits  of 
the  case  were  not  discussed  on  the  motion,  as  the  time 
for  the  defendants  to  put  in  their  answers  to  the  bill  had 
not  expired,  and  they  were  not  held  to  deny  by  affidavit 
the  allegations  of  fact  in  the  bill.  The  only  question 
argued  was,  whether,  in  view  of  the  injunction  issued  by 
the  Court,  and  the  status  of  the  property  in  the  hands  of 
Burritt  and  Sheffield,  the  voluntary  assignees,  the  safety 
of  such  property  and  the  interests  of  the  parties,  who- 
ever in  the  end  might  be  entitled  to  it,  required  that  a 
receiver  should  be  appointed.  The  voluntary  assignees 
produced  a  statement  of  the  present  condition,  in  their 
hands,  of  the  projjerty  assigned  to  them,  and  showed 
that  they  had,  in  pursuance  of  an  order  of  a  State  Court 
of  New  York,  given,  under  a  statute  of  that  State,  secu- 
rity for  the  performance  of  their  trust  as  assignees,  in 
the  sum  of  $320,000.    The  plaintiff  showed,  by  his  affi- 
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davit,  that  there  is  in  the  hands  of  Francis  Skiddy,  as 
assignee  in  bankruptcy  of  the  Place  Sugar  Befinery,  a 
large  sum  of  money,  consisting  of  dividends  upon  an 
indebtedness  due  from  the  Place  Sugar  Befinery  to  the 
bankrupts,  and  that  the  payment  of  such  dividends  is 
withheld  by  said  Skiddy,  on  account  of  the  conflicting 
claims  thereto  of  the  plaintiff  and  of  the  defendants 
Burritt  and  She£9eld;  and  also,  that  George  F.  Oilman 
is  indebted  to  the  bankrupts  in  the  sum  of  from  fifteen 
to  twenty  thousand  dollars,  payment  of  which  he  haa 
withheld  on  account  of  such  conflict ;  and  that  he,  the 
plaintiff*,  believes  that  the  estate  of  the  bankrupts  will 
suffer  loss  and  depreciation,  unless  a  receiver  is  appointed 
to  collect  the  said  and  other  demands.  The  statement 
produced  by  the  voluntary  assignees  shows  that  the 
property  in  their  hands  consists  of  $55,000  of  cash,  in 
currency,  which  is  deposited  with  the  United  States 
Trust  Company,  on  interest ;  $40,000  ^ash,  in  currency, 
loaned  to  Gibson,  Beadleston  &  Co.,  of  New  York,  on 
$40,000  of  United  States  bonds,  which  are  deposited  with 
the  Long  Island  Safe  Deposit  Company,  of  Brooklyn ; 
$12,510.02  of  cash,  in  currency,  which  is  loaned  tempo- 
rarily on  notes  secured  by  deposit  of  merchandise; 
$6,718.55  cash,  in  gold,  on  special  deposit  in  bank ;  1,463 
bags  and  packages  of  coffee,  stored  in  New  York  and 
Salem,  valued  at  $14,222.11,  gold;  922  packages  and 
bags  of  ginger,  stored  in  New  York,  valued  at  $6,658.21, 
gold ;  157  half  chests  of  tea,  valued  at  $3,280.55,  gold ; 
sundry  shares  of  bank  stock  and  insurance  comjiany 
scrip,  valued  at  $17,820;  the  claim  against  the  Place 
Sugar  Befinery,  amounting  to  $56,807.28;  the  claim 
against  Gihnan,  amounting  to  $15,682.45 ;  $84,570  03  of 
debts,  due  in  currency,  put  down  as  worthless ;  $23,563.99 
of  debts,  due  in  currency,  put  down  as  doubtful  or  dis- 
puted ;  $55,670.93  of  debts,  due  in  gold,  put  down  as 
doubtful  or  disputed ;  $31,811.90  of  debts,  due  in  currency, 
put  down  as  due  from  debtors  who  have  gone  into  bank- 
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ruptcy,  other  than  the  debt  due  from  the  Place  Sugar  Be- 
flnery ;  $201.75,  due  in  gold,  from  a  debtor  who  has  gone 
into  bankruptcy ;  154,983.82  of  debts,  due  in  currency, 
other  than  the  debt  from  Gilman,  and  $3,466.75,  due  in 
gold,  which  are  not  put  down  under  any  one  of  the  above 
heads,  $455.00  of  the  $54,983.82  being  stated  to  be  se- 
cured, $1,992.61  of  the  same  being  stated  to  be  in  the 
hands  of  attorneys  for  collection,  $3,929.31  of  the 
$23,563.99  being  stated  to  be  in  suit,  and  the  amount  due 
from  Gilman  being  stated  to  have  been  ordered  by  a 
State  Court  of  New  York  to  be  deposited  in  such  Court, 
in  a  suit  brought  against  Gilman  by  the  said  voluntary 
assignees  to  recover  the  amount.  The  above  are  assets 
of  both  of  the  bankrupts  jointly.  In  addition,  there  are 
in  the  hands  of  the  voluntary  assignees,  assets  of  the 
bankrupt  Place,  individually,  to  the  nominal  amount  of 
$5,420.75,  and  assets  of  the  bankrupt  Sparkman,  to  the 
nominal  amount  of  $79,015.62. 

On  the  foregoing  facts,  it  is  apparent  that  the  ap- 
pointment of  a  receiver  is  not  only  proper,  but  neces- 
sary. By  the  injunction  granted  by  this  Court,  on  the 
bill,  and  which  the  defendants  have  not  moved  to  vacate 
or  modify,  the  voluntary  assignees  are  restrained  from, 
in  any  manner,  interfering  with  the  property  in  question. 
They,  therefore,  cannot  lawfully  collect  any  of  the  debts, 
or  realize  any  of  the  assets ;  nor  can  they  meddle  with 
the  property,  even  to  secure  it  from  loss.  The  fact  that 
they  have  loaned  a  portion  of  the  money  in  their  hands, 
on  notes  secuted  by  a  deposit  of  merchandise,  shows 
that  they  are  improper  custodians  of  trust  money.  No 
trustee  has  a  right  to  make  such  an  investment  of  trust 
funds.  The  security  which  they  have  given,  under  the 
State  law  of  New  York,  is  not  available  in  this  Court ; 
and,  notwithstanding  the  injunction,  they  have  full 
power  over  the  funds  and  property  in  their  hands.  A 
receiver  who  will  represent  the  conflicting  titles  to  the 
property,  ought  to  be  put  into  possession  of  it,  that  he 
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may  eflfectually  collect  all  the  debts  which  are  collectable, 
and  sell,  if  Becessary,  with  a  clear  title,  the  merchandise 
on  hand.  The  receivership  ought  to  be  extended  over 
all  the  moneys  and  property  named  in  the  statement  of 
the  voluntary  assignees,  as  well  the  money  on  deposit  in 
the  United  States  Trust  Company,  as  the  other  money 
and  property.  The  $52,510.02  loaned,  ought  to  be  called 
in,  and  be,  with  the  $55,000  and  the  $6,718.55  gold,  de- 
posited in  the  United  States  Trust  Company,  by  the 
receiver,  to  the  credit  of  this  cause,  on  interest,  subject 
only  to  the  order  of  this  Court.  As  to  the  residue  of 
the  property,  the  receiver  must  give  adequate  security, 
in  an  amount  to  be  fixed,  on  notice  to  all  parties,  for 
the  faithful  discharge  of  his  duties ;  and  he  must  be 
required  to  deposit  his  collections  in  the  United  States 
Trust  Company,  on  interest,  as  fast  as  they  reach  an 
amount  to  be  fixed  in  the  order.  The  appointment  of 
the  plaintiff  as  receiver  is  asked  for  by  creditors  of  the 
bankrupts,  of  high  business  standing  and  worth,  and  he 
will,  accordingly,  be  appointed. 

F.  N.  Bangs^  for  the  plaintiff. 

W.  M.  EvarU,  T.  C.  T.  BucTdey,  and  A.  B.  WaRiSy  for 
the  defendants. 


AUGUST,  1869. 

IN  THE  MATTER  OF  HENBY  B.  MONTGOMERY, 

A  BANKRUPT. 

Payment  of  Fees  of  Bankrupt's  Attorney  by  Assignee, 

Where,  in  inyolaatary  bankruptcy  proceedings,  the  attorney  for  the  bankrupt 
petitioned  the  Court  for  the  payment  of  his  bill  for  services  in  the  matter,  out 
of  the  funds  in  the  hands  of  the  assignee,  and  the  Register  certified  that  sach 
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services  had  saved  the  estate  considerable  expense,  and  recommended  the  pay- 
ment of  the  bill: 
H€ld,  That,  if  the  assignee  should,  in  writing,  approve  of  the  payment,  on  the 
grounds  set  forth,  an  order  would  be  made  allowing  the  payment. 

In  this  case,  which  was  a  proceeding  in  involnntary 
bankruptcy,  the  attorney  for  the  bankrupt  presented  to 
the  Court  a  petition  for  the  payment  of  his  bill  for 
services  rendered  in  the  matter,  setting  forth  that,  by 
his  advice,  the  bankrupt  had  not  opposed  the  proceed- 
ings, whereby  a  long  litigation  was  saved  to  the  cred- 
itors ;  that  he  spent  niuch  time  in  preparing  the  schedules 
of  the  bankrupt's  debts  and  property ;  that,  by  his  advice, 
property  which  had  been  transferred  by  the  bankrupt, 
had  been  surrendered  to  the  assignee,  to  the  amount  of 
some  $6,000 ;  that  the  bankrupt  had  no  property;  and  that 
the  attorney  would  be  unpaid  for  his  services,  unless  his 
bill  was  paid  out  of  the  moneys  in  the  hands  of  the 
assignee.  He  prayed  for  an  order  directing  such  pay- 
ment. Accompanying  the  petition  was  a  certificate  of 
the  Begister,  as  follows :  ^^  I  think  that  the  services 
and  advice  of  Mr.  Olney  has  saved  the  estate,  in  the 
above  matter,  considerable  expense,  and  expedited  the 
conversion  of  the  estate  into  money  ;  and,  if  consistent 
vnith  the  practice  in  like  cases,  I  would  recommend  the 
payment  of  the  above  biU  out  of  funds  in  the  hands  of 
the  assignee." 

Blatohfobd,  J.  If  the  assignee  shall,  in  writing, 
approve  of  the  payment  of  this  bill  out  of  the  funds  of 
the  estate,  on  the  grounds  set  forth  in  the  petition  of 
Mr.  Olney,  and  in  the  certificate  of  the  Begister,  and 
of  the  amount  of  the  charges,  an  order  will  be  made 
allowing  its  payment. 
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Removal  or  Pbopxrtt  after  Absionment. 

Where  ]fh)perty,  which  had  been  mortgaged  by  the  bankmpt  in  such  wise  as  to 
conatitate  the  mortgage  a  yalid  security  as  agidost  the  asdgnee,  nnder  the  14th 
section  of  the  bankruptcy  Act,  was  taken,  by  an  assignee  of  the  mortgage, 
from  the  possession  of  the  bankrupt^  after  the  appointment  of  the  assignee  in 
bankmptcy : 

Held,  That,  from  the  time  of  the  appointment  of  the  assignee,  the  possession  of 
the  property  by  the  bankrapt  was  the  possession  of  it  by  the  assignee ; 

That  the  taking  of  it  was  unlawful,  and  that  it  must  be  restored  to  the  assignee, 
or,  if  any  part  of  it  was  not  restored,  the  parties  concerned  in  taking  it  must 
aooount  for  its  value  as  of  the  time  when  it  was  taken. 

Blatohfobb,  J.  The  bankrapt  filed  his  voluntary 
petition  in  bankruptcy  in  this  Court,  on  the  24th  of 
December,  1868.  Horace  Bedell  was  appointed  his 
assi^ee  on  the  3d  of  February,  1869.  In  October,  1868, 
Mrs.  Adele  Gilbert  loaned  to  the  bankrupt  the  sum  of 
$250,  no  time  of  repayment  being  agreed  upon.  On  the 
17th  of  December,  1868,  she  loaned  to  the  bankrapt  the 
further  sum  of  11,000,  on  the  security,  then  and  there 
given,  of  a  chattel  mortgage,  executed  by  the  bankrupt 
to  her,  on  certain  household  furniture  of  his.  The  loan 
of  the  $1,000  was  made  on  the  condition  that  the  mort- 
gage should  secure  the  payment  not  only  of  the  $1,000, 
bujfc  of  the  $250  previously  lent.  The  mortgage  was  so 
drawn,  and  the  amount  secured  by  it  was  made  payable 
on  demand,  and  it  was  duly  filed  in  the  proper  office. 
On  the  5th  of  February,  1869,  the  mortgagee  demanded 
payment  from  the  bankrupt  of  the  amount  secured  by 
the  mortgage.    On  the  8th  of  February,  1869,  Mrs.  Gil- 
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bert  assigned  the  mortgage  to  Joseph  A.  Salomon,  and 
Salomon  then  and  there  paid  to  her,  as  the  consideration 
therefor,  the  sum  of  $1,250.  Subsequently,  Salomon 
obtained  possession  of  the  mortgaged  property,  it  having 
been  removed  from  the  possession  of  the  bankrupt 
without  the  consent  or  knowledge  of  the  assignee  in 
bankruptcy.  What  has  since  become  of  the  property 
does  not  appear.  The  assignee  in  bankruptcy  now 
presents  a  petition  to  this  Court,  claiming  that  the 
mortgage  is  void  as  to  the  creditors  of  the  bankrupt, 
and  praying  that  it  may  be  set  aside  as  fraudulent  and 
void,  and  that  the  property  may  be  put  into  his  posses- 
sion, and  be  sold  for  the  benefit  of  the  creditors  of  the 
bankrupt.  Mrs.  Gilbert  and  Salomon  and  the  bankrupt 
have  appeared,  and  answered  the  petition,  and  proofs 
have  been  taken,  on  a  reference  for  that  purpose. 

The  mortgage  to  Mrs.  Gilbert,  so  far  as  concerns  the 
11,000  of  the  amount  secured  by  it,  is  not  shown  not  to 
have  been  made  in  good  faith.  It  was  made  for  a  then 
present  consideration  of  $1,000  loaned,  and  was  given  as 
security  for  the  debt  thus  created,  and  was,  in  all 
respects,  otherwise  valid,  and  was  recorded  pursuant  to 
the  statute  of  the  State  of  New  York.  It  must,  there- 
fore, under  the  14th  section  of  the  bankruptcy  Act,  be 
held  to  be  a  valid  mortgage,  as  against  the  assignee  in 
bankruptcy,  so  far  as  $1,000  of  the  amount  secured  by  it 
is  concerned.  As  to  the  $250  covered  by  the  mortgage, 
I  think  the  evidence  fails  to  show  that  Mrs.  Gilbert  had 
reasonable  cause  to  believe,  when  she  received  the  mort- 
gage, that  it  was  made  in  fraud  of  any  provision  of  the 
bankruptcy  Act.  It  must,  therefore,  stand  as  a  valid 
mortgage  for  the  whole  amount  secured  by  it.  But, 
while  the  amount  secured  by  the  mortgage  must  be  paid 
out  of  the  proceeds  of  the  property,  if  they  are  sufficient 
for  that  purpose,  the  property  itself  must  be  sold  in 
such  manner  as  to  realize  the  largest  possible  amount. 
It  passed  to  the  assignee  in  bankruptcy,  and  the  title  to 
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it  vested  in  him  as  of  the  24th  of  December,  1868.  The 
debt  was  not  demanded  from  the  bankrupt,  nor  was  any 
action  taken  by  the  mortgagee  to  disturb  the  status  of 
the  property,  until  after  the  assignee  was  appointed. 
From  the  time  of  the  filing  of  the  bankrupt's  petition, 
the  property  was  in  the  custody  of  the  Court,  and,  at 
least,  from  the  time  of  the  appointment  of  the  assignee, 
the  possession  of  it  by  the  bankrupt  was,  in  law,  the 
possession  of  it  by  the  assignee.  The  taking  of  any  of 
it  under  the  mortgage  was,  after  that  time,  unlawful, 
and  a  taking  of  it  from  the  custody  of  this  Court,  and 
of  an  officer  thereof.  Its  value  must  be  accounted  for 
as  of  the  time  it  was  taken.  It  appears  by  the  bank- 
rupt's schedules  that  the  value  of  the  property  exceeds 
the  amount  of  the  mortgage.  The  assignee  in  bank- 
ruptcy has  a  right  to  sell  the  property,  if  it  can  be 
restored  to  him  i/n  specie^  and  retain  the  surplus  of  its 
proceeds,  after  paying  the  mortgage.  If  it,  or  any  part 
of  it,  shall  not  be  restored  to  him,  the  defendants  con- 
cerned in  taking  it,  or  such  part  of  it,  must  account  to 
the  assignee  in  bankruptcy  for  its  value,  or  for  the  value 
of  such  part  of  it,  as  of  the  time  it  was  taken.  If  a 
reference  is  necessary  to  ascertain  such  value,  it  must 
be  had  before  the  Begister  in  charge  of  the  case.  When 
his  report  thereon  shall  be  made,  the  Court  will  make 
such  order  as  shall  be  proper  as  to  the  payment  of  the 
mortgage. 

T.  BurweTl^  for  the  assignee  in  bankruptcy. 

M.  J*.  Friedlander^  for  the  defendants. 
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AUGUST,  1869. 

IN  THE  MATTEE  OP  THE  MoDEEMOTT  PATENT 
BOLT  IMANUPAOTUEING  COMPANY,  INVOL- 
TJNTAEY  BANEItUPTS- 

What  ib  Commkbcial  Papib. 

« 

A  note  and  a  dne  bill  given  for  money  loaned  to  a  manufacturing  company,  pay- 
able on  demand,  is  not  "commercial  paper"  within  the  meaning  of  the  89th  sec- 
tion of  the  Bankruptcy  Act 

The  object  to  which  the  money  borrowed  was  applied,  cannot  affect  the  character 
of  the  isstrmnent  given  as  evidence  of  the  indebtedness. 

Blatohfobd,  J.  The  alleged  act  of  bankruptcy  in 
this  case  is,  that  the  company,  a  corporation,  on  the 
10th  of  March,  1869,  being  a  merchant  and  trader, 
fraudulently  stopped  or  suspended  and  did  not  resume 
payment  of  its  commercial  paper  within  a  period  of  four- 
teen days.  Such  paper  consists  of  two  instruments. 
One  is  a  promissory  note,  dated  November  12th,  1868, 
and  signed  by  the  president  and  secretary  of  the  com- 
pany, and  reading  as  follows  :  ^'  On  demand,  after  date, 
we,  the  McDermott  Pat.  Bolt  Mfg.  Go.  promise  to  pay 
to  the  order  of  John  E.  Walsh,  three  hundred  dollars,  at 
the  office  of  Co.  Value  received."  The  other  is  a  re- 
ceipt or  due  bill,  signed  by  the  treasurer  of  the  company, 
and  in  the  words  following :  "Eeceived,  New  York,  Nov. 
7,  '68,  from  Mr.  J.  0.  Brinck,  Two  Hundred  ^^  Dolls, 
for  the  McDermott  Pat.  Bolt  Manufg.  Go.  as  a  loan  for 
their  use,  the  same  to  be  returned,  due  on  demand."  I 
do  not  think  that,  on  the  facts  proved  in  this  case,  either 
of  these  instruments  can  be  regarded  as«'' commercial 
paper,"  within  the  meaning  of  those  words  in  the  39th 
section  of  the  Bankruptcy  Act.    The  consideration  of 

Bt.  Vol.  HL—U 


870  SOUTHERN  DISTRICT  OF  NEW  TORE, 

In  the  Matter  of  the  McDermott  Patent  Bolt  MaDufactnring  Company. 

each  of  them  was  a  loan  of  money  made  to  the  company 
by  the  payee  named  therein.  The  consideration  was  un-* 
connected  with  merchandise,  trade  or  commerce,  or  with 
any  mercantile,  trading  or  commercial  transaction.  The 
object  to  which  the  money  borrowed  by  the  company 
was  applied  by  it,  cannot  affect  the  character  of  the  in- 
struments given  as  evidences  of  the  indebtedness,  even 
though  it  was  previously  known  to  the  lenders  that  the 
money  would  be  applied  to  such  object.  Both  of  the  in- 
struments are  payable  on  demand^  The  one  to  Brinck 
has  no  feature  of  negotiability  on  its  face ;  and,  although 
the  note  to  Walsh  is  payable  to  his  order,  yet,  in  view  of 
the  fact  that  it  is  made  payable  on  demand,  and  of  the 
actual  consideration  for  it,  its  negotiable  form  is  not 
sufficient  to  make  it  commercial  paper,  within  the  39th 
section.  That  section  requires  that  the  debtor  must 
be  a  merchant  or  trader,  and  must  have  fraudulently 
stopped  or  suspended  payment  of  his  commercial  paper. 
This  I  understand  to  mean  a  fraudulent  stoppage  or 
suspension  of  payment  of  commercial  paper  given  by 
him  in  his  character  as  a  merchant  or  trader.  The  note 
to  Walsh  and  the  due-bill  to  Brinck  were  not  thus  given. 
The  petition  must  be  dismissed,  with  costs  to  be  paid 
by  the  petitioning  creditors. 

John  Todd^  for  the  petitioners. 

J*.  D.  Taylor,  for  the  debtors. 
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IN  THE  MATTEE  OP  THE  PETITION  OF  WIL- 
LIAM P.  SIGSBY  V.  ALEXANDEE  E,  WILLIS- 

Involuntart  Bankruptcy. — Equitable  Debt. — Partnership  Trans- 
actions.— Misappropriation  op  Partnership  Funds. 

The  '*  debt  provable  under  the  Act,"  Tvhich  a  creditor  must  have  as  a  foundation 
for  a  petition  in  involuntary  bankruptcy,  may  be  an  eqtdtable  demand. 

If  the  natare  of  the  debt  is  set  forth  in  the  petition,  which  avers  that  the  debt  iff 
provable  under  the  Act,  the  question  whether  it  is  so  provable  is  to  be  deter- 
mined  as  a  question  of  law  and  not  of  fact. 

Where  a  petition  in  involuntary  bankruptcy  averred  that  the  petitioner  and  tho 
alleged  bankrupt  had  been  partners ;  that  the  partnership  had  been  dissolved » 
but  no  settlement  had  been  made  between  them^  and  that  the  alleged  bankrupt 
was  indebted  to  the  petitioner  "  by  reason  of  such  partnership  transactions  for 
assets  and  money  of  said  copartnership,"  which  had  come  into  bis  hands  above 
his  share : 

ffdd,  That  the  allegation  was  insufficient,  and  that  the  petitioner  was  not  entitled 
to  an  adjudication  upon  the  iacts  stated ; 

A  member  of  a  firm  which  has  been  dissolved,  is  not  entitled  to  an  adjudication 
of  bankruptcy  against  his  copartner  on  the  ground  that  he  can  prove  a  debt 
against  him  in  respect  to  bonds  and  mortgages  given  by  them  jointly,  under 
the  19th  section  of  the  Bankruptcy  Act ; 

Nor  can  he  have  such  an  adjudication  on  the  ground  of  his  having  a  contingent 
debt  against  his  copartner ; 

But,  if  one  partner  fraudulently  misappropriates  the  partnership  funds,  the  other 
partner  may  treat  the  misappropriation  as  foreign  to  the  copartnership,  and 
prove  the  claim  as  a  debt,  precisely  as  though  no  partnership  had  existed. 

Hall,  J.  The  petition  in  this  case  alleges  that  the 
petitioner  and  the  alleged  bankrupt  were  partners  in 
basiness  for  sometime  previous  to  April  3d,  1869,  and 
that  on  that  day  their  copartnership  was  dissolved ;  that 
no  settlement  has  been  made  between  them,  but  that 
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the  alleged  bankrupt  is  indebted  to  the  petitioner  ''by 
reason  of  siich  partnership  transaction  for  assets  and  money 
of  said  copa/rtnersMp  which  have  come  into  the  hands 
of  said  Alexander  E.  Willis  over  and  above  his  share 
thereof,  and  otherwise,  in  the  sum  of  about  seven  thou- 
sand dollars ;  "—and  this  is  the  alleged  indebtedness 
upon  which  the  petition  is  based. 

On  the  return  of  the  order  to  show  cause,  it  was  in- 
sisted that  a  debt  of  the  character  of  that  thus  set  forth 
would  not  support  a  i>etition  in  bankruptcy  against  the 
debtor ;  there  being  no  legal  debt  for  which  an  action 
could  be  maintained  at  law,  but  only  a  right  to  compel 
an  account  in  a  court  of  equity. 

Under  the  earliest  English  bankrupt  Acts,  this  objec- 
tion would  have  been  fatal.  Under  these  Acts  it  was 
held  that  debts  recoverable  in  a  court  of  equity  only, 
would  not  support  a  commission  in  bankruptcy,  even 
though  provable  for  the  purposes  of  a  dividend ;  and 
that  one  partner  could  not  petition  against  another 
partner  in  respect  to  any  indebtedness  arising  out  of  the 
transactions  of  the  copartnership,  unless  the  debt  was 
such  that  he  might  maintain  an  action  at  law.  {Chris- 
tiarCs  Bankrupt  Lww^  vol.  I,  2352-<56,  notes,  and  2  do.  475 ; 
ETrparte  NokeSy  2  Mont.  148 ;  Ex-parte  BiHyard^  1  Atkins^ 
147;  S.  0.  2  Vesejfy  Senr.  407;  Medlicotts  Case,  Strange, 
899 ;  Eoopwrte  Lee,  1  P.  WiUiams,  783 ;  Mwrphy's  Case,  1 
Schoales  A  LeFroy,  44;  Jeffo  v.  Wood,  2  P.  WiUiams,  128; 
Eden  on  Ba/nkrupt  La/w,  42,  43 ;  Marson  v.  Barber,  Oow  on 
Partn>ership,  17 ;  Henley* s  Digest  of  Bankrupt  Law,^^,  43 ; 
SvMor^s  Case,  11  Yesey,  163 ;  Broadhursfs  Case,  19  Eng, 
Law  and  Eq.  Bep.  466 ;  Windham  \.  Patterson,  1  StarMe, 
115.) 

The  English  courts  have,  however,  repeatedly  held 
that  an  equitable  debt  might  be  proved  under  a  commis- 
sion obtained  by  another  creditor,  although  such  debt 
would  not  support  a  commission.  {James*  Bankruptcy, 
87 ;  E2>parte  Tonge,  3  Vesey  <6  Beame's,  31 ;  Jeffo  v.  Wood, 
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2  P.  Wmiams,  128 ;  Mwrphy's  Case,  1  ^cft.  c£f  Le  Froy,  44 ; 
2  Christimi^s  BmiJcrupt  Lmo^  473,  474) ;  and  also,  that  a 
solvent,  partner,  winding  np  the  partnership  concern, 
was  entitled  to  prove,  nnder  the  commission  against 
bankrupt  partners,  the  share  of  the  loss  which  each  part* 
ner  ought  to  have  borne,  as  a  debt  against  his  separate 
estate.  (Exr-parte  Watson^  4  MaddocVs  Bep.  477.)  And 
the  same  rule  would  appear  to  be  established  in  this 
country  under  the  Bankruptcy  Act  of  1841.  (fiutcher  v* 
Formanj  6  JERK  {N.  Y.)  Bep.  583.)  In  the  case  last  men* 
tioned,  the  English  authorities  which  support  the  posi- 
tion that  solvent  iiartners  of  the  bankrupt,  having  paid 
all  the  joint  debts  of.  the  firm,  are  regarded  as  standing 
in  the  light  of  au/reUeSj  or  i>ersons  liable  for  him,  and 
therefore  entitled  to  come  in  and  prove  in  respect  to  the 
bankrupt's  share  of  the  copartnership  debts,  {Eden  on 
Bamkrvptojf^  177 ;  Ex-paaie  Yange^  Y.  and  B.  vol.  3,  p.  31 ; 
Aflalo  V.  Fowrdrinier,  6  Bingham^  306,)  were  approved,  and 
the  discharge  was  said  to  be  a  good  bar  to  an  action  for 
contribution,  when  the  debt  of  the  firm  was  paid  by  the 
solvent  partner  after  the  bankrupt's  discharge. 

These  decisions  of  the  English  courts  were  made 
under  English  statutes  which  are  probably  different,  in 
some  material  respects,  from  our  present  bankrupt  Act, 
in  regard  to  the  persons  who  may  become  petitioning 
creditors.  Under  our  present  statute,  it  is  only  neces* 
sary  that  the  petitioning  creditor  should  have  a  ''debt 
provable  imder  the  Act,"  to  the  required  amount,  and 
the  question  to  be  determined  is,  whether  the  debt  set 
forth  in  the  creditor's  petition  is  so  provable. 

It  is  averred  in  the  petition  that  the  debt  of  the  peti- 
tioner is  so  provable,  but  the  nature  of  the  petitioner's 
demand  being  stated  in  the  manner  above  set  forth,  the 
question  to  be  determined  is  out  of  law,  and  not  of  fact 
merely ;  and  the  Court  is  therefore  called  upon  to  de- 
termine whether  such  a  debt  is  provable  under  our  pres- 
ent bankrupt  Act. 


N 
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The  petition  concedes  that  the  indebtedness  grew  out 
of  the  copartnership  transactions,  and  that  no  settlement 
has  been  made  between  the  parties.  It  does  not  allege 
that  all  the  copartnership  debts  have  been  paid,  or  that 
all  the  copartnership  property  has  been  disposed  of; 
and,  as  it  alleges  the  indebtedness  to  be  in  part  for  assets 
of  the  copartnership,  which  have  come  into  the  hands  of 
the  alleged  bankrupt,  without  alleging  that  they  have 
been  disposed  of,  there  is  ground  for  the  inference  that 
such  assets  are  still  in  the  hands  of  the  alleged  bankrupt. 
If  so,  they  are  liable  to  the  payment  of  the  copartner- 
ship debts ;  and,  by  a  proceeding  in  equity  for  an  account, 
and  also  for  a  receiver  and  an  injunction,  this  property 
may  be  secured  for  the  payment  of  joint  creditors,  in 
which  case,  the  alleged  bankrupt  could  not  be  properly 
charged  therewith ;  nor,  in  case  he  should  be  adjudged 
a  bankrupt,  could  such  assets,  if  still  the  property  of  the 
copartnership,  be  charged  to  him,  as  between  him  and 
his  former  partner,  so  as  to  become  the  property  of  the 
bankrupt,  and  thus  swell  his  separate  estate,  out  of 
which  his  individual  or  separate  creditors  would  be  paid, 
to  the  prejudice  of  the  creditors  of  the  copartnership. 

Considering  these  statements  of  the  petition  in  the 
light  of  the  English  decisions,  and  also  the  omission  of 
such  allegation  as  would  make  the  petitioner's  debt 
provable  against  the  separate  estate  of  the  alleged  bank- 
rupt, under  the  rules  which  govern  the  administration  of 
copartnership  and  separate  estates,  in  bankruptcy,  I  am 
strongly  inclined  to  think  that  this  allegation  of  the 
petition  is  insuflBlcient,  and  that  the  petitioner  is  not 
entitled  to  an  adjudication  upon  the  facts  alleged  in  his 
petition.  And,  in  respect  to  this  allegation  of  indebted- 
ness, the  amended  petition,  heretofore  filed,  is,  in  sub- 
stance, like  the  original  i>etition,  and  gives  to  the  peti- 
tioner no  stronger  case  against  the  alleged  debtor. 

The  petitioner  has  asked  leave  to  file  a  supplemental 
or  second  amended  petition,  for  the  purpose  of  amplify- 
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ing  and  making  more  particular  the  statements  of  the 
nature  of  the  i>etitioner's  demand  against  the  alleged 
bankrupt,  and  this  proposed  amended  petition,  which  is 
duly  verified,  sets  out  that  the  petitioner  and  the  alleged 
bankrupt  entered  into  copartnership  about  the  first  day 
of  February,  1867,  in  the  milling  and  flouring  business, 
and  that,  at  the  time  of  forming  such  copartnership,  the 
petitioner  purchased  of  said  Willis  one  halt  of  a  certain 
real  estate,  mill  and  water  privilege,  &c.,  and  received  a 
conveyance  thereof,  and  paid  said  Willis  ten  thousand 
dollars  therefor  ;  that  about  the  first  day  of  April,  1867, 
the  petitioner  and  Willis  executed  and  delivered  to  one 
Wessel  T.  B.  Van  Orden  a  mortgage  upon  said  real  estate 
to  secure  the  payment  of  17,000  and  interest,  which  was 
due  from  their  said  copartnership  to  said  Van  Orden,  and 
on  which  the  sum  of  $7,000  and  interest  from  the  1st  day 
of  April,  1869,  is  still  due ;  that  on  the  28th  of  Decem- 
ber, 1868,  Willis,  without  the  knowledge  of  the  peti- 
tioner, executed  and  delivered  to  Noble  H.  Johnson,  a 
mortgage  upon  said  Willis's  undivided  interest  in  the 
premises,  for  securing  the  sum  of  94,000,  being  for  the 
individual  debt  of  said  Willis  ;  that  on  or  before  the  1st 
day  of  December,  1868,  their  said  firm  became  indebted 
and  embarrassed,  and  effiacted  a  compromise  with  their 
creditors,  by  which  their  creditors  agreed  to  take  fifty 
cents  on  the  dollar  of  their  demands,  which  said  John- 
son agreed  to  pay  to  such  creditors,  and  that  thereupon 
the  petitioner  and  Willis,  to  indemnify  said  Johnson 
against  his  said  liability,  turned  over  and  delivered  to 
him  certain  accounts  and  other  personal  property  worth 
about  15,000,  and  also,  on  the  30th  of  March,  1869,  exe- 
cuted and  delivered  to  him  their  bond  and  a  mortgage 
upon  said  real  estate,  to  secure  the  payment  of  13, 700 ; 
that  the  said  firm  now  owes  no  debts,  except  said  seven 
thousand  dollars  and  interest  to  said  Van  Orden,  and 
the  said  indebtedness  to  said  Johnson,  which  will  not 
exceed  the  sum  of  96,000 ;  that  one-half  of  said  indebt- 


376  NORTHERN  DISTRICT  OP  NEW  TORE, 

Sigsby  V.  Willis. 

m 

edness  of  tlS^OOO  belongs  to  Willis  to  pay,  but  that  the 
petitioner  is  legally  liable  to  pay  the  whole  amount  that 
may  become  due  on  the  mortgage  to  Van  Orden,  and 
said  93»700  to  said  Johnson  upon  the  bonds  given  by  him 
£09  aforesaid;  that  by  reason  of  said  $7,000  given  by 
Willis  to  said  Johnson,  and  the  insolvency  of  Willis, 
tjjxe  petitioner  is  in  danger  of  being  compelled  to  pay 
all  that  may*  be  due  on  the  said  $3,700  mortgage  to 
Johnson,  &o. 

'This  supplemental  or  amended  petition  further  states 
''that  without  reference  to  said  liability  of  your  peti- 
tioner for  said  Willis's  share  of  said  partnership  debts, 
said  Willis  is  indebted  to  your  petitioner  in  a  sum  not 
less  than  $7,000 ;  that  the  said  Willis  had  entire  charge 
of  the  books  of  said  firm,  and  kept  vthe  same  falsely  and 
fraudulently ;  that  your  petitioner  has  discovered  since 
the  dissolution  of  said  partnership  that  said  Willis,  at 
various  times  during  said  partnership,  drew  funds  from 
the  Ooxsackie  Bank  belonging  to  the  said  firm  amount- 
ing to  upwards  of  $8,000,  and  from  the  Oatskill  Bank, 
funds  belonging  to  the  said  firm  amounting  to  $7,546,  no 
part  of  which  sums  was  charged  to  said  Willis,  or  ap- 
I>eared  at  all  upon  the  books  of  said  firm,  but  which 
sums  were,  as  your  petitioner  believes,  fraudulently 
appropriated  to  his  own  use  by  said  Willis." 

It  was  insisted  upon  the  argument,  that  the  petitioner 
was  entitled  to  prove  a  debt  against  the  alleged  bankrupt 
in  respect  to  the  bonds  and  mortgages  given  by  him  and 
the  petitioner  jointly,  under  the  provisions  of  the  19th 
section  of  the  bankruptcy  Act,  which  provides  in  sub- 
stance that ''  any  person*liable  as  bail,  surety,  guarantor, 
or  otherwise  for  the  bankrupt,  *  *  and  who  has  not  paid 
the  whole  of  said  debt,  but  is  still  liable  for  the  same 
or  any  part  thereof,  may,  if  the  creditor  shall  fail  or 
omit  to  prove  such  debt,  prove  the  same,  either  in  the 
name  of  the  creditor  or  otherwise,  as  may  be  provided 
by  the  rules,  and  subject  to  such  regulations  and  limita- 
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tions  as  may  be  established  by  such  rules  ; "  but,  as  no 
such  rules  have  been  established,  and  as  this  provision 
may  not,  in  any  event,  be  deemed  to  authorize  the  party 
so  liable  to  petition  against  the  debtor,  (as  it  ought,  prob- 
ably, to  be  held  to  authorize  proof  by  the  party  so  liable 
only  in  a  case  where  the  real  creditor  could  prove,  and  as 
the  creditor  could  not  prove  in  this  case,  becausQrh^  ha^ 
security  upon  the  property  of  his  debtor,)-  I  am  of  the 
opinion  that  this  provision  of  the  statute  does  not  aid 
the  petitioner. 

Nor  do  I  think  that  the  petitioner  can  sustain  his 
position,  on  the  ground  that  he  has  a  contingent  debt 
or  a  contingent  liability  against  Willis.  It  can  hardly 
be  supposed  that  it  was  intended  that  a  petition 
against  a  debtor  should  be  maintained  upon  the  alle- 
gation that  upon  a  certain  contingency,  which  might 
never  happen,  the  party  proceeded  against  would  be- 
come a  debtor.  The  provision  that  authorizes  an  appli- 
cation to  the  Court  to  have  the  present  value  of  the 
debt  or  liability  ascertained,  only  authorizes  proof  for 
the  amount  so  ascertained ;  and  it  is,  to  say  the  least, 
very  doubtful  whether,  in  a  case  like  the  present,  there 
is  any  provable  debt  within  the  meaning  of  the  statute, 
until  the  amount  is  so  ascertained.  I  should  not,  there- 
fore, be  inclined  to  maintain  the  petition  on  either  of 
these  grounds. 

The  other  allegations  of  the  proposed  supplemental 
or  second  amended  petition,  remain  to  be  considered. 
They  are  not  sufBciently  full  and  precise  :  as  it  is  desir- 
able, if  not  necessary,  that,  in  such  a  petition,  the  precise 
amounts,  and  the  time  of  each  fraudulent  withdrawal 
and  fraudulent  misappropriation  of  copartnership  funds, 
without  any  entry  on  the  books  of  the  firm,  should  be 
specifically  alleged,  so  that  a  distinct  and  defined  issue 
can  be  presented  by  the  respondent's  answer ;  and  it 
should  be  so  drawn,  and  the  original  petition  be  so 
amended,  as  not  to  concede  that  an  indebtedness  caused 
by  such  fraudulent  misappropriation  arose  out. of  the 
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copartnership  transactions.  This  proposed  amendment 
will,  therefore,  be  considered  as  an  affidavit  in  support 
of  a  motion  ior  leave  to  file  proper  amendments,  setting 
forth  particularly,  and  in  due  form,  the  facts  stated 
generally  in  the  petition ;  and,  in  that  view,  the  question 
whether  such  an  amendment  would  present  a  debt  or 
demand  on  which  a  petition  can  be  maintained,  will  be 
considered. 

The  fraudulent  misappropriation  of  the  copartner- 
ship funds,  which  is  charged  against  Willis,  was,  of 
course, 'wholly  unauthorized  by  the  contract  of  copart- 
nership, and  is  of  the  nature  of  an  unrighteous  embez- 
zlement of  the  petitioner's  share  of  such  funds ;  and 
both  common  sense  and  high  judicial  authority  would 
justify  the  proof  of  the  amount  of  the  interest  of  the 
other  parties  in  such  funds,  misappropriated  by  such 
embezzlement,  against  the  separate  estate  of  the  wrong- 
doer, as  having  no  connection  with  the  general  result 
of  all  their  copartnership  business,  and  as  not  arising 
out  of  their  copartnership  transactions.  {Ex  parte 
Yange^  3  Vesey  and  BeameSy  31,  and  cases  there  cited.) 
The  partner  thus  wronged  by  such  dishonest  and 
fraudulent  acts  of  his  copartner,  is  entitled  to  treat  the 
misappropriation  as  entirely  foreign  to  the  copartner- 
ship business,  and  to  prove  the  debt  precisely  as  though 
the  copartnership  had  not  existed,  for  in  no  just  sense 
can  a  debt  created  by  such  fraudulent  misappropria- 
tion of  copartnership  funds  be  considered  as  arising 
out  of  the  partnership  transactions.  Leave  to  file 
proper  amendments  to  his  petition  is,  therefore,  given 
to  the  petitioner,  upon  the  payment  of  $25  costs,  &c., 
to  the  respondent,  such  payment  to  be  made,  and  the 
amended  petition  to  be  filed,  and  a  copy  to  be  served  on 
the  attorney  of  the  respondent  within  fifteen  days  from 
the  entry  of  the  order. 

Jf .  Hale^  of  Albany,  for  the  petitioner. 
Geo,  Qorham,  of  Buffalo,  for  the  respondent. 
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IN    THE    MATTER    OF   ABRAHAM    GOLD- 
SOHMIDT,    A    BANKRUPT. 

ASSIGNMEITT   BY   BANKRUPT   WITHOUT   PREFERENCE. ReFUSAL   OF 

Discharge. 

A  debtor  made  an  assignment  of  all  his  property  for  the  benefit  of  all  his  cred- 
itors, without  preferences.  More  than  ten  months  afterwards  he  filed  his 
petition  in  bankruptcy,  and  his  discharge  was  opposed  on  the  ground  that  he 
had  made  that  assignment  "  in  contemplation  of  bankruptcy/'  "  for  the  purpose 
of  preventing  his  property  from  being  distributed  under  the  bankruptcy  Act." 
On  being  examined,  he  testified  that  he  made  the  assignment  in  good  faith,  and 
not  in  contemplation  of  becoming  a  bankrupt;  that  he  was  at  the  time  unable 
to  pay  his  debts,  and  had  suits  against  him ;  that  he  was  advised  by  counsel 
that  he  had  a  right  to  make  such  an  assignment ;  and  that  he  had  to  make  it  in 
order  to  save  the  property  for  the  creditors  generally : 

ffeld,  That  the  effect  of  the  assignment  being  to  hinder  and  delay  his  creditors, 
its  execution  was  an  act  of  bankruptcy,  within  the  89th  section  of  the  Act ; 
that  the  debtor  executed  it,  therefore,  in  contemplation  of  becoming  bankrupt, 
within  the  29th  section  of  the  Act ;  and  that  his  evidence  that  he  had  no  con- 
templation of  becoming  bankrupt,  was  of  no  weight ; 

That,  on  the  evidence,  he  made  the  assignment  for  the  purpose  of  preventing  the 
property  from  being  distributed  under  the  bankruptcy  Act ;  and  that,  therefore, 
under  the  29th  section  of  the  Act,  a  discharge  must  be  refused. 

Blatghfobd,  J.  In  this  case,  the  discharge  of  the 
bankrupt  is  opposed  by  creditors  on  a  specification 
alleging  that,  since  the  passage  of  the  bankruptcy  Act, 
the  bankrupt  has,  '^  in  contemplation  of  becoming  bank- 
rupt, made  an  assignment  of  all  his  property  to  David 
Heller,  for  the  purpose  of  preventing  the  said  property 
from  being  distributed  under  said  Act  in  satisfaction  of 
his   debts,"  being  the  assignment  referred  to  in  the 
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schedules  annexed  to  the  petition  of  the  bankrupt,  as 
one  made  by  him  on  the  20th  of  February,  1868,  assign- 
ing all  his  property  to  Heller, ''  for  the  purpose  of  selling 
and  disposing  of  the  same,  and  dividing  the  proceeds 
thereof  share  and  share  alike  among  his  several  cred- 
itors named  in  Schedule  A  Ko.  3  and  No.  6,  without 
preference."  This  specification  is  founded  on  that 
clause  of  the  29th  section  of  the  Act,  which  provides, 
that  no  discharge  shall  be  granted  to  a  bankrupt  if  he 
has,  in  contemplation  of  becoming  bankrupt,  made  any 
assignment  of  any  part  of  his  property  for  the  purpose 
of  preventing  the  property  from  being  distributed  under 
the  Act  in  satisfaction  of  his  debts.  Three  things  must 
concur,  under  this  provision,  to  warrant  the  refusal  of  a 
discharge :  (1.)  There  must  have  been  an  assignment  of 
property  by  the  bankrupt ;  (2.)  He  must  have  made  the 
assignment  in  contemplation  of  becoming  bankrupt; 
(3.)  He  must  have  made  it  for  the  purpose  of  preventing 
the  property  from  being  distributed  under  the  Act  in 
satisfaction  of  his  debts. 

That  the  assignment  was  made  in  this  case  is  undis* 
puted.  It  is  in  writing,  and  bears  date  February  19th» 
1868,  and  is  executed  by  the  assignor  and  the  assignee, 
and  was  acknowledged  by  both  of  them  on  that  day, 
and  was  recorded  the  next  day.  It  states  that  the 
assignor  '*  is  justly  indebted  to  sundry  persons  in  sundry 
considerable  sums  of  money,  and,  being  unable  to  pay 
the  same  in  full,  is  desirous  of  making  a  fair  and  equi- 
table distribution  of  his  property  and  effects  among  hia 
creditors."  It  then  assigns  to  Heller  all  the  property  of 
the  assignor,  in  trust  to  sell  and  dispose  of  it,  and 
convert  it  into  money,  and,  out  of  the  proceeds,  after 
deducting  the  expenses  of  executing  the  trust,  to  pay 
all  the  debts  of  the  assignor  pro  rata^  without  prefer- 
ences. 

The  next  question  is,  whether  the  assignment  was 
made  by  the  assignor  in  contemplation  of  becoming 
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bankrupt.  What  is  meant  by  the  expression,  '4n  con- 
templation of  becoming  bankrupt/'  as  used  in  this  clause 
of  the  29th  section  ?  An  examination  of  the  Act,  in 
connection  with  the  forms,  shows,  that  the  expression, 
^'becoming  bankrupt,"  means,  committing  an  act  of 
bankruptcy,  and  that  the  expression,  *'  in  contemi>lation 
of  becoming  bankrupt/'  means,  in  contemplation  of 
oommitting  an  act  of  bankruptcy.  The  act  of  bank- 
ruptcy, the  commission  of  which  must  be  contemplated, 
is  such  an  act  as  the  statute  declares  to  be  an  act  of 
bankruptcy.  By  section  11,  the  filing  of  a  petition  by  a 
debtor,  under  the  conditions  therein  prescribed,  is  de- 
clared to  be  an  act  of  bankruptcy.  By  section  ^,  it  is 
provided  that  a  debtor  who  does  any  one  of  certain 
fipecifted  things,  shall  be  deemed  to  have  committed  an 
act  of  bankruptcy.  Form  No.  5,  being  the  form  for 
^ '  a^udication  of  bankruptcy  upon  debtor's  petition," 
is  a  finding  and  certificate  by  the  Begister  that  the  peti- 
tioner ''  has  become  a  bankrupt  within  the  true  intent 
and  meaning  of  the  Act" — that  is,  that  he  has  filed  a 
petition,  as  a  voluntary  bankrupt,  under  the  conditions 
prescribed  in  section  11,  and  in  compliance  with  the 
€leneral  Orders  and  the  forms  and  the  rules  of  this 
Oourt.  A  petition  by  a  creditor,  Form  No.  54,  avers 
that  the  debtor  *'did  commit  an  act  of  bankruptcy." 
Form  No.  68,  which  is  the  form  for  adjudication  of 
bankruptcy  on  a  creditor's  petition,  adjudges  that  the 
debtor  '^  became  bankrupt  within  the  true  intention  and 
meaning  of  the  Act,  *  *  *  before  the  filing  of  the 
said  petition  " — that  is,  that  he  so  became  bankrupt  by 
committing  the  act  of  bankruptcy  alleged  in  the  peti- 
tion, being  an  act  the  doing  of  which  is  declared  by 
section  39  to  be  the  commission  of  an  act  of  bank- 
ruptcy. A  debtor  may,  therefore,  become  bankrupt,  or 
commit  an  act  of  bankruptcy,  by  filing  a  petition  under 
section  11,  or  by  doing  some  one  of  the  things  which  is 
declared  by  section  39  to  be  the  commission  of  an  act 
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of  bankruptcy.  The  question  to  be  determined  in  this 
case  is,  whether  the  bankrupt,  when  he  made  the  assign- 
ment to  Heller,  contemplated  fQing  a  petition  under 
section  11,  or  contemplated  doing  some  one  of  the  things 
which  is  declared  by  section  39  to  be  the  commission  of 
an  act  of  bankruptcy.  For,  it  is  not  necessary,  in  order 
that  he  should  have  contemplated  becoming  bankrupt, 
that  he  should  have  contemplated  having  a  petition  filed 
against  him,  and  being  adjudged  a  bankrupt  thereon^ 
provided  he  contemplated  committing  an  act  which  is 
defined  by  section  39  to  be  an  act  of  bankruptcy. 

The  petition  of  the  bankrupt  in  this  case,  in  volun- 
tary bankruptcy,  under  section  11,  was  filed  on  the  28th 
of  December,  1868,  ten  months  and  eight  days  after  the 
recording  of  the  assignment  to  Heller.  There  is  nothing 
in  the  evidence,  or  in  the  circumstances  of  the  case,  to 
induce  the  belief  that  the  bankrupt,  when  he  made  the 
assignment,  contemplated  filing  himself  the  petition 
which  he  afterwards  filed,  and  committing  the  act  of 
bankruptcy  which  he  thus  committed.  But  he  testifies 
that,  at  the  time  he  made  the  assignment,  he  knew  he 
was  not  able  to  pay  his  creditors  in  full ;  that  law  suits 
were  pending  against  him  at  that  time,  some  being  at 
issue  ;  that  he  was  advised  by  counsel,  before  he  made 
the  assignment,  that  he  had  a  right  to  make  an  assign- 
ment of  all  his  property,  without  preference,  for  the 
benefit  of  all  his  creditors  ;  that  he  made  it  of  his  own 
accord,  and  not  on  the  advice  of  his  creditors,  in  good 
faith,  for  the  benefit  of  his  creditors,  without  intent  to 
defraud  any  creditor,  and  not  in  contemplation  of  be- 
coming a  bankrupt ;  that  he  did  the  best  he  could  with 
his  property  for  his  creditors  ;  and  that  he  had  to  make 
the  assignment  in  order  to  save  the  property  for  the 
creditors  generally.  Now,  by  section  39,  it  is  provided, 
that  a  debtor  who,  after  the  passage  of  the  Act,  shall 
make  any  assignment  of  his  property  with  intent  to 
delay,  defraud  or  hinder  his  creditors,  shall  be  deemed  to 
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have  committed  an  act  of  bankruptcy,  that  is,  shall  be 
deemed  to  have  become  bankrupt.  The  intent  on  the 
part  of  the  bankrupt  to  delay  and  hinder  his  creditors 
by  making  the  assignmenli^  is  proved  in  this  case,  as  a 
question  of  fact.  The  actual  design  in  his  mind  to  so 
delay  and  hinder  his  creditors,  is  testified  to  by  himself. 
For  he  says  that,  knowing  that  he  was  not  able  to  pay 
his  creditors  in  full,  and  suits  having  been  brought 
against  him  by  some  of  his  creditors,  and  being  pending, 
he  made  the  assignment  of  his  own  accord,  after  advice 
by  counsel,  in  order  to  save  the  assigned  property  for 
his  creditors  generally.  This  can  mean  nothing  else, 
than  that  he  made  the  assignment  ill  order  to  prevent 
the  creditors  who  had  sued  him  from  appropriating 
towards  the  payment  of  their  claims  the  assigned  prop- 
erty. This  would  be  to  delay  and  hinder  such  creditors. 
The  fact  that  the  bankrupt  made  the  assignment,  as  he 
states,  without  intent  to  defraud  any  creditor,  is  of  no 
consequence,  provided  he  had  the  intent  to  delay  or 
hinder  his  creditors.  The  language  of  the  39th  section 
is,  ''with  intent  to  delay,  defraud,  or  hinder  his  cred- 
itors." The  testimony  of  the  bankrupt  that  he  did  not 
make  the  assignment  ''in  contemplation  of  becoming  a 
bankrupt,"  is  entitled  to  no  weight.  What  he  means  by 
that  expression  is  not  defined  by  him.  If  he  means  that 
he  did  not  make  the  assignment  "  in  contemplation  of 
becoming  bankrupt,"  in  the  sense  of  that  expression  as 
used  in  the  clause  of  the  29th  section  which  is  under 
consideration,  and  as  hereinbefore  interpreted,  his  own 
testimony,  as  already  shown,  proves  that  he  did  make 
the  assignment  in  contemplation  of  becoming  bankrupt. 
His  general  negation  of  the  language  of  the  statute  is 
outweighed  by  his  testimony  as  to  facts.  If  the  words 
used  by  him,  namely,  "in  contemplation  of  becoming  a 
bankrupt,"  are  intended  to  mean  something  different 
from  the  words,  "in  coi^templation  of  becoming  bank- 
rupt," and  to  imply  that  what  he  means  is,  that,  when  he 
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made  the  assignment,  he  did  not  contemplate  being 
actually  adjudged  to  be  a  bankrupt,  the  answer  is,  that 
it  was  not  necessary  he  should  have  contemplated  the 
institution  of  proceedings  fin  bankruptcy  against  him, 
provided  he  contemplated,  as  he  did,  the  commission  of 
an  act  which  is  declared  by  section  39  to  be  an  act  of 
bankruptcy,  and  for  which  he  could,  under  that  section, 
be  adjudged  a  bankrupt,  at  the  option  of  a  creditor,  sub- 
ject to  the  conditions  prescribed  in  that  section. 

As,  therefore,  the  bankrupt  made  the  assignment  in 
question  with  intent  to  delay  and  hinder  his  creditors, 
and  thus  committed  an  act  of  bankruptcy,  he  made  it 
in  contemplation  of  becoming  bankrupt.  The  next 
question  is,  whether  he  made  it  for  the  purpose  of  pre- 
venting the  assigned  property  from  being  distributed 
under  the  Act  in  satisfaction  of  his  debts.  He  avows 
that  he  knew  he  was  not  able  to  pay  his  creditors  in 
full ;  that  he  made  the  assignment  of  his  own  accord, 
xmder  the  advice  of  counsel,  to  the  effect  that  he  had  a 
right  to  clothe  an  assignee  with  the  power  of  distribut- 
ing his  property  in  satisfaction  of  his  debts ;  that  he 
thereby  did  the  best  he  could  with  his  property  for  his 
creditors ;  and  that  he  had  to  make  the  assignment  in 
order  to  save  the  property  for  the  creditors  generally. 
This  shows  an  intent  and  a  purpose  on  the  part  of  the 
bankrupt  to  assume,  when  he  was  insolvent,  and  when 
he  contemplated  committing  an  act  of  bankruptcy,  and 
becoming  bankrupt,  the  distribution  of  his  property,  in 
satisfaction  of  his  debts,  through  the  agency  of  an 
assignee  selected'  by  himself.  This  necessarily  involves 
the  existence  of  a  purpose  to  prevent  the  same  property 
from  being  distributed  under  the  bankruptcy  Act  in 
satisfaction  of  the  same  debts.  There  could  be  no  other 
purpose.  Such  purpose  is  not  disavowed  by  the  bank- 
rupt in  his  testimony.  On  the  contrary,  his  testimony, 
that  he  was  advised  by  counsel,  before  he  made  the 
assignment,  that  he  had  a  right  to  make  it,  can  only 
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mean  that  he  was  advised  that,  as  a^gainst  the  bank- 
raptcy  Act  and  its  provisions,  he  had  a  right  to  make 
such  assignment,  and  to  provide  for  the  distributioA  of 
his  property  in  satisfaction  of  his  debts  by  an  assignee, 
selected  by  himself,  and  subject  to  regulations  prescribed 
by  himself  in  the  assignment,  and  thus  prevent,  if  the 
assignment  should  be  carried  out,  the  distribution  of  the 
same  property  under  the  bankruptcy  Act.  All  this  he 
did  in  contemplation  of  becoming  bankrupt,  that  is,  of 
committing  an  act  of  bankruptcy,  because  of  which  a 
creditor  could,  subject  to  the  conditions  prescribed  in 
the  39th  section,  put  such  property,  but  for  such  assign- 
ment, in  the  way  of  being  distributed  under  the  Act, 
against  the  will  of  the  bankrupt,  in  satisfaction  of  his 
debts. 

The  fact  that  the  assignment  in  this  case  was  one  of 
all  the  bankrupt's  property,  and  created  no  preferences 
among  his  creditors,  makes  no  difference.  It  was  as 
repugnant  to  the  Act  as  if  it  had  assigned  only  a  part 
of  his  property,  or  had  created  preferences.  The  lan- 
guage of  the  clause  in  the  39th  section  is,  *^any  assign- 
ment "  of  his  property,  with  the  forbidden  intent.  .  It 
makes  no  difference  what  the  terms  or  trusts  of  the 
assignment  are,  or  how  much  or  how  little  of  the  prop- 
erty of  the  assignor  it  conveys.  So,  the  language  of 
the  clause  in  the  29th  section  is, '^anj^  *  *  *  assign- 
ment of  any  part  of  his  property,"  for  the  purpose 
defined.  The  whole  includes  all  the  parts,  and  any  one 
and  every  one  of  the  parts,  and  the  terms,  conditions 
and  trusts  of  the  assignment  are  of  no  consequence, 
provided  the  forbidden  purpose  exists. 

It  follows  that  the  specification  is  sustained,  and  that 
a  discharge  must  be  refused. 


Brown  cfe  Calvin^  for  the  bankrupt. 
Charles  jff.  SnUfh^  for  the  creditors. 
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IN  THE  MATTEE  OF  GAEEETT  S.  BELLIS  AND 
JAMES  MILLIGAN,  BANEJJUPTS. 

Etioxhcb. — Attornst  and  Cliknt. 

Ak  attorney  was  called  as  a  witness  by  an  assignee 
in  bankruptcy,  and  was  asked  whether  a  conveyance 
was  made  by  the  bankrupt  to  him  of  certain  real  estate, 
and  whether  he  conyeyed  the  same  to  the  wife  of  the 
bankrupt,  and  what  was  the  consideration  of  the  two 
conveyances.  The  attorney  objected  to  answering,  on 
the  ground  that  the  matter  was  within  the  privilege  of 
confidential  communication  between  him  and  his  client. 
The  Begister  certified  the  matter  to  the  C!ourt. 

Blatchfobd,  J.  The  questions  are  not  within  the 
privilege  of  confidential  communication  between  attor- 
ney and  client,  and  must  be  answered. 


SEPTEMBER^   1869. 


IN  THE  MATTEE  OP  ELISHA  FOSTEE,  PETI- 
TIONEE  FOE  ADJUDICATION  OF  BANK- 
EUPTOT  OF  HIMSELF,  AND  OHAELES  C. 
DAT  AND  WILLIAM  W.  PEATT. 

Jurisdiction. — Flack  of  Fildto  Petition  in  Bankruptcy. — 

CARRflNO  on  BuBINBSS. 

Where  a  banVrupt,  during  the  six  months  preyions  to  filing  hia  petition,  carried 
on  boBinesa  for  two  months  in  the  Sontbem  District  of  New  York,  and,  for  the 
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same  two  months,  in  the  Bistrict  of  MaesaohiiBettSy  and  carried  on  bueiness  no 
where  else,  daring  such  dz  months: 
Held,  That  his  petition  was  properly  filed  in  the  Southern  District  of  New  York, 

Blatchfobd,  J.  On  the  4th  of  December,  1868, 
Elisha  Foster  filed  a  petition  in  this  Court,  describing 
himself  therein  as  of  the  town  of  Franklin,  in  the  State 
of  Massachusetts.  The  petition  sets  forth,  that  the 
I>etitioner  and  Gharles  0.  Day,  of  Jersey  City,  New 
Jersey,  and  William  W.  Pratt,  of  Medfield,  Massachu- 
setts, formed  a  copartnership  in  November,  1866,  for  the 
transaction  of  the  business  of  manufacturing  and  dealing 
in  straw  goods,  at  said  town  of  Franklin  and  the  city 
of  New  York,  and  have  carried  on  said  business  as  such 
copartners  for  the  longest  period  during  the  six  months 
next  immediately  preceding  the  filing  of  the  petition,  at 
the  city  of  New  York ;  that  the  members  of  said  co- 
partnership owe  debts  exceeding  the  amount  of  1300, 
and  are  unable  to  pay  their  debts  in  full ;  that  the  peti- 
tioner is  willing  to  surrender  all  the  estate  and  effects 
of  said  copartnership,  and  all  his  separate  estate  and 
eflbcts,  for  the  benefit  of  the  creditors  of  said  partner- 
ship, and  of  his  separate  creditors ;  that  the  said  Day 
and  Pratt  are  respectively  unwilling  to  join  in  the  peti- 
tion ;  that  the  petitioner  desires  to  obtain  the  benefit  of 
the  bankruptcy  Act;  that  Schedule  A  to  the  petition 
contains  a  statement  of  all  the  debts  of  the  copartner- 
ship ;  that  Schedule  B  thereto  contains  an  inventory  of 
all  the  estate  of  said  copartnership ;  that  Schedule  0 
thereto  contains  a  statement  of  the  petitioner's  indi- 
vidual debts ;  and  that  Schedule  D  thereto  contains  an 
inventory  of  his  individual  estate.  The  prayer  of  the 
petition  is,  that  the  petitioner  and  Day  and  Pratt  may 
be  adjudged  to  be  bankrupts,  and  that  the  petitioner  may 
have  a  certificate  of  discharge.  On  the  filing  of  this 
petition,  an  order  was  made  requiring  Day  and  Pratt  to 
show  cause  why  they  should  not  be  adjudged  bankrupts. 
On  the  return  day  of  such  order,  each  of  them  put  in  an 
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answer,  denying  the  allegation  of  the  petition  that 
Foster,  Day  and  Pratt  had  carried  on  business  as  co- 
partners, as  alleged,  in  the  city  of  New  York,  for  the 
longest  period  daring  the  six  months  next  immediately 
preceding  the  filing  ot  the  petition,  and  denying  the 
jurisdiction  of  this  Oourt  to  grant  the  prayer  of  the 
petition.  Evidence  has  been  taken  on  the  issue  thus 
raised. 

The  copartnership  of  Foster,  Day  and  Pratt  was 
formed  in  November,  1866,  and  thenceforth,  until  the 
4th  of  August,  1868,  carried  on  the  business  of  manu- 
facturing and  buying  and  selling  straw  goods,  the  manu- 
facturing being  done  in  Massachusetts,  and  the  buying 
and  selling  in  the  city  of  New  York,  and  in  Massachu- 
setts, the  largest  portion  of  the  sales  being  made  in  the 
city  of  New  York.  The  copartnership  was  dissolved  on 
the  4th  of  August,  1868,  and  thenceforward  ceased  to 
carry  on  business.  Consequently,  it  carried  on  business 
in  the  city  of  New  York  for  only  two  months  of  the  six 
months  next  immediately  preceding  the  time  of  the 
filing  of  the  petition.  By  sectioit  11  of  the  Act,  it  ia 
necessary  to  jurisdiction,  that  the  petition  be  addressed 
to  the  judge  of  the  judicial  district  in  which  the  debtor 
has  resided  or  carried  on  business  for  the  six  months 
next  immediately  preceding  the  time  of  filing  the  peti* 
tion,  **  or  for  the  longest  period  during  such  six  months." 
The  sole  question  in  this  case  is,  whether  this  Oourt  has 
jurisdiction  to  entertain  the  petition  of  Foster,  and, 
under  it,  to  adjudge  Foster,  Day  and  Pratt  to  be  bank- 
rupts. Schedule  B  to  the  petition  shows  that  there  are 
assets  of  the  copartnership.  The  members  thereof  con- 
tinue, therefore,  for  the  purposes  of  section  36  of  the 
Act,  to  be  partners  in  trade  quoad  their  creditors,  and 
they  may,  under  that  section,  be  adjudged  bankrupt  on 
the  petition  of  any  one  of  them,  the  others,  if  they 
refuse  to  join  in  the  petition,  being  brought  into  Oourt 
by  proper  process,  under  the  provisions  of  Greneral  Order 
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No.  18.  As  the  petition  of  Poster,  filed  in  this  Court, 
that  the  three  copartners  may  be  adjudged  bankrupt, 
was  the  first  petition  fiOied  in  any  Oourt  for  that  purpose, 
it  follows,  under  section  36  and  General  Order  No.  16, 
that  this  Oourt,  if  it  has  jurisdiction  of  such  petition,  is 
entitled  to  take  and  retain  exclusive  jurisdiction  over 
all  proceedings  in  regard  to  the  bankruptcy  of  all  three 
of  the  copartners  until  the  same  shall  be  closed.  The 
question  then  recurs,  whether  this  Oourt  has  jurisdiction 
of  the  petition  of  Foster.  It  has  such  jurisdiction,  if 
the  three  copartners  have  carried  on  business  in  this 
judicial  district  for  the  longest  period  during  the  six 
months  next  immediately  preceding  the  4th  of  Decem- 
ber, 1868.  This  involves  a  determination  as  to  the 
meaning  of  the  expression,  *'the  longest  period"  during 
such  six  months.  It  is  contended,  on  the  part  Of  Day 
and  Pratt,  that  the  longest  period  during  the  six  months 
must  be  more  than  three  months  in  duration,  and  that, 
therefore,  the  two  months  in  this  case,  from  the  4th  of 
June,  1868,  to  the  4th  of  August,  1868,  during  which  the 
copartnership  carried  on  business  in  this  judicial  district, 
is  not  such  longest  period.  It  is  urged,  that  two  months 
can  never  be  the  longest  period  during  the  six  months ; 
that  three  months  and  a  day  is  the  shortest  time  that 
will  answer  the  requirement  of  the  longest  period  dur- 
ing the  six  months;  and  that  the  expression,  ''the 
longest  period  during  such  six  months,"  means,  the 
longest  part  of  such  six  months.  I  cannot  assent  to  this 
view.  The  meaning  of  the  11th  section  is,  I  think,  that 
the  debtor  may  fiOie  his  petition  in  the  District  in  which 
he  has  resided  or  carried  on  business  for  the  six  months 
next  immediately  preceding  the  time  of  filing  the  peti- 
tion, or  for  the  longest  period  during  or  within  such  six 
months  that  he  has  resided  or  carried  on  business  in  any 
district.  Any  other  interpretation  would  wholly  exclude 
a  class  of  debtors  from  the  operation  of  the  Act.  Every 
debtor  who  has  changed  his  residence  and  his  place  of 
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carrying  on  business  so  often  during  the  six  months,  as 
not  to  have  resided  or  carried  on  business  in  any  one 
district  for  more  than  three  months  thereof,  would  be 
wholly  excluded  from  the  operation  of  the  Act.  It  is 
not  to  be  presumed  that  such  an  effect  was  intended. 
The  object  of  the  provision  is  to  bring  within  the  opera- 
tion of  the  Act  every  debtor  who  has  resided  or  carried 
on  business  in  any  district  for  any  length  of  time,  pro- 
vided the  proceedings  are  instituted  in  the  district  in 
which  his  residence  or  carrying  on  of  business  has  con- 
tinued so  long  as  to  cover  the  longest  space  of  time 
that  he  has  resided  or  carried  on  business  in  any  district 
during  the  six  months  next  immediately  preceding  the 
time  of  filing  the  petition.  The  idea  manifestly  is,  to 
select  as  the  forum  the  district  where,  by  reason  of  the 
longest  residence  or  the  longest  duration  of  carrying  on 
business,  the  debtor  is  likely  to  be  best  known,  or  to 
have  had  the  largest  number  of  business  transactions, 
with  the  proviso,  that  such  residence  or  carrying  on  of 
business  need  not  have  continued  for  a  longer  period 
than  for  the  six  months  next  immediately  preceding  the 
time  of  filing  the  petition.  Thus,  during  or  within  such 
six  months,  the  debtor  may  have  resided  or  carried  on 
business  in  one  district  for  two  months,  in  another  for 
one  month  and  three  quarters,  in  another  for  one  month 
and  one  quarter,  and  in  another  for  one  month.  In  such 
case,  the  proper  district  in  which  to  file  the  petition  is 
the  one  in  which  the  debtor  has  resided  or  carried  on 
business  for  the  two  months.  So,  if,  as  in  this  case, 
business  has  been  carried  on  in  one  district  for  two 
months  during  such  six  months,  by  the  debtors,  as  co- 
partners, and  has  not  been  carried  on  by  them  as  co- 
partners, in  any  other  district,  for  any  other  portion  of 
such  six  months,  such  district  is  the  proper  district  in 
which  to  file  the  petition. 

The  fact,  that  the  three  copartners  carried  on  busi- 
ness as  such,  in  Massachusetts,  for  the  same  period. 
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daring  the  six  months,  that  they  carried  it  on  in  New 
York,  does  not  deprive  this  Court  of  jorisdiction,  it  not 
appearing  that  they  carried  on  business  in  Massachusetts 
for  a  longer  period  during  the  six  months  than  they 
carried  it  on  in  New  York.  Two  months  is  the  longest 
period  during  or  within  the  six  months,  that  the  three 
copartners  carried  on  business  as  such  in  any  district, 
and  they  so  carried  it  on  for  that  length  of  time  in  this 
district.  Their  carrying  on  of  business  in  this  district, 
as  copartners,  having  continued  so  long,  during  the  six 
months,  as  to  cover  the  longest  space  of  time  that  they 
carried  on  business  as  copartners  in  any  district  during 
that  period,  this  Court  has  jurisdiction,  notwithstanding 
they  carried  on  business,  as  copartners,  in  Massachusetts, 
for  the  same  time,  during  the  same  period. 

The  jurisdiction  of  this  Court  is  sustained,  and  Day 
and  Pratt  must  answer  to  the  merits  of  the  petition. 


J.  M.  BaUy  for  the  petitioner. 

D.  8.  SAMle^  for  Day. 

S.  E.  D.  Currier,  for  Pratt. 


(Eastern  Jistrirf  af  Jifto  gffrh/ 
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THE   BAEK  ALASKA. 

PiLOTAos. — Jurisdiction. — ^Tbndbr. 

Where  a  pilot  boarded  a  ship,  some  thirty  miles  from  Bamegat,  and  the  master  of 
the  ship  proposed  that  his  employment  should  not  commence  till  the  Tessel 
reached  pilot  groond,  whereupon  the  pilot  went  to  bed,  and  was  called  when 
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Sftody  Hook  ho^e  In  sigfai,  and  then  took  eluurg«  of  the  ▼easel,  and  thereafter 

libelled  her  for  the  amount  of  off-ahore  {dlotage,  awarded  by  the  laws  of  the 

Stoteof  NewTork: 
Held,  That  the  Court  had  jnrisdiction  of  the  action ; 
That  the  Ubellant  eoold  onlyrecorer  for  in-ehore  pilotage,  and  that,  aa  the  amoont 

of  In'^hore  pilotage  had  been  tendered  before  aoit^  the  deeree  must  be  without 

ooata. 


This  was  an  action  to  enforce  an  alleged  lien  upon  the 
American  bark  called  the  ''  Alaska,"  for  pilotage.  The 
Ubellant,  who  was  a  New  Jersey  pilot,  boarded  the  bark 
when  some  thirty  miles  south  southeast  from  Bamegat, 
bound  to  Kew  York*  He  did  not,  however,  take  charge 
until  Sandy  Hook  light  was  just  in  sight,  from  which 
place  he  acted  as  pilot  until  the  vessel  was  moored  in 
the  port  of  New  York,  which  was  her  home  port.  For 
this  service  he  presented  a  bill  for  off-shore  pilotage. 
The  owners  of  the  vessel  refused  to  pay  off-shore  pilot- 
age, but,  before  suit,  tendered  the  regular  in-shore 
pilotage,  which  was  refused,  whereupon  this  action  was 
brought. 

For  libellant,  Emersmij  Goodrich  &  Wheeler. 
For  claimant,  F.  A.  WUcoz. 

Benedict,  J.  The  objection  which  has  been  taken 
to  the  jurisdiction  of  the  Court  is  not  maintainable.  A 
court  of  admiralty  has  undoubted  jurisdiction  to  enter- 
tain a  proceeding  in  rem  against  a  ship,  whether  owned 
in  this  State  or  elsewhere,  to  enforce  payment  for  serv- 
ices actuaUy  rendered  to  such  ship  in  piloting  her  from 
sea.  If  such  a  service  be  not  maritime,  I  can  conceive 
of  none.  {The  Bob.  J.  Mercer j  Sprague^  284 ;  Hobart  v. 
DonegaUj  10  Pet.  120.) 

Nor  can  the  existence  of  State  pilot  laws,  regulating 
pilotage  service  in  and  out  of  the  port  of  New  York, 
have  any  effect  to  change  the  nature  of  the  service. 


SEPTEMBER,  1869.  893 


The  Bark  Alaska. 


The  States  cannot,  by  legislating  in  regard  to  services 
clearly  maritime,  make  them  other  than  what  they  are. 
Statutes  of  the  States  regulating  the  appointment  and 
compensation  of  pilots,  have  been  held  to  be  valid  laws 
for  such  purposes,  which  can  be  enforced  in  the  tribunals 
of  the  States,  and  are  to  be  looked  to  as  determining 
the  amount  of  the  compensation  to  be  allowed  pilots 
who  hold  offices  under  them,  whenever  the  claim  to  such 
compensation  may  be  advanced ;  but  they  can  have  no 
effect  to  limit  the  jurisdiction  over  all  causes  of  admi- 
ralty and  maritime  jurisdiction,  which,  under  the  Oonsti- 
tution,  has  been  conferred  upon  the  District  Court  of 
the  United  States.    {Hohart  v.  Deogmi,  10  Pet..  120.) 

The  libellant  is,  therefore,  entitled  to  maintain  his 
action,  founded  as  it  is  upon  a  maritime  contract.  But 
upon  the  facts,  as  they  appear,  he  is  not  entitled  to 
recover  the  full  amount  which  he  has  claimed.  The 
evidence  shows  that  the  pilot,  when  he  went  on  board 
the  vessel,  assented  to  the  proposition  of  the  master, 
that  his  employment  should  not  commence  untlT  the 
vessel  reached  pilot  ground.  He  accordingly  went  to 
bed,  was  waked  when  Sandy  Hook  light  hove  in  sight, 
and  then  first  took  charge  as  pilot. 

Under  such  a  state  of  facts,  he  must  be  deemed  to 
have  first  offered  his  services  as  pilot  when  the  vessel 
reached  pilot  ground,  and  to  have  waived  any  right 
which  he  might  have  had,  if  he  had  hel<^  the  master  to 
accept  or  refuse  his  services  when  the  ship  was  first 
hailed. 

The  decree  will,  accordingly,  be  for  the  amount  of 
the  in-shore  pilotage,  and  as  the  tender  of  that  amount 
before  suit  brought  is  admitted,  the  decree  must  be 
without  costs. 
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THE   BAEK   WALKTBIEN. 

SUPPUBS. LlEK. 

Where  supplies  were  fiimubed,  in  Che  ^port  of  New  York,  to  a  Tessel  which  hailed 
from  a  British  port,  carried  the  British  flag,  and  was  intending  to  paoceed  to  a 
foreign  port  to  be  sold  as  a  British  vessel,  the  supplies  heing  fiimished  on  the 
order  of  the  owner,  bnt  on  the  credit  of  the  Teasel,  and  being  charged  to 
her : 

Heldf  That  her  owner  could  not  be  permitted  to  claim  that  she  was  a  domestic 
▼essel,  even  though  it  had  been  prored  that  her  owner  resided  in  New 
York; 

That  the  vessel  was  liable  for  the  supplies. 

Benediot,  J.  This  is  an  action  to  enforce  an  alleged 
lien  against  the  bark  **  Walkyrien,"  for  the  amount  of 
certain  repairs  and  supplies  furnished  that  vessel,  in  the 
port  of  New  York,  in  the  year  1865. 

The  vessel,  as  it  appears,  was  then  in  the  port  of  New 
York,  and  bound  on  a  voyage  to  sea.  Her  rigging  re- 
quiring to  be  overhauled,  to  enable  her  to  sail,  the 
libellant  was  employed  by  J.  0.  Jewett,  the  owner,  to 
do  the  necessary  work.  The  work  was  done  upon  the 
credit  of  the  vessel,  was  charged  to  the  vessel,  and  the 
amount  is  not  disputed.  Afterwards  the  vessel  left  the 
port,  and  did  not  return  until  shortly  before  the  com- 
mencement of  this  action,  when  she  was  promptly  pro- 
ceeded ag&inst,  to  enforce  the  lien  for  the  amount  of  the 
bill. 

The  only  question  at  issue  between  the  parties  is,  as 
to  whether,  by  the  maritime  law,  any  lien  was  created 
upon  this  vessel. 

It  appears  in  evidence,  that  the  vessel  in  question,  at 
the  time  the  work  was  done,  hailed  from  a  British  port. 
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carried  the  British  colors,  and  was  intending  to  proceed 
to  a  foreign  port,  there  to  be  sold  as  a  British  vessel. 
Claiming  thus  the  advantages  which  might  be  supposed  to 
follow  a  British  vessel,  it  is  not  permitted  to  her  owner 
to  assert,  in  this  action,  that  she  was  a  domestic  vessel, 
or  that  she  was  in  her  home  port,  when  the  supplies 
were  furnished,  even  had  it  been  proved,  as  it  has  not, 
that  her  owner  resided  in  New  York.  (2  M.  L.  C,  p. 
235, 1865.) 

The  case  comes  clearly  within  the  previous  cases  of 
the  James  Guy,  decided  by  this  Gourt,  and  affirmed  by 
the  Oircuit  Court,  and  within  the  late  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  the 
Belfast,  (7  TFal.,  64*>{,)  where  it  is  declared  that  material 
men  who  furnish  supplies  to  a  vessel  in  a  foreign  port, 
or  in  a  port  other  than  her  **home  port,"  have  a  mari-  • 
time  lien,  because  such  supplies  are  presumed  to  be 
furnished  upon  the  credit  of  the  vessel.  Such  a  pre- 
sumption must  be  held  to  arise  in  a  case  like  this,  where  9 
the  supplies  were  furnished  to  a  vessel  hailing  £rom  a 
British  port,  carrying  the  British  flag,  and  bound  for  a 
foreign  port,  for  the  purpose  of  sale  there  as  a  British 
vessel. 

The  decree  must,  accordingly,  be  for  the  libellant, 
with  a  reference  to  ascertain  the  amount. 

For  libellants,  EmersoUj  Goodrich  &  Wheder. 
For  claimant,  Beehe,  Donohae  &  Cooke. 
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SEPTEMBER,  1869. 

THE  SLOOP  GBOEGB  LAW. 

CoLusiON. — ^Danoerous  Mancbuyre. 

Where  a  propeller  attempted  to  pass  close  by  a  sloop,  and  jost  as  she  was  passing, 
a  puff  of  wind  caught  the  sloop's  sail,  and  her  boom  swung  out^  and  the  propel- 
ler struck  it,  receiying  damage : 

Held,  That  the  propeller,  having  attempted  a  dangerous  and  uncalled-for  manoeu- 
Tre,  must  bear  the  consequences  of  it. 

This  was  a  libel  by  Daniel  Shea,  owner  of  the  pro- 
peller U.  S.  Orant,  to  recoyer  damages  for  a  collision. 
The  propeller  was  coming  down  the  East  river,  and  saw 
ahead  of  her  the  sloop  George  Law  and  another  pro- 
peller, so  close  together  that  there  was  not  room  to  pass 
between  the  propeller  and  the  boom  of  the  sloop,  as  it 
was  swung  out  As  she  approached,  however,  the 
sloop's  boom  was  hauled  in,  whereupon  she  undertook 
to  pass  between  them,  and,  while  passing,  the  boom 
swung  out,  and  injured  her. 

For  libellant,  D.  McMahon. 
For  claimant,  Thomas  Hooker. 

Benedict,  J.  This  case  comes  within  the  rule  of 
the  maritime  law  which  imposes  the  risk  of  a  dangerous 
and  uncalled-for  manoeuvre  upon  the  party  who  under- 
takes it. 

The  proofs  show  that  the  propeller  attempted  to  pass 
the  sloop  ahead,  at  a  distance  within  the  length  of  the 
sloop's  boom,  and  was  struck  by  the  boom  in  passing. 

There  was  nothing  to  require  the  propeller  to  pass  at 
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the  time,  or  in  such  close  proidmity  as  she  did,  but,  as- 
suming the  ability  of  the  men  upon  the  sloop  to  keep 
the  boom  in-board,  she  took  the  risk.  As  it  happened,  a 
puff  of  wind  caught  the  sheet  out  of  the  hands  of  the 
men  on  the  sloop,  and  the  boom  swung  out,  and  into  the 
propeller. 

Such  an  occurrence  should  have  been  seen  to  be  pos- 
sible by  those  in  charge  of  the  propeller,  and  accident 
from  it  avoided  by  passing  the  sloop  at  a  greater  dis- 
tance, as  might  easily  have  been  done. 

The  libel  is,  accordingly,  dismissed,  with  costs. 


•  SEPTEMBER,  1869. 

THE   BAEK  VIVID. 

Practice. — Bonding. — Frbioht. 

Where  seTeral  libels  had  been  filed  against  a  vessel,  to  recover  amounts  ^exceeding 
her  value,  and  the  owners  applied  to  have  her  discharged,  on  their  giving  one 
stipulation  in  the  amount  of  her  value : 

Held,  That  the  amount  of  the  freight  was  not  to  be  included  in  the  stipulation* 

This  was  an  application  on  the  part  of  the  claimants 
of  the  vessel,  against  which  several  libels  had  been  filed, 
to  recover  amounts  in  all  exceeding  her  value,  to  have 
the  vessel  discharged  from  all  the  claims,  on  their  giving 
one  stipulation  in  her  value. 

The  libellants  claimed  that  the  amount  of  the  stipu- 
lation to  be  given  should  be  equal  to  the  value  of  the 
vessel  and  the  freight. 

For  libellant,  Wm.  D.  Booth. 

For  claimant.  Buggies  &  Fdt 


1 
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Beiiiediot,  J.  The  libellants  are  not  entitled  to  have 
the  freight  included  in  the  stipulation,  there  being  no 
pioGeeding  against  the  freight.  The  claimants  may 
have  an  order  directing  publication  of  notlee,  as  hereto- 
fore required  in  the  case  of  the  City  of  Norwichy  (1  Beiu 
TT.  S.  Dist  Bep.y  89,)  and  the  hearing  on  the  petition  must 
await  the  return  of  the  order  of  publication. 
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THE   STEAMSHIP  OIEOASSIAN. 

Bottomry. — Arrest  of  Ship. — ^Tsleobaph. 

Where  a  steamship,  arriving  in  Antwerp  from  New  York,  was  consigned  to  S., 
who  took  the  agency  of  the  yessel,  put  her  up  for  passengers  and  freight,  and 
paid  hills  for  her,  and  the  vessel  was  attached  for  a  private  debt  doe  firom  her 
owner,  and  it  became  necessary  to  relieve  the  vessel  from  that  attachment,  in 
order  that  she  might  sail  as  advertised,  and  thereupon  the  master  of  the  steamer 
executed  a  bottomry  bond  to  S.  for  the  amount  of  the  claim  of  the  attaching 
creditor,  and  also  of  the  advances  made  by  S.  for  the  steamer: 

Heldf  That  inasmuch  as  the  advances  had  been  made  without  any  ag^eement^  or 
any  reasonable  expectation,  that  they  were  to  be  secured  by  bottomry,  the  bond 
was  invalid  as  to  that  item ; 

That,  although  the  design  of  the  bond  to  release  the  ship  from  arrest,  might  be  a 
ground  sufficient  to  sustain  the  bond,  yet,  as  it  appeared  that  the  master  took 
no  means  whatever  of  communicating  with  the  owner,  although  he  could  have 
done  so  by  telegraph,  (the  arrival  of  the  ship  at  Antwerp  having  been  so 
announced  to  the  owner,)  he  had  no  authority  to  bottomry  the  ship,  and  that 
S.  was  chargeable  with  notice  of  his  want  of  authority,  and  the  bond  was 
invalid. 

This  was  a  libel  by  Daniel  Steineman  and  Hermann 
Ludwig,  composing  the  firm  of  Daniel  Steineman  &  Go., 
of  Antwerp,  against  the  steamship  Circassian,  to  enforce 
payment  of  a  bottomry  bond  for  the  sum  of  61,133  francs, 
given  by  the  master  to  the  libellants  in  the  port  of  Ant- 
werp.   The  material  facts  were  as  follows  : 
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The  Gircassian  was  an  ocean  steamer,  owned  by  one 
William  Salem,  a  resident  of  New  York,  and  was  by  him 
dispatched  to  Antwerp,  as  the  first  vessel  of  a  line  .of 
steamers  which  it  was  proposed  to  establish  between  the 
ports  of  Antwerp  and  New  York.  The  intention  was  to 
have  such  line  conducted  by  a  corporation,  and  such  a 
corporation,  called  the  Oontinental  Mail  Steamship 
Company,  had  been  organized,  and  its  oflElcers  des- 
ignated ;  but  its  capital  was  not  yet  paid  in,  and  it  had 
neither  the  title  nor  the  possession  of  the  Circassian,  or 
any  other  steamer.  The  Circassian,  accordingly,  went 
out  under  the  'command  of  a  master  appointed  by 
Salem,  her  owner.  Herman  Troost  was  on  board,  in  the 
capacity'  of  secretary  of  the  Continental  Mail  Steamship 
Company,  and  was  also  authorized  by  the  owner  to  make 
the  necessary  arrangements,  on  the  part  of  the  ship,  for 
the  oi>ening  of  the  line  in  Antwerp. 

Upon  the  arrival  of  the  steamer  in  Antwerp,  the 
libeUants  were  duly  appointed  agents  of  the  proposed 
line,  and  the  vessel  was  placed  in  their  hands,  as  agents 
and  consignees.  They  collected  the  inward  freight, 
maide  arrangements  with  the  Oovemment  for  the  car- 
riage of  the  mails,  advertised  the  vessel  to  sail  with  the 
mails  and  passengers  on  a  day  certain,  and  procured  for 
the  vessel,  furniture,  bedding,  provisions,  &c.,  necessary 
and  proper  for  a  passenger  steamer  on  the  intended 
route.  Passengers  were  also  engaged,  who  paid  their 
passage-money  in  advance.  Freight  also  was  shipped, 
on  part  of  which  the  freight  was  paid  in  advance. 

After  the  vessel  had  fairly  entered  upon  the  adven- 
ture, and  passengers  had  been  engaged,  the  vessel  was 
seized  under  an  attachment  issued  to  collect  a  personal 
debt .  of  Salem,  the  owner ;  he  being  then  insolvent, 
and  his  paper  under  protest  in  Antwerp.  Efforts  were 
at  once  made  in  Court  to  procure  the  discharge  of  the 
attachment,  but  without  success.  Efforts  to  procure 
money  sufficient  to  discharge  the  debt,  for  which  the 
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attachment  was  issued,  were  also  made,  and  the  master 
and  Troost  went  to  London  for  that  purpose,  but 
failed. 

An  additional  embarrassment  arose  out  of  the  fact 
that  the  breaking  out  of  the  cholera  had  interfered  with 
the  engaging  of  passengers,  so  that,  as  the  day  of  saU* 
ing  approached,  it  appeared  that  the  total  .amount  of 
freight  and  passage-money  collected  was  insufficient  to 
pay  the  advances  actually  made  by  the  agents  towards 
fitting  out  the  vessel  for  the  voyage. 

When  the  sailing  day  arrived,  the  alternative  was 
thus  presented  to  the  master  of  procuring,  at  once,  the 
amount  of  the  attaching  creditor's  claim,  or  of  an* 
nouncing  that  the  departure  of  the  steamer  must  be 
postponed  until  the  termination  of  the  legal  proceedings 
by  a  judicial  sale  of  the  owner's  interest  in  the  vessel, 
which,  with  a  vessel  situated  like  this,  was  equivalent  to 
a  breaking  up  of  the  voyage,  an  abandonment  of  the 
line,  and  a  termination  of  the  prospect  of  a  regular 
employment  for  the  steamer  on  the  proposed  route. 
The  result  of  such  a  breaking  up  of  the  voyage,  or 
even  of  any  extended  delay  in  the  departure  of  the 
steamer,  would  have^  been  to  encumber  the  vessel  with 
maritime  liens  to  the  passengers  and  freighters,  for 
damages  and  freight  pre-paid,  which  would,  in  all  prob- 
ability, have  far  exceeded  in  amount  the  debt  for  which 
the  vessel  was  attached. 

In  this  emergency  it  was  agreed  between  the  master 
and  Steineman  &  Go.,  the  libellants,  that  they  should 
procure  the  release  of  the  vessel  from  the  attachment, 
by  guaranteeing  the  payment  of  the  demand,  and  should 
be  secured  therefor,  and  also  for  the  amount  of  their 
previous  advances,  by  a  bottomry  bond  upon  the  vessel. 
The  release  of  the  vessel  was  accordingly  effected  as 
thus  proposed ;  the  master  executed  to  Steineman  & 
Go.  the  bottomry  bond  in  suit,  and  the  steamer  sailed 
on  her  appointed  day,  with  the  cargo  and  passengers 
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which  had  been  engaged.  The  voyage  was  performed 
in  safety.  Upon  the  arrival  of  the  vessel  in  New  York, 
she  was  taken  possession  of  by  Ernest  Fiedler,  who  held 
a  large  mortgage  upon  her,  which  he  proceeded  to 
foreclose,  and  who,  when  she  was  proceeded  against  in 
this  action,  appeared  as  claimant,  and  disputed  the  va- 
lidity of  the  bond. 

Messrs.  Bowdoin,  Larocque  <&  Barlow^  and  W.  W.  Mac 
FarUmdj  as  counsel  for  the  libellants,  presented  the 
following  points : 

1.  The  bond  was  absolutely  necessary  to  protect  the 
interest  of  the  respondent,  who  was  a  mortgagee, 
inasmuch  as  the  ship  was  liable  for  the  engagements 
for  freight  and  passage  entered  into  by  the  captain,  in 
the  regular  course  of  business,  and  within  the  scope  of 
his  authority  as  master.  As  to  this  liability  the  fol- 
lowing authorities  are  quite  conclusive :  The  PhoBbe^ 
Wa/re^  265 ;  The  WUliam  and  Emmeline^  1  Blutchf.  <&  JBotp.^ 
70,  71 ;  Sch.  Freeman  v.  Btickinghamj  18  Sow.^  182 ; 
Thomus  V.  Osbom,  19  How.^  22  ;  The  Julia  Smithy  1  New- 
herry^s  Ad.^  61 ;  6  McLean^  484. 

2.  The  general  principle  that  the  master  cannot  give 
a  valid  bottomry  bond  to  a  creditor,  to  secure  an  ante- 
cedent debt,  where  that  is  the  primary  object  of  the 
bond,  and,  without  the  existence  of  other  circumstances 
making  it  necessary,  is  not  denied,  but  fully  conceded. 
The  principle  is  sustained  by  numerous  authorities. 
{Greeley  v.  Smithy  3  TT.  d&  If.,  253.)  The  same  general 
rule  was  laid  down  in  Hurry  v.  The  Ship  John  and  Alice^ 
amd  other Sf  1  Wash,^  295,  where  it  is  acciurately  said,  that 
the  money  must  be  advanced  "  for  a  purpose  necessary 
to  enable  the  master  to  complete  the  voyages  he  was 
about  to  perform  at  the  time  the  necessity  existed  for 
making  the  contract." 

3.  It  is  obvious  that  this  rule  can  have  no  application 
to  a  case  where  the  primary  object  is  not  to  secure  an 
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antecedtnt  debt,  and  where  the  contract  is  not  with  the 
creditor,  bnt  where,  on  the  contrary,  the  advance  is 
absolutely  essential  to  enable  the  master  to  *'  complete 
the  voyage  he  was  about  to  perform  when  the  neces- 
sity arose,"  and  likewise  essential  to  enable  the  ship  to 
fulfill  her  engagements,  and  escape  condemnation  for  a 
failure  to  do  so ;  and  where  the  advantage  to  the  cred- 
itor is  incidental,  but  unavoidable.  While  necessity 
may  be  said  to  be  the  mother  of  bottomry  bonds,  yet 
the  necessity  itself  may  spring  from  innumerable  causes. 
The  law  only  requires  that  its  existence  should  be  shown, 
in  order  to  pronounce  the  bond  vaUd«  The  origin  of 
that  necessity  is  a  comparatively  unimportant  considerar 
tion. 

**The  advantage  of  allowing  the  master  to  take  up 
money  on  bottomry  consists  in  its  enabling  him  to  pro- 
cure assistance  when  no  other  resource  is  at  hand,  and 
the  adventure  would  be  frustrated  if  no  other  resource 
was  afforded."  {Smithes  Merc.  Law^  p.  418.)  **  Necessity, 
to  use  the  expression  of  Lord  Stowell,  is  the  vital  prin- 
ciple of  hypothecation,  and  the  Gourt  of  Admiralty  will 
consider  every  circumstance ;  will  go  into  the  whole  his- 
tory of  the  voyage,  in  order  to  determine  whether  there 
be  that  necessity  without  ivhich  an  instrument  of 
hypothecation  is  void."  (SmiOi^s  Merc.  LaWj  p.  419.) 
I^ecessity  creates  the  law,  it  supercedes  rules,  and  what- 
ever is  reasonable  and  just  in  such  cases  is  likewise 
legal."  {Sir  Wm.  Scott  in  the  Case  of  The  OratiUidine,  3 
Boh.  Ad.,  240,  266 ;  see  also  live  Nelson,  1  Hogg.,  169 ; 
The  Badammthej  1  Dods.,  201 ;  The  OaunHet,  3  W.  Boh., 
82.)  '*  That  is  a  sufficient  necessity  which  would  induce 
an  owner  to  do  it  on  the  spot."  (The  Fortitude,  3  Sum., 
228,  246.)  "  The  master  may  hypothecate  the  vessel  in 
a  foreign  country,  to  enable  him  to  return  home,  though 
the  original  voyage  was  broken  up  by  capture,  and  the 
compulsory  sale  of  the  cargo."  (Crawford  v.  The  WilUam 
Penn,  3  Wash.  C.  C,  484.)      "In  all  these  cases  much 
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must  be  left  to  the  master's  discretion,  and  he  must 
exercise  it  conscientiously,  for  the  general  interest.  If 
he  acts  bonafidej  and  with  reasonable  care,  the  rights  of 
the  parties  are  bound  up  by  his  acts,  although  it  should 
afterwards  be  found  that  he  had  committed  an  error  of 
judgment,  and  might  have  acted  more  beneficially  in 
another  manner."  (Judge  Story  in  The  Ship  Packet^  3 
Mobson^  255.)  Bottomry  bonds  are  the  creatures  of  neces- 
sity and  distress,  and  may  be  expected,  therefore,  to 
assume  different  shapes,  which  cannot  be  limited  except 
by  the  condition  of  a  faithful  and  beneficial  discharge  of 
the  authority  exercised  in  granting  them,  as  being  neces- 
sary for  the  preservation  of  the  property.  {The  ViMtHUy 
1  W.  Bob.,  7.) 

4.  We  come  now  to  consider,  in  the  light  of  the  fore- 
going authorities,  the  precise  question,  whether,  in  any 
case,  a  bottomry  bond  may  be  given  to  obtain  the  money 
necessary  to  liberate  a  ship  from  arrest,  where  *the  cause 
of  arrest  is  a  claim  constituting  per  se  no  lien  on  the 
ship,  and  to  secure  which  a  valid  bottomry  bond  could 
not  be  voluntarily  given.  In  examining  this  question, 
it  will  appear :  1.  That  in  no  case,  English  or  American, 
is  it  decided  that  a  valid  bottomry  bond  cannot  be  given 
to  relieve  a  ship  from  such  arrest.  2.  That  all  the  Amer- 
ican cases,  in  which  the  question  has  arisen,  it  has  been 
held  that  a  valid  bottomry  bond  may  be  given,  if  neces- 
sary to  relieve  the  ship  from  such  arrest.  3.  That  a 
stronger  case  of  necessity  would  not  be  likely  ever  to 
arise  than  the  one  which  gave  birth  to  this  bond. 

The  attention  of  the  Court  is  invited  first  to  the 
American  doctrine  on  this  subject. 

!Mr.  Parsons  says :  **  Nor  can  a  master  make  this  bond 
merely  to  secure  former  debts  of  the  owner,  but  might, 
perhaps,  if  it  were  the  only  way  to  liberate  the  ship  from 
arrest  and  sale  for  those  debts."  (1  Pa/rsons^  Maritime 
La/Wy  417.) 

And  again,  at  page  423 :  *'  So  we  hold,  generally,  that 
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if  the  liberation  of  the  ship  from  arrest  for  debt  is  a 
good  cause  for  bottomry,  yet,  if  the  attaching  creditor 
is  himself  the  obligee,  the  bond  is  invalid." 

Judge  Story  was  clearly  of  the  opinion  that  the 
master  might  raise  money  on  bottomry  to  redeem  a  ship 
from  actual  arrest^  while  '*a  mere  threat  to  arrest  the 
ship  for  pre-existing  debt  would  not  be  sufficient,  nor 
coidd  a  valid  bond  be  executed  to  the  creditor  himself/' 

This  opinion  must  be  taken  as  the  opinion  of  the 
whole  court,  inasmuch  as  there  was  no  dissent  from  the 
judgment,  or  the  reasoning  on  which  it  was  founded. 
{The  Aurora^  1  Wheat.  105.) 

A  bottomry  bond  is  good  if  bona  fide  made  in  a  foreign 
port  to  relieve  a  ship  under  arrest  at  the  suit  of  a  foreign 
creditor,  but  it  is  doubtful  if  the  creditor  himself  could 
acquire  a  v^lid  title  thereby.  {Ahhott  an  Shipping^  p.  157, 
note.) 

In  the  case  of  the  Boston,  (1  Blatchf.  <k  How.  309,) 
decided  by  Judge  Betts  in  1832,  the  precise  question  was 
involved,  and  was  decided.  Certain  creditors  of  the  ship 
for  debts  incurred  on  a  previous  voyage  threatened  to 
arrest  her,  whereupon  another  person  bought  the  debts, 
and  to  secure  them,  took  a  bottomry  bond.  In  the 
course  of  a  very  elaborate  opinion,  the  Judge  says: 
***  The  pre-eminent  security  of  bottomry,  with  its  high 
privileges,  is  sanctioned  only  when  a  ship  is  under  positive 
arrest^  and  cannot  take  effect  when  the  money  is  ad- 
vanced only  to  avert  a  menaced  arrest." 

It  is  plain,  therefore,  that  according  to  the  received 
American  doctrine,  this  bottomry  bond  was  authorized 
by  the  necessities  of  the  ship,  and  is  valid. 

The  English  rule  is  thus  stated  in  Maclachlan  on 
Shipping : 

**  The  want  which  exacts  the  loan  must  be  such  as,  if 
not  supplied,  would  prevent  the  prosperotis  completion  of 
the  voyage^  not  extending  to  the  master's  own  debts,  or 
the  discharge .  of  his  person  from  prison,  or  even  the 
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liberation  of  the  ship  herself  from  arrest  mthout  other 
ciroumstances  combined.^* 

In  Smith  v.  Ganldy  4  Moore  P.  (7.  21,  Lord  Campbell 
expressed  the  opinion  that  a  master  might  hypothecate 
his  vessel  in  any  case,  where  it  might  be  arrested  and 
sold  for  a  demand  for  which  the  owner  wonld  be  liable. 

In  an  earlier  case,  The  Augusta^  1  Dod.  283,  Sir 
William  Scott  nses  this  language :  ''It  has  been 
said  that  the  party  mighty  by  the  law  of  Bussia,  have 
detained  this  ship  till  the  money  was  repaid,  but  I  do  not 
think  that  circumstance  alone  will  be  sufficient  to  convert 
this  into  a  case  of  hypothecation." 

In  the  Lochielj  2  W.  Boh.  44,  Dr.  Lushington  says : 
"  Lord  Stowell,  when  he  decided  the  case  of  the  Au- 
gusta, entertained  great  doubt,  in  the  first  instance, 
whether  a  vessel  could  be  legally  hypothecated  merely  to 
avoid  her  detention,  but  upon  subsequent  consideration, 
he  was  inclined  to  hold  that  it  might  be  an  additional 
reason  for  hypothecation,  and  that  opinion  I  also 
adopted  in  a  case  that  came  under  my  own  considera- 
tion, that  of  The  Vibillia."  This  case  was  decided  in 
1843. 

In  1849,  The  Osmanli  was  decided,  a  case  that  will 
doubtless  be  mainly  relied  upon  by  the  respondent,  but 
which  is  in  nowise  hostile  to  the  claim  of  the  libellant  in 
the  case  at  bar,  as  to  the  point  actually  involved  and  de- 
cided. Mongredieu  owned  the  larger  share  in,  and  had  the 
management  of  the  ship.  Messrs.  Duckworth  &  Go. 
were  the  agents  of  the  ship  at  Malta.  On  the  occasion 
in  question  she  put  into  Malta,  and  applied  to  the  agents 
for  coal,  who,  instead  of  supplying  it,  arrested  the  ship 
for  a  balance  of  Mongredieu's  account  current.  Leonard, 
the  managing  partner  of  Duckworth  &  Co.,  persuaded 
the  master  to  give  a  bottomry  bond,  and  undertook  to 
find  a  person  to  advance  the  money.  He  did  so.  Mes- 
sina nominally  advanced  the  money,  and  the  bond  was 
given  to  him.    There  were  no  peculiar  circumstances  in 
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the  case.  After  laying  much  stress  on  the  fact  that  the 
bond  was,  in  substance,  a  bond  to  the  ship's  agents  to 
secure  an  antecedent  debt,  the  court  declared  it  invalid. 
(3  W.  Bob.) 

From  these  authorities,  then,  it  would  seem  to  be  a 
fair  and  accurate  stat'Cment  of  the  present  English  rule  on 
this  subject,  to  say  that,  independent  of  other  circum- 
stances rendering  it  necessary  and  proper,  a  valid  bot- 
tomry bond  cannot  be  given,  directly  or  indirectly,  as 
security  for  an  antecedent  debt. 

But  a  valid  bottomry  bond  may  be  given  to  relieve  a 
ship  from  arrest,  where  that  is  the  primary  object,  and 
the  security  of  the  debt  an  incident,  or,  as  it  were,  an 
accidental  circumstance,  the  circumstances  of  the  ship 
being  such  as  to  render  it  prudent  and  judicious  to  ob- 
tain her  discharge  in  this  mode. 

And  it  will,  therefore,  upon  careful  examination,  ap- 
pear that  there  is  really  no  or  very  little  conflict  be- 
tween the  English  and  American  courts,  the  latter 
being,  if  anything  (as  they  always  are  in  admiralty 
cases)  rather  more  liberal  and  catholic  than  the  former. 

And  it  may  be  safely  asserted  that  under  this  rule, 
the  bond  in  question  would  be  sustained  owing  to 
the  overpowering  necessity  that  gave  birth  to  it.  This 
class  of  bottomry  bonds  bears  a  very  strong  analogy 
to  a  ransom  bill.  The  creditor  in  the  former  derives 
a  benefit  from  the  necessity  which  he  has  imposed  upon 
the  ship,  as  does  the  captor  in  the  latter ;  but  the  obliga- 
tion is  given,  not  that  this  benefit  may  be  received,  but 
that  the  ship  may  go  free. 

5.  It  is  to  be  inferred  from  the  answer  that  it  is  to  be 
contended  that  it  was  the  duty  of  the  master  to  com- 
municate with  his  owners,  but  inasmuch  as  his  owners 
were  in  New  York,  and  he  vras  in  Antwerp,  it  is  submit- 
ted that  this  point  is  quite  destitute  of  plausibility. 
{Parsons^  Ma/ritime  Law,  Vol.  1,  p.  414  et  seq^.) 
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Messrs.  Barney^  Butler ^  cfe  Parsons^  and  T.  E.  StiUmun^ 
on  behalf  of  the  claimant^  argued  as  follows : 

1.  The  bottomry  bond,  so  far  as  it  embraces  the  sum 
of  16,575  frs.,  the  general  balance  of  account  between  the 
steamship  Circassian,  and  the  libellants,  her  consignees, 
is  invalid  for  the  following  reasons : 

Advances  having  been  made,  even  though  by  a 
stranger,  it  is  too  late  to  secure  them  by  a  subsequent 
bottomry,  unless  that  security  was  in  contemplation  at 
the  time  the  advances  were  made,  or  unless  the  ad- 
vances were  made  upon  the  exclusive  credit  of  the  ship ; 
and  in  respect  to  consignees,  no  presumption  arises, 
that  in  making  advances  they  do  so  either  rel3dng  upon 
the  credit  of  the  ship,  or  in  contemplation  of  the 
security  of  a  bottomry  bond. 

On  the  contrary,  the  true  rule  is,  that  in  order  to  en- 
able a  consignee  to  secure  himself  by  a  bottomry,  if, 
indeed,  he  can  do  so  in  any  case,  he  must  give  notice  of 
his  intention  to  do  so,  before  making  the  advances.  (3 
Kenfs  Com.  460 ;  The  Augusta,  1  Dod.  283 ;  The  Jane,  1 
Dod.  461 ;  The  Hunter,  Ware,  251 ;  The  H&ro,  2  Dod.  143 ; 
The  Lord  Coch/ram,  2  W.  Boh.  320 ;  The  John  and  Alice,  1 
W.  O.  a  293 ;  Hurry  v.  Hurry,  2  W.  C.  C.  148 ;  The  Em- 
peror, Bee^s  B.  339 ;  Hendrickson  v.  Pryor,  1  Brock.  396, 
and  cases  cited ;  TAe  Yicba,  4  BUttchforffs  C.  C.  B.  352 ; 
The  Pamuma,  OlcoU  343.) 

Here  the  advances  were  made  by  Steineman  &  Lud- 
wig,  relying  upon  the  funds  which  they  had,  and  would 
receive  as  consignees,  and  before  a  bottomry  bond  for 
them  was  in  contemplation. 

2.  The  lender  on  bottomry  must  exhibit  an  account  of 
the  items  advanced,  with  sufficient  proofs  to  support 
them,  to  enable  the  Court  to  judge  of  their  necessity, 
and  in  order  that  they  may  be  separately  weighed  and 
considered.  (Tlie  Aurora,  1  Wheaton,  96;  The  Bridge- 
water^  OkotCs  B.,  35,  and  cases  cited.)    The  only  account 
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exhibited,  in  the  case  at  bar,  is  the  general  one,  amount- 
ing to  frs.  52,886.  It  shows,  in  a  great  measure,  only 
the  kind  of  supplies  and  materials  furnished,  and  not  the 
things,  nor  their  amount.  "Ship  chandlery,"  to  the 
amount  of  frs.  7,873^,  and  "cash  to  captain,  frs. 
12,300,"  are  general  terms.  The  Court  can  form  from 
them  no  opinion  as  to  the  necessity  of  such  expenditure. 
It  is  incumbent  upon  the  creditor  who  claims  an  hypo- 
thecation, to  prove  both  the  actual  existence  of  the  neces- 
sity of  those  things  which  give  rise  to  his  demand,  and  that 
the  funds  requisite  to  obtain  those  things  could  be  pro- 
cured in  no  other  way  than  by  the  execution  of  a  bottomry 
bond.  {The  Aurora^  1  TT.,  96.)  {a)  As  to  the  necessity  of 
the  items,  it  must  be  shown  that  the  expenditure  was  for 
the  safety  or  security  of  the  ship,  or  for  repairs  or  neces- 
saries which  were  reasonably  fit  and  proper  for  the  com- 
pletion of  the  voyage,  and  such  as  a  prudent  owner 
would  have  ordered,  under  all  the  circumstances,  had  he 
been  present.  {Prince  of  Saae  Cobwrg  Qofha^  3  Hagg.^ 
392 ;  3  Moore's  P.  C.  C. ;  The  Befiance,  SHagg.,  74 ;  Hen- 
dHcksen  v.  Prior j  1  Brock. ,  396,  and  cases  cited ;  The  Ore- 
Ma,  3  Sagg.j  75 ;  Bucher  v.  Conynham^  2  Peters'  Ad.  JK.,  295 ; 
The  Hersey,  3  Hogg.,  404 ;  Hurry  v.  Hmry,  2  W.  C.  C. 
148;  The  John  dk  Alice,  1  W.  C.  O.,  293;  The  Augusta, 
1  Dod.,  287 ;  The  Medora,  1  Sprague,  138,  and  cases  cited ; 
The  Osmardi,  3  W.  Rol. ;  The  Lord  Cochrane,  2  W.  Bob., 
320 ;  The  Aurora,  1  Wheaton,  96 ;  The  Virgin,  8  Peters ; 
The  Fortitude,  3  Sumner;  3  Wash.  C.  C,  484;  TFaiw- 
wright»y.  Crawford,  4  DaM.,  225;  Meroni  v.  Shailes,  12 
Conn.,  489 ;  3  KenVs  Com.,  and  cases  cited ;  1  Pa/rsons' 
Ma/r.  Law,  p.  422,  and  cases  cited ;  Burke  v.  Brig  M. 
P.  BAch,  Clifford's  B.,  314,  and  cases  cited.)  (6)  Libel- 
lants  having  failed  to  exhibit  an  account  of  the  items 
covered  by  their  general  balance  of  account,  must  show 
the  actual  existence  of  the  necessity  of  their  entire  ex- 
penditure, in  order  to  sustain  the  bottomry  given  to 
sustain  a  general  balance.    This  they  fail  to  do.    (c)  Is  or 
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can  the  bottomry  bond  be  sustained  on  the  plea  that  the 
consignees  might  have  arrested  the  ship  for  their  ad- 
vances by  the  general  maritime  law.  They  must  meet 
the  same  question  of  necessity  as  to  the  items  furnished, 
in  order  to  sustain  their  claim  to  a  maritime  lien,  that 
they  have  to  meet  in  order  to  sustain  a  bottomry  bond, 
{Pratt  V.  Beedj  21  How.  JK.,)  and  a  mere  liability  to  arrest 
will  not  sustain  a  bottomry  bond,  {The  OsmanU^  3  W.  JB06., 
p.  198 ;  The  Prince  George,  4  M.  P.  C.  (7.,  21 ;  The  Augusta, 
supra ;  The  Boyal  Arch,  Swdbey,  279,)  nor  will  a  mere 
threat  to  arrest  the  ship,  though  it  be  for  a  debt  of  the 
ship.  {The  Aurora,  supra;  The  Boston,  1  Blatchf.  <&  How., 
309,  and  cases  cited.)  {d)  Advances  to  the  ofScers  and 
crew  are  not  such  necessaries  as  will  justify  the  giving 
of  a  bottomry  bond.  {The  Cognac,  2  Hagg.,  385 ;  The 
Magoun,  Olcott,  65.)  In  the  former  case,  advances  paid 
before  the  termination  of  the  voyage,  and  included  in 
a  bottomry  bond,  were  disallowed,  on  the  ground  that 
it  was  a  premature  payment,  and  might  never  become 
due,  and,  if  paid  in  this  form,  might  fall  upon  the  owners 
of  the  cargo.  In  the  case  at  bar,  if  such  advances  were 
allowed,  they  would  fall  upon  a  prior  mortgagee.  And, 
on  the  general  principles  of  maritime  law,  the  wages  of 
the  crew  are  made  to  depend  upon  their  fidelity  to  the 
ship  when  she  is  in  distress.  (3  Kenfs  Comm.,  274,  and 
cases  cited ;  2  Parsons^  Mwr.  Law,  589,  and  cases  cited ; 
AVbott  on  Shipping,  173,  marginal.)  {e)  The  libellants 
cannot  avail  themselves  of  tHe  words  **fit  and  proper," 
found  in  the  opinion  of  Judge  Story,  in  the  case  of  The 
Fortitude,  (supraj  for  these  words  are  qualified  by  the 
expression,  '*  such  as  a  prudent  owner  would  have  pur- 
chased, had  he  been  present."  The  conduct  of  the  con- 
signees, in  the  case  at  bar,  was  far  from  prudent.  With 
the  ship  under  attachment  for  frs.  39,000;  forewarned, 
by  the  prevalence  of  cholera,  that  their  expectations  of 
procuring  a  full  complement  of  passengers  would  not  be 
realized  ;  professedly  aware  of  the  impossibility  of  rais- 
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ing  funds  upon  the  credit  of  the  owner  of  the  ship,  ot  of 
the  Continental  Mail  Steamship  Gompany;  and  fully 
aware  of  the  existence  of  Mr.  Fiedler's  mortgage  for 
$90,000  on  the  ship,  they  made  no  effort  to  check  the 
reckless  expenditure  proven  in  this  case,  but  paid  bill 
after  bill,  without  investigation  or  inquiry,  and,  at  the 
last  moment,  sought  to  save  themselves  from  loss,  by 
shifting  it  upon  the  shoulders  of  the  mortgagee.  Such 
conduct,  if  it  be  not  willfully  fraudulent,  is  so  grossly 
negligent  as  to  be  virtually  so. 

Libellants  have  entirely  failed  to  prove  any  effort  to 
obtain  the  money  necessary  t^  cancel  their  claim  for 
general  balance  of  account  in  any  other  way  than  by  the 
giving  of  a  bottomry.  As  to  the  general  balance  of 
account,  there  is  no  evidence  of  the  necessity  of  a  resort 
to  bottomry,  in  order  to  secure  it.  It  does  not  follow 
that,  because  no  one  would  advance  frs.  39,000,  without 
the  security  of  a  bottomry  bond,  that  the  sum  of  frs. 
17,000  could  not  be  raised  without  that  security ;  and, 
indeed,  libellants  nowhere  say  or  pretend  that  it  could 
not. 

3.  The  bond  in  suit  is  not  only  clearly  invalid,  so  far  as 
it  sought  to  secure  the  general  balance  of  account,  but  it 
is  equally  invalid  as  to  the  amount  raised  upon  it  to 
release  the  vessel  from  arrest  for  the  debt  of  Salem. 

The  attachment  of  the  vessel  at  Antwerp  was  to  en- 
force the  payment  of  a  debt  due  from  William  Salem, 
growing  out  of  bills  of  exchange  drawn  oti  him,  and  pro- 
tested for  non-payment.  By  the  general  maritime  law, 
such  debt  did  not  constitute  a  maritime  lien  upon  the 
Oircassian,  nor  is  there  any  evidence  that  it  did  by  the 
laws  in  force  at  Antwerp.  The  prayer  of  the  request  to 
seize  the  Oircassian  invokes  a  principle  of  equity,  that 
creditors  may  be  protected  by  the  "  order  of  the  Courts 
of  the  country  where  the  personal  property  or  real 
estate  of  a  foreign  debtor  is  situated,  even  though  the 
creditor  be  also  a  foreigner."     In  every  respect,  so 
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far  as  the  papers  disclose,  the  proceedings  at  Antwerp 
were  precisely  identical  with  our  State  proceedings  hy 
attachment  against  non-resident  debtors,  and  could  no 
more  constitute  or  give  rise  to  a  maritime  lien,  than 
could  an  attachment,  issued  out  of  the  courts  of  the 
State  of  New  York  against  a  non-resident  debtor,  and 
levied  upon  his  interest  in  a  foreign  ship.  Therefore, 
only  the  interest  of  William  Salem,  over  and  above  the 
mortgage,  could  have  been  attached,  or  sold,  had  the 
proceedings  so  commenced  terminated  in  a  judicial  sale. 

The  vessel  was  not  seized  under  a  1q.w  giving  a  spe- 
cific lien  upon  the  ship,  as  contradistinguished  from  a 
lien  upon  the  interest  of  the  owner  in  the  ship,  and  the 
cases  in  which  the  master  may  hypothecate  his  ship 
to  procure  her  discharge  'from  arrest  to  enforce  such 
Hen  do  not  apply.  In  such  cases,  good  sense  and  equity 
support  the  bottomry  ;  because,  {a)  It  has  been  given  in 
discharge  of  a  debt,  by  which  the  ship  has  been  pre- 
served, or  its  value  enhanced — i.  e.,  a  debt  for  repairs, 
supplies,  or  to  relieve  the  vessel  from  distress,  enable 
her  to  perform  her  voyage  and  earn  freight — and  has 
imposed  no  new  burden  upon  the  ship.  In  such  a  case, 
the  lien  has  only  changed  its  form  from  a  tacit  to  an 
express  one,  with  the  addition  of  maritime  interest.  (&) 
The  liability  of  a  ship,  in  specie^  for  supplies  and  repairs 
furnished  in  a  foreign  port,  and  for  advances  made  to 
relieve  her  when  in  distress  from  casualties  incident  to 
navigation,  may  be  presumed  to  be  known  to  all  inter- 
ested in  her ;  and  the  law  presumes  their  assent,  when, 
under  such  circumstances,  her  master,  unable  to  commu- 
nicate with  her  owners,  gives  a  bottomry  for  her  relief. 

In  the  case  at  bar,  however,  the  above  reasons  do  not 
S'PPly-  Here,  the  question  is  simply.  Can  a  general 
creditor,  finding  a  ship  of  his  insolvent  debtor  in  a  for- 
eign port,  by  means  of  an  attachment,  turn  his  debt 
from  a  simple  contract  debt  into  a  maritime  one,  and 
thus  secure  the  advantage  of  maritime  interest,  and  the 
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security  of  a  bottomry?  This  proposition  cannot  be 
maintained.  (1.)  It  would  be  unjust,  and  productive  of 
irreparable  damage  and  confusion  of  rights  and  remedies, 
if  a  creditor  could,  at  his  option,  enforce  and  secure  his 
simple  contract  debt  against  a  debtor  happening  to  have 
a  ship,  or  an  interest  in  a  ship,  in  a  foreign  port,  by  con- 
verting it  into  a  maritime  lien,  by  hypothecation,  upon 
the  entire  ship.  If  he  could  do  this,  then,  whether  the 
debt  Tfere  valid  or  invalid,  honest  or  dishonest,  outlawed 
or  still  existing,  usurious  or  otherwise,  the  sacred  obliga- 
tion of  bottomry  would  exist  therefor ;  and,  made  payable 
at  the  end  of  a  voyage  other  than  to  the  home  port,  it 
would  be  enforced,  without  an  opportunity  to  the  owner 
to  defend  himself  against  a  claim,  which,  in  the  place 
where  the  contract  was  made,  could  never  be  enforced. 
"It  would  seem  against  the  policy"  of  the  law,"  says 
Judge  Story,  in  the  case  of  the  Aurora,  **  to  permit  a 
party  in  this  manner  to  obtain  advantages  from  his  con- 
tract, for  which  he  had  not  originally  stipulated.  It 
would  hold  out  temptations  to  fraud  and  imposition,  and 
enable  creditors  to  practice  gross  oppressions,  against 
which  even  the  vigilance  and  good  faith  of  an  intelligent 
master  might  not  always  be  a  sufficient  safeguard  in  a 
foreign  country^"  These  results  would  follow,  whether 
the  bond  were  given  directly  to  the  creditor,  or  to  a  third 
person.  If,  in  the  latter  case,  the  bond  could  be  allowed, 
.  the  creditor  would  only  need  to  secure  the  services  of  a 
friend,  who  should  appear  upon  the  scene  as  a  stranger, 
and,  after  the  plunder  was  secured,  divide  the  profits 
with  his  principal.  Barely,  if  ever,  could  the  collusion 
be  proved  to  the  Court.  (2.)  In  the  case  supposed,  the 
rights  of  part  owners  must  be  overridden,  and  the  bot- 
tomry, given  to  release  the  vessel  from  arrest  for  the 
debt  of  one  part  owner,  must  be  enforced  against  the 
whole  ship.  The  only  remedy  of  the  part  owner,  whose 
property  has  thus  been,  through  the  prostitution  of  legal 
process,  appropriated  to  pay  another  man's  debt,  is  a 
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civil  action  against  a  probably  insolvent  debtor.  (3.)  If 
the  creditor  be  rapacious,  or  the  debt  exceed  the  value 
of  the  ship,  then  the  cargo  must  be  embraced  in  the 
bottomry  bond ;  for,  where  the  master  may  hypothecate 
the  ship,  he  may  the  cargo  also.  (4.)  JSTot  only  the  fore- 
going consequences  would  result  from  the  proposition 
that  a  bottomry  bond  may  be  given  to  release  a  vessel  in 
a  foreign  port  from  an  arrest  for  a  general  debt  of  her 
owners,  but,  as  in  the  case  at  bar,  mortgagees  who  in 
good  faith  have  advanced  their  money  to  the  owner  upon 
the  security  of  the  ship,  are  robbed  of  their  priority,  and 
postponed  to  subsequent  general  creditors,  who,  in  their 
contracts,  trusted  to  the  personal  credit  of  the  owner, 
without  any  security.  And,  generally,  it  is  not  too 
much  to  say,  that  to  maintain  such  a  doctrine,  would  be 
to  overturn  well-settled  principles  of  the  maritime  law, 
to  the  great  detriment  of  commerce,  and  the  security  of 
property  in  ships  and  vessels. 

The  bond  in  the  case  at  bar  is  not  only  void  upon 
principle,  so  far  as  it  includes  the  moneys  given  to  release 
the  vessel  from  arrest,  but  is  also  void  according  to  the 
decisions  in  the  following  cases :  The  OsmanUf  3  W.  Boh. 
198 ;  The  Aurora^  1  Wheat.,  96. 

Even  if  the  bond  could  be  sustained  upon  principle 
or  authority  as  to  the  frs.  39,000,  there  is  no  proof  of  any 
debt  due  from  Salem  to  the  attaching  creditor,  or  that  the 
proceedings  conmienced  by  the  attachment  ever  estab- 
lished any  such  debt,  or  indeed  ever  proceeded  to  a  judi- 
cial determination,  or  that  the  libellants  ever  paid  or  were 
called  upon  to  pay  the  debt,  or  any  part  of  it,  or  to  make 
good  their  guaranty  to  the  attaching  creditors,  or  any  part 
of  it.  They  stand  only  in  the  relation  of  sureties  to 
Salem,  their  principal.  They  show  neither  that  Salem 
has  been  called  ui>on  to  pay  the  amount  of  the  debt,  nor 
that  they  have  paid  it,  in  his  default,  as  sureties. 

4.  The  evidence  shows  clearly  that,  although  means  * 
existed,  and  were  available,  by  which  the  master  and 
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consignees  of  the  Circassian  could  have  communicated 
with  the  owners  in  New  York,  and  received  their  advices 
as  to  giving  a  bottomry  bond  on  the  ship,  long  before 
the  ap]K)inted  day  for  sailing,  and  long  before  the  giving 
of  the  bond,  no  such  communication  was  made  or  at- 
tempted. The  testimony  is  positive,  that  they  tele- 
graphed to  the  owners  in  New  York  the  arrival  of  the 
Circassian  at  Antwerp,  and  that  by  the  same  means  they 
c^nld  have  asked  instructions  as  to  the  proposed  bot- 
tomry bond.  They  should  have  done  so.  However 
great  the  necessity,  and  notwithstanding  the  presump- 
tion or  probability  that  the  owner  cannot  respond,  the 
authority  of  the  master  to  execute. a  bottomry,  arising 
as  it  does  clearly  ez  necessitatef  does  not  exist  when  he 
can  communicate  with  the  owner.  There  is  no  pretence 
of  an  attempt  to  do  so  in  this  case,  nor  any  excuse  for 
its  omission.  The  omission  to  do  so  is  fatal  to  the  valid- 
ity of  the  bond  in  suit.  {La  YsabeH^  1  Dod.y  274 ;  Baydl 
Arch,  8wabey,  275 ;  WaUaoe  v.  Fiddm,  3  W.  Bob.,  243 ; 
same  case,  7  Maoris  P.  P.  C,  398 ;  The  Bonaparte,  8 
Moore's  P.  C.  C,  460 ;  The  Lord  Cochrane,  2  W.  Bob.,  333 ; 
The  Hamburgh.) 

Benedict,  J.  Tn  considering  the  questions  which 
the  facts  of  the  case  present,  it  may  be  noticed  at  the 
outset,  that,  although  the  circumstances  under  which 
this  bond  was  taken  afforded  opportunity  for  collusion 
between  the  creditor,  who  attached  the  steamer,  and  the 
agents,  who  subsequently  took  the  bond,  none  is  sug- 
gested here.  Had  any  circumstances  s^peared  in  any 
way  pointing  to  collusion,  it  would  have  been  incumbent 
*  upon  the  bond-holders  to  present  a  full  and  satisfactory 
explanation  of  them,  before  the  Court  could  be  asked  to 
consider  their  demand. 

Nor  is  there  anything  oppressive  in  the  rate  of  inter- 
test,  which  was  inserted  in  the  bond ;  but  it  is  shown  that 
the  ten  per  cent.,  which  is  provided  for,  is  the  usual 
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charge  upon  commercial  advances  on  merchandise,  in- 
tended to  cover  simple  interest,  with  the  difference  of 
exchange,  commissions,  and  insurance ;  so  that  the  de- 
mand represented  by  the  bond  is  simply  a  sum  of  money 
advanced  by  the  libellants,  with  the  ordinary  expenses 
of  such  an  advance.  Dhe  case  thus  presents  no  features 
of  hardship,  as  against  the  claimant,  but,  on  the  con- 
trary, shows  a  strong  equity  in  favor  of  the  libellants. 
There  appears,  therefore,  no  reason  why  the  bond  in 
question  should  not  receive  that  favorable  consideration 
which  courts  of  admiralty  are  always  inclined  to  give  to 
this  class  of  security*  It  must  also  be  held  subject  to 
those  rules  which  the  courts  have  declared  to  be  appli- 
cable to  such  instruments* 

Turning  then  to  the  bond,  it  is  found  to  be  composed 
of  two  items,  differing  from  each  other  in  their  nature* 
One  is  that  of  frs.  16,576,  consistiug  of  the  general  bal- 
ance of  the  libellants'  account  of  advances,  as  agents  of 
the  steamer.  As  to  this  balance,  it  has  been  shown  in 
evidence  that  the  libellants  made  no  suggestion  of 
security  for  it,  until  after  the  advances  had  been  made, 
and  the  vessel  was  ready  to  depart,  when,  on  presenting 
the  bond  to  the  master  for  signature,  they  stated  that 
they  had  not  intended  to  ask  security  for  the  account, 
but  it  might  as  well  be  inserted,  since  a  bond  was  to 
be  given.  This  evidence  brings  the  portion  of  the  bond 
now  under  consideration  clearly  within  the  rule  which 
declares  that  advances  cannot  be  secured  by  bottomry, 
unless  made  under  an  agreement,  or  at  least  a  reason- 
able expectation,  founded  upon  surrounding  circum- 
stances, that  such  security  would  be  given.  The  rule 
must  therefore  be  applied,  and,  accordingly,  it  must  be 
held  that,  as  to  this  item,  the  bond  is  invalid. 

The  remainder  of  the  principal  of  the  bond  repre- 
sents the  amount  claimed  to  have  been  advanced  by 
the  libellants,  to  procure  the  discharge  of  the  attach- 
ment which  had  been  levied  upon  the  vessel  for  the  per- 
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sonal  debt  of  the  owner,  as  to  which  bottomry  secnrity 
was  agreed  on  by  the  master. 

To  this  item  several  objections  have  been  taken,  a 
single  one  of  which  will  be  noticed  here.  It  is  said  that 
the  item — assuming  that  it  represents  an  actual  advance 
by  the  libellants— cannot  be  allowed,  for  the  reason  that 
the  maritime  law  does  not  authorize  the  master  of  a  ship 
in  any  case,  to  raise  money  by  bottomry  for  the  purpose 
of  releasing  his  ship  from  an  attachment  levied  to  collect 
a  personal  debt  of  the  owner,  for  which  the  ship  herself 
is  in  no  way  liable. 

To  the  important  question  thus  raised  I  have  given 
great  consideration,  aided  by  very  careful  arguments  on 
the  part  of  the  advocates,  and  a  reference  to  all  the  cases 
calculated  to  throw  light  upon  it.  There  are,  undoubt- 
edly, difficulties  and  dangers  in  permitting  the  exercise 
of  such  a  power  by  the  master  of  a  ship ;  but  there  are 
also  strong  reasons  against  the  absolute  denial  of  the 
power,  arising  out  of  the  nature,  employment,  and  possi- 
ble necessities  of  this  peculiar  class  of  property ;  and  I 
greatly  doubt  whether  the  rule  contended  for  by  the 
claimants  can  be  laid  down  as  a  fixed  rule,  applicable  in 
all  cases. 

Bottomry  bonds  are  the  creatures  of  necessity  and 
distress.  They  are  permitted,  in  order  to  enable  the 
ship  to  save  herself  from  disaster,  and  to  continue  the 
employment  for  which  she  is  constructed ;  and  when,  in 
any  case,  that  object  has  been  attained  in  a  proper  man- 
ner, by  means  of  a  bottomry  bond,  as  a  last  resort,  it  is 
doubtful  whether  it  will  do  to  hold  that  the  instrument 
is  unauthorized. 

As  Sir  William  Scott  has  well  said  :  "  Necessity  cre- 
ates the  law — ^it  suspends  rules — ^and  whatever  is  reason- 
able and  just,  in  such  cases,  is  likewise  legal."  {The 
Oratitiidine,  3  Ch,  Bob.  266.)  It  would  seem  neither 
reasonable  nor  just  to  say  that  a  steamer  sent  out  to 
Europe  to  be  the  pioneer  vessel  in  a  new  line,  when  at- 
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tached  far  a  debt  of  the  owner,  and  the  owner's  interest 
liable  to  be  sold  by  due  process  of  law,  must  therefore 
throw  herself  out  of  a  permanent  employment,  and  aban- 
don her  voyage,  thereby  rendering  herself  liable  in  rem 
to  demands  by  way  of  damages  exceeding  the  amount  of 
the  attaching  debt,  when  she  possesses  in  her  bottom  a 
sufficient  basis  of  credit  upon  which  the  master  could 
raise  the  smaller  sum  needed  to  discharge  her  from  the 
attachment,  and  thus  avert  the  disaster. 

If,  therefore,  the  validity  of  this  bond  depended  upon 
the  question  whether  a  sufficient  necessity  existed  to 
authorize  its  execution  by  the  master,  I  should  be  in- 
clined to  hold  that  the  peccdiar  and  embarrassing  circum- 
stances which  attended  the  seizure  of  this  steamer — 
certain  as  they  were,  in  all  human  probability,  to  bring 
disaster  to  the  vessel,  and  great  loss  to  all  interested 
in  her,  if  the  seizure  could  not  be  promptly  terminated — 
were  such  as  to  authorize  the  master  to  raise  by  bottomry 
the  amount  necessary  to  discharge  the  attachment.  The 
primary  object  of  the  bond  was  to  avoid  the  disaster  to 
the  steamer,  which  these  attending  circumstances  would 
certainly  entail,  if  the  attachment  continued ;  and  the 
bond  should  not  lose  the  characteristic  which  it  derives 
from  its  primary  object,  because  an  incidental  effect  of 
it  would  be  to  pay  a  debt  for  which  the  ship  herself  was 
not  liable. 

But  the  validity  of  this  bond  cannot  be  made  to 
depend  upon  the  determination  of  this  question  alone, 
inasmuch  as  an  additional  objection,  applicable  to  the 
whole  bond,  has  been  taken  by  the  claimants,  which  the 
libellants  have  not  been  able  satisfactorily  to  answer ; 
and  that  is,  that  the  master  omitted  to  communicate 
with  his  owner,  before  executing  the  bond*  Such  a 
communication,  when  it  can  be  had,  is  as  important 
to  be  shown  as  the  necessity  of  the  ship.  In  the  case 
of  The  Oriental,  where  the  point  escaped  the  attention 
of  the  Court  below,  a  reversal  was  granted  upon  this 
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IK>iDt  alone.  {7  Maoris  P.  C  398.)  The  utility  of  the  rule 
requiring  notice  to  the  owner,  when  practicable,  is 
obvious.  It  imposes  no  additional  burden  upon  the 
ship,  and  no  difficult  duty  upon  the  lender,  while  its 
observance  makes  fraud  and  collusion  more  difficult,  and 
often  dispels  doubts  which  would  otherwise  arise  in 
cases  of  tUs  class.  It  is  a  rule  which  should  not  be 
relaxed,  and  in  the  present  case—a  case  the  equities  of 
which  I  have  fully  stated,  in  order  that  my  opinion  may 
indicate  the  importance  which  I  attach  to  the  rule— it  is 
fully  applicable,  for  it  is  shown  that  there  was,  at  the 
time,  telegraphic  communication  between  Antwerp  and 
New  York,  the  home  of  the  owner,  and  that  resort  was 
had  to  that  mode  of  communication  to  announce  the 
steamer's  arrival  in  Antwerp.  This  fact  must  have  been 
known  to  the  libellants,  from  their  position  as  agents  of 
the  ship,  and  ordinary  prudence  on  their  part  would 
have  suggested  notice  to  the  owner  of  the  necessity  of 
the  ship,  and  the  intention  to  take  a  bond.  They  knew 
that  such  notice  was  practicable,  and  that  it  had  not 
been  given,  and  they  are  chargeable  with  knowledge 
that,  in  the  absence  of  such  notice,  under  the  circum- 
stances, the  master  was  without  authority  to  bottomry 
his  ship. 

For  this  reason,  therefore,  I  must  declare  the  bond 
in  question  not  to  be  binding  upon  this  steamer,  and, 
accordingly^  I  dismiss  the  libel,  with  costs. 
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THE  STEAMBOAT  HBNDEIOK  HUDSON. 

JuRisDicTioir. — Salvage. — A  FLOATnra  Hotbl. — Costs. 

A  steamboat  had  been  dismantled,  and  stripped  of  her  boiler,  engine,  and  paddle- 
wheels,  and  fitted  up  as  a  saloon  and  hotel,  and  used  as  such  (or  some  months,  and 
was  being  towed  to  another  place,  to  be  there  nsed  in  a  similar  way,  and,  while 
BO  being  towed,  got  ashore,  and  it  was  necessary  to  lighten,  her  by  pumping,  and 
a  steam  propeller  was  employed  for  that  purpose,  whose  owner  afterwards  filed 
A  Ubel  against  the  hulk,  to  recover  compensation  for  sach  pumping,  as  a  salvage 
serviee : 

ffeld,  That  the  hulk  was  not,  at  the  time,  engaged  in  commerce  and  navigation, 
in  such  a  sense  as  to  be  liable  in  rem,  in  admiralty ; 

Whether  it  would  be  liable  for  a  tort  or  injury  committed  by  it,  quere; 

That  the  libel  must  be  dismissed,  f<^r  want  of  jurisdiction,  without  costs. 

BijATGhford,  J«  The  libel,  in  this  case,  is  pro- 
pounded as  one  of  salvage,  against  the  steamboat 
Hendrick  Hudson,  to  recover  the  sum  of  $546,  for  ser- 
vices rendered  by  the  steam  propeller  John  Fuller, 
owned  by  the  libellants,  to  the  said  steamboat,  on 
the  20th  of  May,  18G9,  in  pumping  water  out  of  her, 
and  keeping  her  afloat,  and  towing  her.  The  principal 
defence  set  up  in  the  answer  is,  that  the  thing 
proceeded  against  was,  at  the  time  the  service  was  ren- 
dered, and  at  the  time  of  its  seizure  under  the  process  in 
this  suit,  a  hulk,  without  motive  power,  not  used  in  com- 
merce in  any  manner,  but  used  as  a  hotel,  at  Polipel's 
Island,  in  the  Hudson  river,  opposite  ITewburgh,  and 
that  this  Oourt  has  no  jurisdiction  to  proceed  in  rem 
against  such  hulk.    The  hulk  had  once  been  a  steam- 
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boat,  but  was  dismantled  as  such,  and  stripped  of  its 
boilers,  and  engine,  and  paddle-wheels,  and  purchased 
by  the  claimant.  In  that  condition,  it  was  taken  from 
the  city  of  New  York  to  Saugerties,  on  the  Hudson 
river,  and  there  fitted  up  as  a  saloon  and  hotel.  It 
remained  at  Saugerties  during  the  winter  of  1868,  and 
until  May,  1869,  ashore,  with  the  tide  rising  and  falling 
in  it.  In  May,  1869,  the  leaks  in  it  were  stopped  suffi- 
ciently to  enable  it  to  be  floated,  and  it  was  towed  from 
Saugerties  to  Polipers  Island  by  a  tug-boat.  While  the 
tug-boat  was  endeavoring  to  put  the  hulk  in  the  position 
in  which  its  owner  desired  to  have  it,  and  before  it 
reached  such  position,  it  struck  the  bottom,  near  the 
island,  and  became  immovable.  To  move  it  farther,  re- 
quired that  more  floating  power  should  be  given  to  it, 
by  overcoming,  by  pumping,  the  leaks  through  which 
the  water  entered  it.  For  this  purpose,  the  libellants 
were  applied  to,  and  their  propeller,  by  pumping  water 
out  of  the  hulk  faster  than  it  came  in,  gave  the  hulk 
more  floating  power,  and  then,  by  pushing  or  pulling  it, 
or  both,  moved  it  .to  a  point  designated  by  its  owner, 
where  it  was  suffered  again  to  sink,  and  rest  on  the  mud 
at  the  bottom,  near  the  island.  For  this  service  to  the 
hulk,  the  suit  is  brought. 

Although  this  hulk  or  structure  had  been  once  a  ves- 
sel, in  the  full  sense  of  the  term,  and  subject  to  the 
admiralty  and  maritime  jurisdiction  of  the  proper  courts 
of  the  United  States,  and  although  its  form  and  shape 
under  water  continued  to  be  those  of  a  vessel,  yet  I  think 
that,  in  the  actual  circumstances  of  its  physical  exist- 
ence, this  Oourt  was  and  is  without  jurisdiction  over  it, 
in  rem,  in  resi>ect  of  the  claim  sued  on  in  this  suit.  This 
hulk  was  not,  in  any  proper  sense,  engaged  in  commerce 
or  navigation.  A  floating  house  of  religious  worship,  or 
a  floating  swimming  bath,  or  a  floating  residence,  could 
be  towed,  and,  in  such  a  sense,  navigated,  but  such  a 
structure  would  not  be  engaged  in  navigation,  in  such  a 
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sense  as  to  be  liable  in  rem^  in  the  admiralty,  for  a  service 
like  the  present  one.  The  fact  that  the  stmcture  has 
the  shape  of  a  vessel,  or  had  been  once  nsed  as  a  vessel, 
or  could,  by  proper  appliances,  be  again  used  as  such, 
cannot  affect  the  question.  The  test  is,  the  actual  status 
of  the  structure,  as  being  fairly  engaged  in  commerce  or 
navigation.  A  contract,  claim,  or  service,  to  be  cogniz- 
able in  the, admiralty,  must  be  maritime,  in  such  a  sense 
that  it  concerns  rights  or  duties  appertaining  to  commerce 
or  navigation.  (1  CankUng^s  Admiralty^  8 ;  The  Belfast^ 
7  WaXUmj  624,  637.)  Though  the  service  in  the  present 
case  was  maritime  in  one  sense,  because  the  hulk  was  in 
the  water,  yet  it  was  not  maritime  in  such  a  sense  as  to 
bring  the  case  within  the  admiralty  and  maritime  juris- 
diction of  this  Court,  under  the  grant  of  judicial  power 
conferred  on  it  by  the  9th  section  of  the  Act  of  September 
24th,  1789,  (1 JJ.  8.  Stat,  at  Large,  76,  77,)  under  the  author- 
ity of  the  2d  section  of  the  3d  article  of  the  Oonstitution. 
The  service  did  not  fairly  and  legitimately  concern  any 
right  or  duty  which  api)ertained  to  commerce  or  naviga- 
tion, or  to  a  structure  engaged  in  commerce  or  navigation. 
Whether  the  structure  in  question  would  or  would  not 
be  liable  i^  rem,  in  the  admiralty,  for  a  tort  or  injury 
committed  by  it  on  navigable  waters,  depends  on  differ- 
ent considerations,  and  is  not  necessarily  determined  by 
holding  it  not  to  be  liable  in  this  suit. 

The  libel  must  be  dismissed  for  want  of  jurisdiction, 
but  without  costs  to  the  claimants.  (The  McDonald^  4 
JBtetcfc/.  a  a  IS.,  477.) 

Barney^  BuUer  dk  Parsons,  for  libellants. 


Beti^  Donahue  <k  Cooke,  for  claimant. 
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AND  ROSA  LOWENSTEIN. 

Costs  nr  Iktolumtabt  Bankruptct  Prookedinos. — Makshal^s 

Fexs. — Sbt-oft. 

Wliere  a  petiHon  in  inyolaotary  bankruptcy  is  dismiaaed,  with  oosta  as  against 
the  petitioner,  the  petitioner's  debt  against  the  bankrupt  will  not  be  allowed  to 
be  set  off  against  the  eosts. 

In  order  to  the  taxation  of  charges  by  the  marslial  far  the  keeping  of  property  In 
snch  proceedings,  nnder  the  47th  section  of  the  bankruptcy  Act,  it  must  be 
shown  that  such  expenses  are  just  and  reasonable,  and  have  been  actually  in- 
curred and  paid  by  the  marshal. 

Blatchfohd,  J.  This  is  an  appeal,  by  the  petitioning 
creditor,  from  the  taxation  of  costs  by  the  register,  on 
the  dismissal  of  the  petition,  in  a  proceeding  in  involnn- 
tary  bankruptcy.  The  items  allowed,  and  complained 
of  by  the  creditor,  were  all  of  them  properly  allowed, 
except  the  item  of  $1,007.50,  for  403  days,  at  $2.50  per 
day,  allowed  to  the  late  marshal,  as  expenses  of  keeping 
property,  from  November  11th,  1867.  to  December  17th, 
1868.  The  item  is  charged  by  the  late  marshal,  as  ex- 
penses. But  his  affidavit  in  regard  thereto  is  defective, 
inasmuch  as  it  only  states  that  snch  expenses  were  neces- 
sarily incurred  by  him,  and  are  just  and  reasonable.  It 
ought  to  state  that  they  have  been  actually  incurred  and 
paid  by  him,  and  are  j  ust  and  reasonable.  The  47th  section 
of  the  bankruptcy  Act  allows  to  the  marshal,  for  custody 
of  property,  ''his  actual  and  necessary  expenses,  upon 
returning  the  same  in  specific  items,  and  making  oath 
that  they  have  been  actually  incurred  and  paid  by  him, 
and  are  just  and  reasonable,  the  same  to  be  taxed  or 
adjusted  by  the  Court,  and  the  oath  of  the  messenger 
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shall  not  be  conclusive  as  to  th^  necessity  of  such  ex- 
penses." By  the  fee  biU  of  February  26th,  1853,  (10  TJ. 
8.  Stat,  at  La/rge^  164,)  the  marshal  is  allowed  the  neces- 
sary expenses  of  keeping  property  attached  or  libelled 
in  admiralty,  not  exceeding  two  dollars  and  fifty  cents 
per  day.  The  word  ^^ expenses"  implies  an  expenditure 
or  payment,  and  nothing  can  be  allowed  as  expenses, 
under  section  47,  which  is  not  shown  affirmatively  to 
have  been  necessary,  and  just  and  reasonable  in  amount, 
and  to  have  been  actually  paid.  The  rule  in  admiralty 
is,  that,  to  authorize  an  allowance  for  a  keeper,  it  must 
be  shown  that  he  was  necessarily  employed,  from  a  pru- 
dent precaution  in  regard  to  the  interests  of  all  concerned 
in  the  property  ;  that  he  actually  continued  in  charge  of 
the  property  for  the  time  charged ;  and  that  the  sum 
chargeil  was  not  only  paid,  but  was  reasonable  for 
the  service,  {the  Trial,  1  Blatdkf.  <6  How.,  94,  113,) 
The  same  rule  has  been  applied  to  the  case  of  a  seizure 
by  the  marshal  of  property  proceeded  against  by  the 
United  States,  by  information,  as  forfeited  under  the 
int'Crnal  revenue  laws.  (300  Ba/rrds  of  Alcohol,  1  Bene- 
dict, 72.)  The  proofs  taken  in  the  present  case,  on  the 
taxation  before  the  register,  are  not  sufficiently  full  as  to 
the  necessity  for  the  employment  of  the  keeper  charged 
for,  or  as  to  his  actual  daily  continuance  in  custody  of  the 
property.  As  to  his  payment,  they  not  only  do  not  show 
that  he  was  paid  the  amount  charged,  but  they  show  that 
he  was  paid  but  a  small  part  of  it.  The  rule  laid  down  in 
the  case  last  cited  is  the  proper  one,  and  must  be  followed. 
It  is  this :  *^  The  sum  actually  paid  a  keeper  to  watch 
property  in  custody,  not  exceeding  $2.50  a  day,  may  be 
taxed  by  the  clerk,  upon  satisfactory  proof  that  a  pru- 
dent precaution  in  regard  to  all  concerned  in  the  prop- 
erty justified  the  marshal  in  placing  a  keeper  over  it ; 
that  the  keeper  actually  continued  in  charge  of  it  for  the 
^ne  specified;  and  that  the  sum  charged  therefor  is 
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reasonable  for  th^  senftoe,  and  has  been  actually  paid  by 
the  marshal/* 

The  case  is  referred  back  to  the  renter,  as  to  this 
item  of  keeper's  feesi  to  take  farther  proofs,  if  offered, 
and  tax  the  item  on  the  principles  above  laid  down. 

The  motion  made  by  the  petitioning  creditcnr,  to  off- 
set his  claim  against  the  debtor  against  the  costs,  when 
taxed,  is  denied. 

O.  A.  Seixaif  fbr  the  creditor. 
J.  H»  T.  AtmU^  for  the  debtors. 


OCTOBER,  1869. 

THE  STEAM  PEEET-BOAT  AMBEIOA. 

Collision  ih  East  Ritsb. — ^VkssIblb  CBOBsnro. — ^Fobtino  Helm^ 

Whistlxs. 


A  steam  Tessel  baa  do  rij^ht  t6  select  for  herself  i  particnUr  course,  and,  by  tlie 
use  of  her  whistle,  {nrescribe  to  another  steam  vessel  a  particular  course,  with- 
out regard  to  the  Act  for  preyenting  cc^isioBS. 

Article  18  of  that  Act  only  applies  when  each  yessel,  by  day,  sees  the  masts  or 
the  line  of  the  keel  of  the  other  in  a  line,  or  nearly  in  a  line,  with  her  own  masts 
or  the  line  of  her  own  keel,  and  when,  by  night,  each  ressel  is  in  sncb  a  posi- 
tion as  to  see  both  of  the  side-lights  of  the  other. 

llie  steamboat  F.  was  going  down  the  East  rirer,  with  the  ebb  tide,  and  the 
ferry-boat  K  was  crossing  from  New  York  to  Brookljna,  and  heading  np  against 
the  tide,  so  as  to  swing  into  her  slip,  in  snch  a  position  that,  if  both  vessels  had 
kept  on,  the  F.  wonld  have  passed  ahead  of  the  A.,  and  between  her  and  the 
Brooklyn  shore.  The  F.  blew  one  whistle,  and  ported,  whereupon  tiie  pilot  of 
the  A.,  seeing  that,  if  both  vessels  kept  on,  the  A.  wonld  be  struck  on  her  star- 
board side,  also  ported,  and  the  two  vessels  came  together  nearly  head  on : 

Beldt  That  the  F.  was  in  fault,  in  porting,  and  attempting  to  cross  the  cour84§Df 
the  A.,  and  that  the  A.  was  not  in  fault. 
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BLATOHFOBt),  J.  This  is  a  libel,  filed  by  the  own- 
ers of  the  steamboat  Fairfield,  against  the  steam  ferry- 
boat America,  to  recover  for  the  damages  cansed  to  tb^ 
Fairfield  by  a  collision,  which  took  place  between  her 
and  the  America,  on  the  13th  of  December,  1867,  at  about 
five  o'clock  in  the  afternoon,  in  the  East  river,  between 
New  York  and  Brooklyn,  a  short  distance  below  the 
Brooklyn  slip  of  the  Fulton  ferry.  The  Fairfield  was  go- 
ing down  the  East  river,  having  come  from  the  Navy  yard 
at  Brooklyn,  and  being  bound  into  the  North  river,  around 
the  Battery.  The  America  was  a  boat  running  on  the 
Fulton  ferry,  from  the  slip  at  the  foot  of  Fulton  street. 
New  York,  to  the  slip  at  the  foot  of  Fulton  street, 
Brooklyn,  and  was  at  the  time  on  a  trip  from  New  York 
to  Brooklyn.  The  tide  was  strong  ebb.  The  case  made 
by  the  libel  is,  that  the  Fairfield  was  going  down,  at 
about  the  middle  of  the  river,  when  the  America  left  her 
slip  on  the  New  York  side  ;  that,  as  the  vessels  neared 
^ach  other,  a  single  whistle  was  blown  by  the  Fairfield, 
to  indicate  her  intention  to  go  to  the  right,  and  the 
wheel  of  the  Fairfield  was  put  to  port^  and  her  head 
sheered  angling  towards  the  New  York  shore ;  that  the 
America  paid  no  attention  to  the  whistle  of  the  Fairfield, 
but  continued  to  haul  more  up  the  river,  and  on  to  the 
Fairfield ;  that,  as  it  was  found  that  the  America  was 
rapidly  hauling  on  to  the  Fairfield,  and  still  continuing 
to  head  more  and  more  up  the  river,  and  that  a  collision, 
if  the  America  kept  on,  would  probably  happen,  the 
bells  of  the  Fairfield  were  rung  to  slow,  stop,  and  back ; 
that  these  orders  were  promptly  obeyed,  and  the  head- 
way of  the  Fairfield  was  nearly,  if  not  quite,  stopped  in 
the  water ;  that,  while  the  Fairfield  was  in  that  condi- 
tion, the  America  blew  two  whistles,  indicating  het 
intention  to  go  to  the  left ;  that,  at  that  time,  the  Amer- 
ica was  so  close  to  the  Fairfield,  that  the  Fairfield,  her 
engine  and  way  being  stopped,  could  do  nothing  except 
continue  to  back  her  engine;  that  the  America  kept 
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on,  at  nearly,  if  not  quite,  fall  speed,  and  struck  the 
stem  of  the  Fairfield,  a  little  on  the  larboard  side,  crush- 
ing in  her  planks  and  timbers,  and  opening  her  forward ; 
and  that  the  Fairfield  commenced  to  take  in  water  rap- 
idly, and  was  backed  into  a  slip  below  the  Brooklyn 
terminus  of  the  Fulton  ferry,  and  there  sank  in  a  few 
moments.  The  libel  alleges,  that  the  collision  happened 
through  the  carelessness,  negligence,  and  want  of  skiU 
and  management  of  those  navigating  the  America,  and, 
among  other  things,  in  not  having  good  and  sufficient 
lookouts,  in  not  promptly  answering  the  single  whistle 
of  the  Fairfield,  in  hauling  up  the  river  in  such  a  mann^ 
as  to  bring  her  upon  the  Fairfield,  in  not  keeping  to  the 
right,  in  blowing  two  whistles,  and  attempting  to  go  to 
the  left  of  the  Fairfield,  when  the  Fairfield  was  lying 
dead  in  the  water,  and  when  she  was  so  near  to  the 
Fairfield  that  a  collision  could  not  be  avoided*  in  passing 
outside  of  the  Fairfield,  and  then  steering  up  the  river 
and  towards  the  Fairfield,  and  in  not  slowing,  stopping, 
and  backing  before  the  collision  was  inevitable*  The 
libel  also  avers,  that  the  management  and  navigation  of 
the  Fairfield  were  correct  and  proper,  as  it  was  her  duty 
to  keep  to  the  right,  and  to  indicate  her  intention  by  a 
single  whistle,  and,  when  she  found  that  the  America 
disregarded  her  signals,  and  continued  to  sheer  on  to 
her,  to  slow,  stop,  and  back.  The  answer  alleges,  that, 
when  the  America  was  within  about  200  yards  of  the 
Brooklyn  shore,  and  about  250  or  300  yards  of  her  slip 
on  the  Brooklyn  side  of  the  river,  and  was  heading  up 
the  East  river,  against  a  strong  ebb  tide,  for  the  purpose 
of  getting  room  to  swing  into  said  slip,  her  pilot  discov- 
ered the  Fairfield,  imder  full  headway,  heading  down 
the  river,  and  towards  the  Brooklyn  shore,  on  a  course 
which,  if  continued,  would  have  carried  her  in  front  of 
and  past  the  America,  on  the  side  towards  the  Brooklyn 
shore ;  that  thereupon  the  America  kept  steadily  on  her 
course  up  the  river,  in  order  that  the  Fairfield  might 
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keep  her  course,  and  pass  in  front  of  the  America,  as  she 
could  easily  have  done,  without  any  collision ;  but  the 
Fairfield,  after  continuing  said  course  until  within  a  short 
distance  of  the  America,  and  when  the  Fairfield  was 
under  full  headway,  and  when  it  was  impossible  for  the 
boats  to  so  change  their  course  as  to  pass  each  other  on 
the  right  without  colliding  with  each  other,  blew  one 
whistle,  indicating  her  intention  to  jiass  on  the  right; 
and  outside  of  the  America,  and  simultaneously  put  her 
helm  hard  to  port,  and  in  that  way  steered  directly  to- 
wards the  America ;  that,  as  soon  as  the  Fairfield  so 
sheered  and  blew  her  whistle,  it  was  obvious  that  she 
would  strike  the  America  on  the  starboard  side,  unless 
the  America  could  be  so  sheered  as  to  receive  the  blow 
upon  her  bow,  or  as  to  admit  of  the  Fairfield's  passing 
on  the  opposite  side  of  the  America,  or  of  striking  her  a 
quartering  instead  of  a  full  blow  on  her  side ;  that  the 
only  course  which  the  pilot  of  the  America  could  there- 
ui>on  properly  adopt,  to  prevent  the  America  from  being 
struck  on  her  starboard  side,  and  being  cut  through,  was 
to  give  one  whistle  as  a  signal,  so  that  the  Fairfield 
might  put  her  helm  as  hard  a-port  as  possible,  and  to 
put  the  helm  of  the  America  hard  a-port  at  the  same 
time ;  that  all  this  was  immediately  done  by  the  pilot  of 
the  America,  and  she  was  immediately  stopped,  and  her 
engines  were  backed,  and  she  had  stopped  her  headway 
by  the  land,  when  the  Fairfield,  continuing  her  course 
directly  towards  the  America,  struck  her,  the  two  vessels 
colliding  head  and  head;  and  that  the  collision  was 
caused  wholly  by  the*  carelessness,  negligence,  and  want 
of  skill  and  management  of  the  persons  navigating  the 
Fairfield,  and,  among  other  things,  in  not  having  a  good 
and  su£Scient  lookout,  or  a  competent  pilot,  in  blowing 
one  whistle,  and  putting  her  helm  to  port,  and  attempt- 
ing to  pass  the  America  on  the  right,  when  she  had  suffi- 
cient room  to  pass  the  America  on  the  left,  and  when 
her  course,  if  continued,  would  have  taken  her  past  the 
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America  on  the  left,  and  when  it  was  plain  that  an  a1> 
tempt  to  pass  on  the  right  would  probably  bring  abont 
a  collision,  and  in  not  dowing,  stopping  and  baddng 
before  the  collision  became  inevitable,  or  so  as  to  lessen 
the  force  of  the  same. 

In  looking  into  the  libel,  the  first  thing  that  arrests 
attention  is  the  fact»  that  it  does  not  state  how  the  two 
vessels  bore  from  each  other,  or  how  they  were  ap* 
preaching  each  other,  when  the  Fairfield  blew  a  single 
whistle,  and  put  her  helm  to  port.  It  only  states, 
that»  as  the  vessels  neared  each  other,  the  whistle  was 
blown  by  the  Fairfleld,  and  her  helm  was  pat  to  port, 
and  her  head  was  sheered  angling  towards  the  Kew  York 
shore.  This  averment  is  entirely  consistent  with  the 
statement  in  the  answer,  that  the  blowing  of  the  whistia 
by  the  Fairfield,  and  the  putting  of  her  helm  to  i>ort, 
and  the  sheering  that  followed,  to<^  place  when  the 
Fairfield  was  on  a  course  heading  towards  the  Brooklyn 
shore,  which,  if  continued,  would  have  carried  her  in 
trout  of  and  past  the  America,  on  the  side  towards  tibe 
Brooklyn  shore,  without  any  collision.  It  is  not  pre* 
tended  in  the  libel,  that  there  was  any  risk  of  collision, 
when  the  Fairfield  blew  her  whistle  and  ported,  or  that 
the  vessels  were  then  meeting  end  on,  or  nesurly  end  oii^  so 
as  to  involve  risk  of  collision,  nor  have  the  libellants  at* 
tempted  to  show  by  proof  any  such  state  of  things.  The 
whole  case  made  by  the  libel  is,  that,  inasmuch  as  the 
Fairfield  blew  a  single  whistle,  and  ported,  ittwas  the 
duty  of  the  America  to  do  the  same ;  that  the  America 
failed  to  do  so  $  and  that,  therefore,  the  America  is 
solely  responsible  for  the  collision.  The  theory  of  the 
libel  is  based  on  the  too  prevalent  and  erroneous  notion, 
that  a  steam  vessel  has  a  right,  by  the  use  of  her  steam 
whistle,  to  select  for  herself  a  particular  course,  and 
prescribe  to  another  steam  vessel  a  particular  course, 
without  regard  to  the  provisions  of  the  Act  of  Congress 
of  April  29th,  1864,  (13  U.  8.  StaL  at  La/rge,  58,)  for  pre- 
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ventiDg  oolliAloiift  on  the  water.    If  there  was  no  risk  of 
coUiftion  liie  moment  before  the  Fairfield  blew  her  whia* 
tie  and  ported,  it  was  not  her  daty  to  port,  and  it  was 
not  inenmbent  on  the  Ameriea  to  port,  and  the  Fairfield 
eoold  not|  by  making  a  signal,  impose  any  soch  obliga- 
tion on  the  America.    The  libel  makes  ont  no  ease  re- 
qniring  the  America  to  port  her  helm,  nnder  article  13 
of  the  said  Act.    That  article  provides  as  follows :    **  If 
two  ships  nnder  steam  are  meeting  end  on,  or  nearly  end 
on,  so  as  to  involve  risk  of  collision,  the  helms  of  both 
shall  be  put  to  port,  so  that  each  shall  pass  on  the  port  side 
of  the  other."    This  mle  applies  only  to  steamers  meet- 
ing, and  only  to  steamers  meeting  end  on,  or  nearly  end 
on,  and  only  when  there  is  risk  of  collisioD.    It  does  not 
apply  when  the  conrses  of  the  two  steamers  are  such 
that  tiiere  is  no  risk  of  collision.    It  does  not  apply  to 
two  steamers  which  mnst,  if  both  keep  on  their  respect- 
ive courses,  pass  clear  of  each  other.    The  only  cases  in 
which  it  applies  are  when  each  of  the  two  vessels  is  end 
on,  or  nearly  end  on,  to  the  other — ^that  is,  cases  in  which, 
by  day,  each  vessel  sees  the  masts,  or  the  line  of  the  keel, 
^  the  other,  in  a  line,  or  nearly  in  a  line,  with  her  own 
masts,  or  the  line  of  her  own  keel,  and  cases  in  which,  by 
night,  each  vessel  is  in  sneh  a  position  as  to  see  both  of 
the^ide-lights  of  the  other  vessel.    It  does  not  apply  to 
cases  in  which,  by  day,  a  steamer  sees  another  steamer 
ahead,  crossing  her  own  course ;  nor,  by  night,  to  cases 
where  the  red  light  of  one  steamer  is  opposed  to  the  red 
light  of  the  other,   or  where  the  green  light  of  one 
steamer  is  opposed  to  the  green  light  of  the  other,  or 
where  a  red  light  without  a  green  light,  or  a  green  light 
without  a  red  light,  is  seen  ahead,  or  where  both  the  green 
and  the  red  lights  are  seen  anywhere  but  ahead.   No  case 
is  made  by  the  libel,  authorizing  the  Fairfield  to  port,  or 
requiring  the  America  to  port.    Nor  does  the  testimony 
on  the  part  of  the^  Fairfield  make  out  a  case  of  meeting 
end  on,  or  nearly  end  on,  at  the  time  the  Fairfield  blew 
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her  single  whistle  and  ported^  On  the  other  hand,  the 
answer,  and  the  testimony  on  the  part  of  the  claimants, 
make  out  a  case  where  the  Fairfield  was  on  a  course  that 
would  have  carried  her  between  the  America  and  the 
Brooklyn  shore,  and  the  America  was  on  a  course  that 
would  have  carried  her  to  the  New  York  side  of  the 
Fairfield,  and  the  courses  of  the  two  vessels  were  such, 
when  the  Fairfield  blew  her  single  whistle  and  ported, 
that  there  would  have  been  no  collision,  if  both  vessels 
had  kept  such  courses.  I  think  that  the  weight  of  the 
evidence  is  decidedly  in  favor  of  the  statement  contained 
in  the  answer  as  to  the  positions  and  courses  of  the  two 
vessels  at  the  time  the  Fairfield  blew  her  single  whistle 
and  ported.  If  so,  it  follows,  that  the  Fairfield,  by  port- 
ing, and  attempting  to  cross  the  bows  of  the  America, 
from  the  starboard  side  of  the  latter  to  her  port  side,  left 
a  course  where  there  was  no  risk  of  collision,  and  threw 
herself  in  the  way  of  the  America,  so  as  to  make  a  col- 
lision inevitable.  Unless  the  story  in  the  answer  is  true, 
the  collision  could  not  have  happened  as  it  did,  and  the 
two  vessels  could  not  have  struck  each  other  in  the  way 
they  did.  For,  as  the  Fairfield  ported,  and  sheered  toi- 
wards  the  New  York  shore,  the  America,  which  was 
farther  towards  the  New  York  shore  than  the  Fairfield 
was,  ported  and  sheered  towards  the  Brooklyn  shor8,  so 
as  to  avoid  being  struck  on  her  starboard  side  by  the 
Fairfield,  and  so  as  to  receive  the  blow  nearly  on  her 
bow,  which  was  done.  On  the  testimony  of  the  pilot  of 
the  Fairfield,  the  collision  could  never  have  happened  as 
it  did.  The  Fairfield  could  not  have  been  as  far  over 
towards  the  New  York  shore  as  is  claimed  for  her  by 
him.  For,  if  she  had  been,  inasmuch  as  the  tide  was 
ebb,  and  the  America  had  rounded  up  the  river,  and 
could  not  have  done  so,  on  an  ebb  tide,  until  she  was 
well  over  towards  the  Brooklyn  shore,  the  vessels  could 
not  have  come  together  bow  on,  as^they  did,  after  the 
Fairfield  had  ported.    On  the  whole  evidence,  the  col- 
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lision  took  place  throagh  the  fault  of  the  Fairfield,  in 
IK>rtiiig  and  attempting  to  cross  the  bows  of  the  Amer- 
ica, when  she  had  no  right  to  do  so.  I  see  no  fault  in 
the  navigation  of  the  America.  Her  pilot  heard  the 
single  whistle  of  the  Fairfield  when  it  was  blown,  and 
noticed  her  porting  as  soon  as  it  took  place,  and  he  im- 
mediately stopped  and  reversed  his  engine,  and  ported 
his  helm,  to  change  the  direction  of  the  coming  blow. 
The  libel  is  dismissed,  with  costs. 


Beebe^  Donahue  dk  Cooke,  for  libellants. 
B.  2).  SiUmanf  for  claimants. 
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Arrest  of  Bankrupt  bt  order  of  a  Stats  Court. 

Where  a  bankrupt,  hayiog  been  arrested  under  an  order  of  arreet  issned  oat  of  a 
State  Court,  daring  the  pendency  of  the  bankruptcy  proceedingSp  is  brought 
before  the  bankruptcy  Court  on  habeas  corput,  that  Court  cannot  g^  into  an 
inquiry  whether,  in  fact,  the  debt  for  which  the  bankrupt  was  arrested  was  one 
which,  under  the  88d  and  84th  sections  of  the  bankruptcy  Act,  cannot  be  dis- 
charged  by  the  discharge  in  bankruptcy,  but  can  only  inquire  whether  or  not, 
from  the  face  of  the  papers  on  which  the  State  Court  acted,  in  ordering  the 
arrest,  it  appears  that  the  State  Court  founded  the  order  on  such  a  debt 

Abbaham  Yalk  and  James  S.  Yalk  filed  their  volun- 
tary petition  in  bankruptcy  in  this  Oourt,  on  the  15th  of 
December^  1868,  and  were  adjudicated  bankrupts  on  the 
ZLst  of  December,  1868.  They  had  applied  for  their  dis- 
charges, but  had  not  yet  received  them,  when,  on  the 
14th  of  September,  1869,  an  order  was  made  by  a  justice 
of  the  Supreme  ciourt  of  the  State  of  New  York,  in  a 
civil  suit  brought  therein  against  Abraham  Yalk,  James 
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Valk,  Morris  Vulk*  and  John  Valk,  by  Benjamin  Van  Bie- 
ma,  requiring  the  sheriff  of  the  city  and  county  of  New 
York  to  arrest  Abraham  Yalk,  James  Valk,  and  John 
Yalk,  and  hold  them  to  bail  in  the  sum  of  $38,000.  On 
that  order,  Abraham  Valk  and  James  &  Yalk  were  ar- 
rested by  the  said  sheriff,  on  the  20th  of  September,  1869, 
and,  being  in  his  custody,  by  virtue  of  said  order,  were 
brought  before  this  Oourt,  on  a  writ  of  habeas  earpus^  and 
their  discharge  was  applied  for,  on  the  ground  that  they 
were  imprisoned  in  violation  of  that  clause  of  the  26th 
section  of  the  bankruptcy  Act,  which  provides,  that  *^no 
bankrupt  shall  be  liable  to  arrest  during  the  pendency  of 
the  proceedings  in  bankruptcy,  in  any  civil  action,  unless 
the  same  is  founded  on  some  debt  or  claim  from  which 
his  discharge  in  bankruptcy  would  not  release  him/' 
The  order  of  arrest  was  founded  solely  on  an  affidavit 
made  by  the  plaintiff  in  the  action. 

Beebe^  Donahue  <6  Oooke,  for  the  bankrupts. 

John  McKeon  and  P.  C.  Talman^  for  the  sheriff  and 
the  creditor. 

Blatghfobd,  J.  The  only  question  to  be  inquired . 
into,  on  the  return  to  this  writ,  is,  whether  or  not  the 
affidavit  on  which  the  order  of  arrest  was  founded  shows 
that  such  order  was  founded  on  such  a  debt  or  daim  as 
the  33d  and  34th  sections  of  the  bankruptcy  Act  declare 
shall  not  be  discharged  by  a  discharge,  namely,  one 
created  by  the  fraud  or  embezzlement  of  the  bankrupt, 
or  by  his  defalcation  as  a  public  <^cer,  or  while  acting 
in  any  fiduciary  character.  This  Oourt  cannot  go  into 
an  inquiry  as  to  whether  or  not  the  debt  alleged  to  he 
due  to  Van  Biema  was  in  fact  one  so  created.  It  cannot 
try  that  question  on  affidavits  or  by  proofs.  It  ean  only 
inquire  whether  or  not,  from  the  face  of  the  papers  on 
which  the  State  Oourt  acted  in  making  the  order  of  ar- 
rest, it  appears  that  the  State  Oourt  founded  the  ord^ 
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on  a  debt  so  created.  If  this  Gourt  sees,  from  the  face 
of  those  papers,  that  the  State  Court,  in  ordering  the 
arrest,  most  have  done  so  because  it  regarded  the  case 
made  out  by  the  papers  to  be  one  of  a  debt  so  created, 
it  must  regard  the  arrest  as  founded  on  such  a  debt,  and 
must  hold  that  the  bankrupts  were  liable  to  such  arrest. 
This  was  the  doctrine  laid  down  by  this  Court  in  the 
case  of  In  re  Kimbatt,  (2  Bamkrupt  Register^  94,)  and  by 
Mr.  Justice  Kelson,  in  the  Circuit  Court,  in  the  same 
case,  (2  Ba/nkrupt  Register ^  114.)  •  There  are  several 
causes  for  which  arrests  in  civil  actions  are  allowed  by 
the  State  law  of  New  York,  which  do  not  amount  to  such 
fraud,  embezzlement,  or  defalcation  as  are  specified  in  the 
33d  section  of  the  bankruptcy  Act.  Hence  the  necessity 
for  an  examination,  by  this  Court,  of  the  papers  on  which 
the  arrest  is  founded — ^not  to  determine  whether  the 
bankrupt  was  liable,  by  the  Stat.e  law,  to  arrest,  or 
whether  he  was  arrested  on  a  debt  which  is  in  fact  not 
dischargeable  in  bankruptcy — but  solely  to  determine 
whether  the  State  Court  intended,  in  ordering  the  arrest, 
to  found  it  on  a  debt  or  claim  which  would  not  be  dis- 
charged by  a  discharge  in  bankruptcy.  The  distinction 
is  a  plain  one.  If  the  bankrupt  claims  that,  on  the  mer- 
its, the  facts  on  which  the  State  Court  acted  in  ordering 
his  arrest  did  not  exist,  he  must  try  that  question  in  the 
State  Court,  and  not  in  this  Court.  Therefore,  I  cannot 
look  into  the  voluminous  evidence  which  was  taken  on 
the  reference  made  under  this  writ.  I  can  only  examine 
the  affidavit  of  the  plaintiff,  on  which  the  order  of  arrest 
was  made.  I  have  done  so,  and  am  satisfied  that  the 
State  Court  must,  on  that  affidavit,  have  believed  that 
the  debt  in  question  was  created  by  the  fraud  of  the 
bankrupts,  or  by  their  defalcation  while  acting  in  a 
fiduciary  character,  and  must,  on  that  belief,  have  or- 
dered the  arrest. 

The  writ  must  be  discharged,  and  the  prisoners  be 
remanded  to  the  custody  of  the  sheriff. 

Bt.  Vol.  IDL— 28 
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THE  BAKGB  AVID. 

COLUBION   AT   PiXR. — lOK. — MOORINO. — LeAK. 

A  bark  and  a  barge  were  both  moored  alongside  a  pier.  The  bark's  longAxMit  was 
hanging  under  her  oonnier,  close  down  to  the  water,  from  lines  mn  from  the  stern, 
there  being  no  davits.  A  floe  of  ice  came  into  the  slip,  and  parted  the  barge's 
lines,  and  drove  her  ag^ainst  the  long^boat^  and  crnshed  it : 

ffeld.  That  the  barge  was  in  fault,  in  not  being  properly  moored ; 

That  the  bark  was  in  fanlt,  in  reference  to  the  position  of  the  boat ; 

That  the  damages  most  be  divided ; 

That  costs  wonld  not  be  allowed  for  depositions  which  were  illegible.  . 

Bekbdiot,  J.  '  This  action  is  brought  to  recover  for 
the  destruction  of  the  long-boat  of  the  bark  Algiers, 
by  being  crushed  by  the  barge  Avid,  during  the  night  of 
the  14th  of  February,  1869.  The  bark  and  the  barge  were 
both  moored  alongside  pier  28,  in  the  East  river.  The 
long-boat  was  hanging  .under  the  bark's  counter,  close 
down  by  the  water,  the  ropes  running  from  the  stern, 
there  being  no  davits.  While  in  this  position,  the  ice 
came  into  the  sUp,  during  the  night,  with  sufficient  force 
to  part  the  barge's  fastenings,  and  drive  her  ahead  upon 
the  long-boat,  thus  doing  the  injury  complained  of. 

It  is  manifest  that  the  long-boat  was  swung  in  an 
improper  and  dangerous  place,  where  it  was  greatly 
exposed  to  injury  firom  neighboring  vessels.  For  this 
reason,  the  bark  must  be  held  in  fault.  (The  Phoenix^  3 
BUxUih.  a  a  22.,  273.) 

The  remaining  question  is,  whether  there  was  fault 
on  the  part  of  the  barge,  in  regard  to  her  fastenings. 
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which  should  render  her  also  responsible  for  the  acci- 
dent* 

On  the  part  of  the  bark,  it  is  proved  by  the  mate, 
that  he  went  on  board  the  barge,  on  hearing  the  crash  ; 
that  he  then  examined  the  barge;  that  he  found  the 
stem  line  had  parted ;  and  that  he,  at  the  time,  com- 
plained to  the  master  of  the  barge,  that  his  line  was  not 
sufficient  to  hold  his  ^ssel.  The  master  of  the  bark, 
also,  is  called,  who  does  not  appear,  however,  to  have 
examined  the  lines  of  the  barge  until  morning,  when  he 
saw  the  stem  line  that  had  parted. 

On  the  part  of  the  barge,  no  witness  is  called  but  the 
claimant  himself,  who  swears  that  the  barge  was  made 
securely  fast  to  the  pier,  by  stem  and  stern  lines,  and  a 
seven-inch  breast  line ;  that  a  floe  of  ice  came  in  the 
slip,  which  parted  the  stern  line  and  the  bow  line,  and 
pulled  off  the  cavil,  to  which  the  breast  line  was  fastened, 
and  thus  his  barge  was  driven  into  the  long-boat. 
He  further  says,  that  he  hove  his  boat  back  by  the 
windlass.  But  in  the  answer,  which  is  sworn  to  by  this 
same  claimant,  it  is  expressly  stated,  that  but  one  line 
parted,  **  leaving  two  lines  still  secured  to  the  pier ;  that 
in  a  few  moments  the  barge  sprang  back  to  her  lines, 
and  it  was  then  discovered  that  the  long-boat  had  been 
smashed."  The  account  given  in  the  answer  thus  dif- 
fering from  the  account  given  upon  the  stand,  a  doubt 
is  raised  as  to  the  sufficiency  of  the  barge's  fasts,  which 
is  further  strengthened  by  the  fact  that  no  vessel 
broke  adrift,  except  this  barge,  and  that  the  barge  her- 
self received  no  injury  from  the  pressure  of  the  ice.  In 
this  posture  of  the  evidence,  it  must  be  held  that  the 
claimant  has  failed  to  show  that  the  drifting  of  the  barge 
was  caused  by  the  overwhelming  power  of  the  ice,  and 
not  from  any  carelessness  or  neglect  in  her  fastenings, 
and  that  the  barge  is  also  chargeable  with  fault. 

There  being,  then,  fault  found  on  both'sides,  the 
damages  will  be  apportioned. 
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In  taxing  the  costs,  the  clerk  will  strike  from  the 
libellant's  bill  of  costs  the  fees  for  the  depositions,  be- 
cause  of  their  extreme  illegibility,  as  presented  to  the 
Court. 

A  reference  may  be  had,  to  prove  the  amount  of  the 
damage,  unless  the  parties  can  agree  on  the  sum. 


OCTOBER,  1869. 
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Informer'b  Sharb. — Costs. — Valuk  less  than  $250. 

The  proyiso  in  tlie  9lBt  section  of  the  Act  of  Congress  of  March  2d,  1799,  (1  Stais. 
ai  Large,  p.  697,)  that  where  the  yalne  of  the  property  forfeited  is  less  than 
$250,  the  share  of  the  United  States  is  to  be  applied  towards  the  costs  of  the 
prosecution,  is  general  in  its  application,  and  is  applicable  to  forfeitures  under 
the  internal  revenne  laws. 

Treasury  regulations  on  that  subject,  issued  under  the  authority  of  the  9th  section 
of  the  Act  of  July  18th,  1866,  (14  StaU,  at  Large,  p,  U6,)  are  not  binding  in 
cases  which  come  within  that  proviso. 

Benedict,  J.  The  question  raised  in  this  case  is, 
whether,  in  a  case  arising  under  the  internal  revenue 
laws,  where  the  value  of  the  forfeited  property  is  less 
than  1250,  the  portion  of  the  forfeiture  which  accrues  to 
the  United  States  shall  be  applied  to  the  costs  of  prose- 
cution, as  is  provided  in  the  91st  section  of  the  Act  of 
1799,  or  whether,  as  provided  in  the  treasury  regulations 
of  September  2d,  1867,  the  share  allotted  to  the  informer 
shall  be  subject  to  a  proportionate  deduction  for  costs 
and  charges. 

Treasury  regulations,  upon  subjects  like  the  present, 
issued  within  the  scope  of  the  authority  conferred  by  the 
9th  section  of  the  Act  of  July  13th,  1866,  (14  8t4a.  at 
Lorge^p.  145,)  have  hitherto  been  considered  as  effective 
regulations,  and  no  question  as  to  the  validity  of  the 
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statute  upon  which  they  are  based  is  here  raised.  But 
it  is  insisted  that  if  the  regulation  referred  to  is  intended 
to  apply  to  cases  like  the  present,  it  is  beyond  the  scope 
of  the  authority  conferred  by  the  Act  of  July  13th,  1866, 
above  referred  to,  which  confines  the  action  of  the  Secre- 
tary to  cases  not  otherwise  provided  for,  and  thus,  as  it 
is  claimed,  excludes  cases  where  the  value  is  under  1250, 
inasmuch  as  such  cases  are  provided  for  by  the  Act  of 
1799. 

Upon  an  examination  of  the  words  of  the  91st  section 
of  the  Act  of  1799,  I  am  of  the  opinion  that  the  provis- 
ion in  question  must  be  considered  to  be  general  in  its 
effect,  applicable  to  all  cases,  and  not  intended  to  be 
confined  to  the  forfeitures  which  might  arise  under  the 
Act  containing  the  proviso,  or  any  other  particular  Act. 
This  appears  by  the  studied  omission  from  this  provision 
of  the  words,  "incurred  by  virtue  of  this  Act,"  which 
appear  in  the  previous  parts  of  the  section,  and  also  by 
the  fact  that  the  condemnations  provided  for  are  not 
required  by  the  proviso  to  have  arisen  under  particular 
laws  or  classes  of  laws.  Nor  can  it  be  claimed  that  any 
particular  class  of  laws  was  within  the  intention  of  the 
legislature ;  for,  at  the  time  of  the  passage  of  the  pro- 
viso, seizures,  condemnations,  and  sales  of  goods  as  for- 
feited, were  provided  for  by  several  statutes,  some  of 
them  having  no  relation  to  the  revenue — such  as  the  Act 
of  Sept.  1st,  1789 ;  the  Act  of  March  3d,  1791,  which 
relates  to  taxes  on  domestic  spirits ;  the  Act  of  May  8th, 
1792,  in  regard  to  90- gallon  casks ;  the  Act  of  Dec.  31st, 
1792,  in  regard  to  registration  of  ships ;  the  Act  of  March 
22d,  1794,  in  regard  to  the  slave  trade ;  the  Act  of  July 
9th,  1798,  in  regard  to  captured  vessels  of  France. 
Under  all  these,  and  other  Acts,  seizures,  condemna- 
tions, and  sales  had  been  provided  for,  and  they  are 
clearly  covered  by  the  words  of  the  provision  in  the  Act 
of  1799,  which  is,  in  terms,  made  applicable  to  all  cases 
where  a  seizure,  condemnation,  and  sale  of  goods  shall 
take  place  within  the  United  States. 
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Until  repealed,  therefore,  the  Act  of  1799  must  be 
held  to  be  controlling,  in  the  cases  to  which  its  terms 
apply,  as  well  when  the  case  arises  under  the  internal 
revenue  laws,  as  well  as  those  under  the  customs  laws* 
If,  then,  it  was  intended  by  the  regulation  of  September 
26th,  1867,  to  forbid  the  appropriation  of  the  Govern- 
ment's share  of  a  forfeiture  to  the  payment  of  the  costs, 
in  cases  where  the  value  is  less  than  $250,  the  regulation 
must  be  held  to  be  unauthorized,  and  the  appropriation 
must  be  made,  in  accordance  with  the  91st  section  of 
the  Act  of  1799. 

It  is  accordingly  ordered,  in  this  case,  that  the  share 
of  the  proceeds  of  the  property  forfeited  in  this  action, 
which  accrues  to  the  United  States,  be  applied  toward 
payment  of  the  costs  of  the  prosecution* 
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THE  SOHOONBE  MAEY  EVELINE,  &o. 
JOHN  W.  PETTY  et  dl.  v.  HBNEY  B.  MEBEILL  et  al. 

Collision  in  East  River. — Sailing  Vessels  in  Nabbow  Channel. — 

Dangebous   Manceuvbe. 

A  vessel,  sailing  free,  and  meeting  a  yeasel  beating,  has  no  right,  by  going  ahead, 
instead  of  astern  of  the  vessel  beating,  to  compel  the  latter  to  go  about  before 
beating  out  her  tack. 

Where,  in  a  narrow  channel,  a  sloop  sailing  free,  and  able  to  take  either  side  of 
the  channel,  met  two  schooners  beating  close  to  each  other,  and  taking  the 
chance  of  passing  them  before  or  after  they  shonld  tack,  attempted  to  pass 
ahead  of  them,  and  was  in  the  act  of  passing,  where  she  oonld  neither  luff  or 
keep  off,  when  the  rear  schooner  came  into  the  wind,  and  so  was  ran  into  by  that 
schooner : 

Heldf  That  the  sloop  was  in  fault  for  placing  herself  in  snch  a  position,  when  she 
had  no  room  to  pass.  She  should  have  gone  astern  of  the  schooners  before  they 
tacked. 
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BBifnoBiGT,  J.  These  are  cross-actions  ;  one  brought 
in  the  Southern  District  of  New  York,  by  the  owners  of 
the  sloop  '*  Ethan  Allen  "  to  recover  the  damages  caused 
by  a  collision  between  that  sloop  and  the  schooner 
**Mary  Eveline,"  which  occurred  in  the  Narrows,  be- 
tween Blackwell's  Island  and  Long  Island,  on  the  after- 
noon of  the  20th  of  September,  1868 ;  the  other  brought 
in  this  District  by  the  owners  of  the  **  Mary  Eveline  "  to 
recover  the  damages  sustained  by  their  vessel  in  the 
.same  collision. 

The  actions  were  tried  together  before  me,  and  the 
following  facts  were  made  to  appear :  The  wind,  at  the 
time  of  the  collision,  was  a  strong  sailing  breeze,  blow- 
ing six  to  eight  knots  from  the  westward ;  the  tide  was 
two  hours  ebb,  the  weather  fair.  The  schooner  '^Mary 
Eveline,"  with  a  reef  in  her  mainsail,  was  beating  toward 
New  York,  between  Blackwell's  Island  and  Long  Island, 
itnd  was  just  behind,  but  gaining  upon  the  schooner 
**  Oharles  Hawley,"  a  vessel  also  beating  in  the  same 
direction.  On  the  last  tack  before  the  collision,  both 
the  schooners  tacked  close  to  the  Long  Island  shore,  and 
stood  over  for  a  point  below  the  coal  dock,  and  nearly 
opposite  the  Lunatic  Asylum,  on  Blackweirs  Island,  the 
legs  being  nearly  equal.  When  near  the  Blackwell's 
Island  side,  the  Hawley  again  tacked,  and  filled  away  up 
on  her  starboard  tack,  and  the  *'  Mary  Eveline,"  which 
was  at  the  time  very  near,  swung  close  to  her  stern,  her 
larboard  fore  shrouds  just  clearing  the  "Hawley's" 
boom,  and  so  she  came  up  to  the  wind  in  the  act  of 
tacking.  At  this  moment,  the  sloop  Ethan  Allen  was 
passing  up  the  Narrows  close  to  Blackwell's  Island,  with 
her  main-sheet  off  full-length,  her  boom  off  to  port — ^her 
main  peak  slacked  a  little,  her  main-topsail  clewed  up 
and  hanging,  and  was  struck  by  the  "Mary  Eveline," 
just  as  the  latter  came  up  to  the  wind,  the  "Eveline" 
hitting  the  "Ethan  Allen,"  at  the  starboard  cat-head, 
the  jib-boom  of  the  Eveline  going  between  the  mast  and 
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the  lee-rigging  of  the  Allen.  The  blow  caused  the  Allen 
to  sink  in  a  few  moments,  and  injured  the  Eveline  to  a 
considerable  amount. 

It  is  obvious  from  this  statement  that,  according  to 
well-settled  law,  the  burden  is  upon  the  Ethan  Allen  to 
show  a  good  reason  for  not  avoiding  the  Mary  Eveline. 
This  she  has  endeavored  to  do.  She  shows  very  satis- 
factorily that  she  could  not  have  avoided  the  Mary  Eve- 
line by  keeping  away,  for-  she  was  on  a  course  as 
close  to  the  west  shore,  as  her  boom  would  permit  at 
that  point ;  and,  moreover,  if  she  had  kept  off,  she 
would  have  been  in  danger  of  receiving  the  blow  on  her 
broadside.  She  also  shows  that  it  was  impossible  for  her 
to  have  avoided  the  Mary  Eveline  by  porting  after  the 
Hawley  luffbd,  as  the  three  vessels  were  situated.  But 
she  fails  to  justify  placing  herself  where  she  could 
neither  port  nor  keep  off  to  avoid  the  Eveline,  but,  ot 
necessity,  must  strike  that  vessel  without  any  false 
manoeuvre  on  the  part  of  the  latter.  A  fault  is  charged 
upon  the  Mary  Eveline  in  the  pleadings,  that  she  stood 
on  too  far  to  leeward  of  the  Hawley,  whereby  the 
Ethan  Allen  was  prevented  from  passing  her.  But  the 
evidence  shows  that  the  Eveline  tacked  about  in  the 
wake  of  the  Hawley.  The  order,  '*  Haixl-a-lee,"  was 
given  on  the  Eveline,  as  her  fore  shrouds  cleared  the 
Hawley' s  boom,  and  the  fore  sheet  was  at  once  let  go. 
The  Eveline  was  entitled  to  beat  out  her  tack,  and  was 
compelled,  by  her  proximity  to  the  Hawley,  to  swing 
round  her  stem,  and  she  had  the  right  tb  do  this  in 
the  way  she  did. 

The  Ethan  Allen,  bypassing  ahead,  instead  of  astern, 
sought  to  force  the  Eveline  to  tack  to  the  east  of  the 
Hawley,  or  run  the  risk  of  hitting  the  Allen  when  she 
passed.  Whereas,  the  Eveline,  being  close-hauled,  should 
have  been  left  to  beat  out  her  tack  and  the  Ethan 
Allen  should  have  kept  out  of  her  way  by  passing 
astern  on  the  Long  Island  side  instead  of  attempting  to 
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pass  ahead  of  the  schooners,  and  on  the  Blackwell's 
Island  side.  She  had  a  fair  and  full  breeze,  which 
enabled  her  to  stem  the  tide,  and  was  carrying  her 
at  the  rate  of  some  three  miles  an  hoar  by  the 
land.  She  saw  the  schooners  beating  down,  and  when 
they  stood  over  from  the  Long  Island  shore  upon 
their  larboard  tack,  she  had  then  two  courses  open ; 
one  to  hug  Blackwell's  Island,  trusting  to  the  chance 
of  passing  the  schooners  before  or  after  they  should 
tack  at  Blackweirs  Island.  The  other  to  luff  out  into 
the  stream,  and  pass  the  schooners  on  the  Long  Island 
side.  It  is  clear  that  the  latter  was  the  proper  course, 
and  that  she  could  thus  have  avoided  all  danger  of  col- 
lision. 

It  was  urged  upon  the  argument  that,  in  such  a  tide, 
the  sloop  could  not,  with  safety,  leave  an  eddy,  which 
is  supposed  to  make  along  Blackwell's  Island,  and 
attempt  to  pass  up  in  the  tide-way ;  and,  inasmuch  as 
she  could  not  stop,  must  be  held  free  from  fault.  No 
evidence  in  the  case  sustains  this  position,  and  I  have 
no  doubt  that  she  could  have  luffed  out  into  the  stream 
without  difficulty  or  danger. 

In  the  absence  of  any  evidence  tending  to  show 
such  a  course  to  have  been  impracticable,  I  hold  the 
sloop  to  be  in  fault  for  not  thus  avoiding  the  Eve- 
line. 

Let  the  decree  in  the  action  of  John  W.  Petty  vs. 
Henry  B.  Merrill  be  for  the  libellants,  with  an  order 
of  reference  to  ascertain  the  amount ;  and,  in  the  action 
of  Henry  B.  Merrill  against  the  Mary  Eveline,  let  the 
libel  be  dismissed,  with  costs.* 

For  the  Ethan  Allen,  F.  A.  Wilcox  and  W.  R.  Beebe. 

For  the  Mary  Eveline,  R.  C.  HunUey. 

*  Theee  cases  were  affirmed  by  the  Circuit  Court  on  appeal  in  November, 
1870. 
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Habxas  .Corpus. — Enlistment  of  a  Married  Man. — Oath  of  En- 
listment.— Articles  of  War. 

A  writ  of  habeas  corpus  was  issued  on  the  petition  of  the  wife  of  F.,  to  inquire 
into  the  regularity  of  the  enlistment  of  F.  into  the  army  of  the  United  States. 
The  discharge  of  F.  was  claimed  on  three  grounds— { 1 )  That  the  oath  of  enliatmeat 
taken  by  him  was  taken  before  an  officer  of  the  army,  and  not  before  a 
ciyil  magistrate,  whoee  senrices  could  easily  have  been  obtained ;  (8)  That  he  had 
a  wife  and  child  when  he  enlisted,  and  his  enlistment  was,  therefore,  contrary  to 
paragraph  930  of  the  Rules  and  Regulations  for  the  Recruiting  Service  of 
the  Army  of  the  United  States,  prescribed  by  the  Secretary  of  War,  which  were 
claimed  to  haye  the  force  of  a  statute,  under  the  87th  section  of  the  Act  of  July 
28th,  1866  (14  U.  S.  Stat,  at  Large,  p.  888) ;  (8)  That  he  was  intoxicated  when  he 

'    enlisted : 

Held,  That  the  wife  of  F.  might  prosecute  the  writ; 

That  the  oath  taken  by  F.  was  subetantiaUy  the  oath  prescribed  by  the  18th 
section  of  the  Act  of  January  llth,  1812,  (2  U.  S.  Stat  at  Laige,  pw  678,)  and  not 
that  prescribed  by  the  Act  of  April  10th,  1806,  (td  p.  861) ; 

That  the  Act  of  January  llth,  1812,  contained  no  provision  requiring  the  oath  to 
be  taken  before  a  civil  magistrate ; 

That  the  "  oath  of  enlistment"  mentioned  in  the  8d  section  of  the  Act  of  Jane 
12th,  1868,  (11  U.S.  Stat,  at  Large,  p.  886,)  and  the  "oath  of  allegiance" 
mentioned  in  the  llth  section  of  the  Act  of  August  Sd,  1861,  (12  U,  8.  l^aL  ai 
Large,  p,  289,)  are  the  same,  and  that,  under  the  latter  Act,  the  oath  taken  by 
F.  was  properly  administered  by  a  commssioned  officer  of  the  army ; 

That,  as  the  87th  section  of  the  Act  of  July  28th,  1866,  authorizes  the  Secretary 
of  War  to  report  a  Code  of  regulations  "  for  the  regulation  of  the  army  and  of 
the  militia  in  actual  service,*  embracing  "  all  necessary  orders  and  forms  of  a 
general  character  for  the  performance  of  all  duties  incumbent  on  officers  and 
men  in  the  military  service,"  such  regulations  could  not  be  held  to  apply  to  the 
question  as  to  who  may  lawfully  be  enlisted  into  the  army;  nor  were  existing 
regulations  on  that  subject  made  statutory  by  the  provision  in  that  section,  that 
"  existing  regulations  are  to  remain  in  force  .until  Congress  shall  have  acted  on 
that  report ; " 

That,  therefore,  the  Ist  section  of  the  Act  of  December  10th,  1814,  (8  U.  S.  Stat  at 
Large,  p.  146,)  which  authorizes  the  enlistment  of  "any  free,  efiective  abl»> 
bodied  man,  between  the  ages  of  18  and  50  years,"  was  not  by  implication 
repealed  by  the  88th  section  of  the  said  Act  of  1866 ; 
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That  paragraph  980  of  the  Begnlations  aboye  referred  to  was,  therefore,  only  a 
regulation  of  the  War  Department,  directory  to  its  sabordinates,  and  the 
fact  that  F.  had  a  wife  and  child  did  not  invalidate  his  enlistment; 

That,  moreover,  as,  when  he  enlisted,  he  signed  a  declaration  that  he  had  neither 
wife  Dor  child,  and  as  he  had  received  the  rations  and  clothing  of  a  recmlt,  and 
had  performed  the  duties  of  a  recruit  for  twenty  days,  when  the  petition  for  a 
habeat  eorpua  was  presented,  he  must  be  held  to  have  ratified  his  contract 
of  enlistment ; 

That  he  was  not  intoxicated  when  he  enlisted ; 

That  the  writ  must  be  discharged,  and  the  recruit  be  remanded. 

Blatghfobb,  J.  This  is  a  petition  for  a  writ  of  TuxbecLs 
carptiSj  signed  and  verified  by  Mary  Ferrens,  the  wife  of 
Thomas  Ferrens.  It  sets  forth  that  the  said  Thomas  Fer- 
rens  is  imprisoned  or  restrained  of  his  liberty  by  General 
T.  H,  Neill,  at  Fort  Oolnmbus,  in  the  harbor  of  New 
York,  and  avers  that  the  cause  or  pretence  of  such  con- 
finement or  restraint  is,  that  it  is  alleged  that  the  said 
Thomas  Ferrens  enlisted  as  a  soldier  in  the  army  of  the 
United  States  for  the  period  of  five  years ;  that  such  en- 
listment was  procured  while  the  said  Thomas  Ferrens 
was  intoxicated,  and  was  so  much  under  the  influence  of 
liquor,  that  he  did  not  know  what  he  was  doing ;  and  that 
all  papers  signed  by  him  at  the  time  of  such  enlistment, 
and  all  acts  done  by  him  with  reference  thereto,  were 
done  and  signed  while  he  was  so  intoxicated  and  incapa- 
ble of  knowing  his  own  mind,  or  what  he  was  doing. 
The  petition  also  avers,  that  the  said  Thomas  Ferrens  is 
a  married  man,  having  a  wife  and  chUd  dependent  upon 
him  for  support.  The  writ  was  issued,  and,  in  obedience 
to  it,  General  Neill  produces  the  body  of  the  said  Thomas 
Ferrens,  and  makes  return  to  the  writ,  that  the  said 
Thomas  Ferrens  is  a  private  soldier  in  the  army  of  the 
United  States,  and  held  to  service  therein  by  virtue  of  a 
contract  of  enlistmenjb,  entered  into  by  him  with  the 
United  States,  a  copy  of  which  is  annexed  to  the  return, 
and  the  original  of  which  is  submitted  to  the  inspection 
of  the  Court.  The  return  further  states,  that  the  said 
recruit,  of  the  general  service,  United  States  army,  was 
minutely  and  critically  inspected,  after  being  received  at 
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the  depot  of  Fort  Oolumbus,  New  York  harbor,  with  his 
said  enlistment  paper,  in  the  manner  and  mode  provided 
in  paragraph  976  of  the  General  Begulatipns  for  the  Army 
of  the  United  States,  and  accepted  into  the  service  as  a 
dnly  enlisted  able-bodied  soldier,  and  that  said  Thomas 
Ferrens  has  performed  the  duties  of  a  soldier  in  said 
army,  and  received  such  clothing  and  rations  as  are 
established  by  law.  The  petitioner,  Mary  Ferrens,  tra- 
verses the  return,  and  states,  that  the  oath  of  enlistment, 
as  appears  by  the  pretended  contract  of  enlistment 
annexed  to  and  forming  part  of  the  return,  was  adminis- 
tered to  the  said  Thomas  Ferrens  by  Brevet  Brigadier- 
General  J.  B.  Kiddoo,  17.  S.  A. ;  that  such  enlistment 
oath  could  not  be  administered  by  the  said  Kiddoo,  as  a 
commissioned  officer  in  the  army  of  the  United  States, 
except  in  cases,  as  provided  by  the  laws  of  the  United 
States,  where  the  services  of  a  civil  magistrate,  author- 
ized to  take  oaths,  could  not  be  obtained,  and  that  such 
services  of  such  civil  magistrate  were  not  obtained,  nor 
was  any  effort  made  by  the  said  recruiting  officer,  Kiddoo, 
or  any  other  officer,  to  obtain  the  same,  although  the 
services  of  such  civil  magistrate  could  have  been  easily 
obtained  by  such  officer ;  and  that  the  petitioner  has 
offered,  and  is  now  ready  and  willing,  to  repay  and 
return  to  the  respondent,  or  other  officer  authorized  to 
receive  the  same,  the  pay,  uniform  and  clothing  furnished 
to  the  said  Ferrens  by  the  United  States.  The  oath  of 
enlistment  annexed  to  the  return  is  as  follows :  ^'  State 
of  New  York,  town  of  New  York.  I,  Thomas  Ferrens, 
bom  in  Wexford,  in  the  State  of  Ireland,  aged  twenty- 
six  years,  and  by  occupation  a  soldier,  do  hereby  acknowl- 
edge to  have  voluntarily  enlisted,  this  fifteenth  day  of 
September,  1869,  as  a  soldier  in  the  army  of  the  United 
States  of  America,  for  the  period  of  five  years,  unless 
sooner  discharged  by  proper  authority ;  do  also  agree  to 
accept  such  bounty,  pay,  rations  and  clothing  as  are,  or 
may  be,  established  by  law ;  and  I,  Thomas  Ferrens,  do 
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solemnly  swear,  that  I  will  bear  true  faith  and  allegiance 
to  the  United  States  of  America,  and  that  I  will  serve 
them  honestly  and  faithfully  against  all  their  enemies  or 
opposers  whomsoever,  and  that  I  will  observe  and  obey 
the  orders  of  the  President  of  the  United  States,  and  the 
orders  of  the  officers  appointed  over  me,  according  to  the 
rules  and  articles  of  war.  Thomas  Eerrens.  Sworn  and 
subscribed  to  at  New  York  City,  this  15th  day  of  Sej)- 
tember,  1869,  before  J.  B.  Kiddoo,  Brevet  Brig.-Gen., 
U.  S.  A."  Testimony  has  been  taken  as  to  the  matters 
alleged  in  the  petition,  the  return  and  the  traverse,  and 
the  question  is  now  to  be  determined,  whether  the 
recruit  is  entitled  to  his  discharge. 

It  is  claimed  on  the  part  of  the  United  States,  that 
the  writ  must  be  dismissed,  because  it  is  not  prosecuted 
by  the  recruit  himself ;  that  no  one  can  prosecute  it  but 
himself,  unless  it  be  shown  that  he  is  debarred  the  oppor- 
tunity of  preferring  a  petition  himself;  and  that  such 
fact  is  not  shown  in  this  case.  It  has  never  been  under- 
stood that,  at  common  law,  authority  from  a  person 
unlawfully  imprisoned  or  deprived  of  his  liberty  was 
necessary  to  warrant  the  issuing  of  a  habeas  corpus^  to 
inquire  into  the  cause  of  his  detention.  In  the  case  of 
The  People  v.  Mercein,  (3  Hitt,  399,  407,)  the  Supreme 
Court  of  New  York  intimate  that  such  authority  from 
the  person  detained  is  not  ordinarily  necessary.  In  the 
case  of  Ashby  and  White,  (14  HoweWs  State  Trials,  814,) 
the  House  of  Lords,  in  England,  in  1704,  resolved  *'  that 
every  Englishman^  who  is  imprisoned  by  any  authority 
whatsoever,  has  an  undoubted  right,  by  his  agents  or 
friends,  to  apply  for  and  obtain  a  writ  of  habeas  corpus,  in 
•order  to  procure  his  liberty  by  due  course  of  law."  This 
resolution  wsll  assented  to  by  the  House  of  Commons, 
{page  826.)  In  the  present  case,  the  petitioner  states,  in 
her  petition,  that  she  is  the  wife  of  the  recruit,  and  is 
•dependent  upon  him  for  support.  This  is,  I  think,  suffi- 
cient to  authorize  her  to  prosecute  the  writ. 
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The  first  ground  urged  for  the  discharge  of  the  recruit 
is,  that  General  Kiddoo  had  no  authority  to  administer 
the  oath  of  enlistment  to  him,  it  being  shown  that  the 
services  of  a  civil  magistrate  eould  have  been  obtained, 
and  that  no  effort  was  made  to  obtain  the  services  of  such 
a  magistrate.  The  oath  taken  by  the  recruit,  in  this  case* 
so  far  as  it  is  a  promissory  oath,  is,  in  substance,  nothing 
but  an  oath  of  allegiance.  It  is  not,  in  terms,  the  oath 
prescribed  by  the  10th  article  of  the  articles  prescribed 
for  the  government  of  the  armies  of  the  United  States, 
by  the  Act  of  April  10th,  1806,  (2  XJ.  8.  Stat,  at  Large, 
861,)  and  by  paragraph  935  of  the  Army  Segulations,  but 
it  is,  with  an  immaterial  variation,  the  oath  prescribed  by 
the  18th  section  of  the  Act  of  January  11th,  1812,  (2  U. 
8.  8tat.  at  Large^  673.)  This  last  section  is  not  repealed, 
and  it  was  manifestly  the  intention  to  administer  to  the 
recruit  the  form  of  oath  prescribed  in  it ;  and  that  was, 
in  substance,  done.  The  two  oaths  are,  to  all  intents, 
the  same.  Each  is  an  oath  of  allegiance,  and  each,  when 
taken  by  a  recruit,  on  his  enlistment,  is  properly  called 
an  oath  of  enlistment.  So  much  of  the  form  of  the  oath 
taken  by  the  recruit,  in  the  present  case,  as  is  not  an 
oath  of  allegiance,  is  an  acknowledgment  that  he  has 
enlisted.  The  Act  of  April  10th,  1806,  article  10,  author- 
ized and  required  the  oath  therein  prescribed  to  be  taken 
before  *'the  next  justice  of  the  peace,  or  chief  magis- 
trate of  any  city  or  town  corporate,  not  being  an  officer 
of  the  army,  or,  where  recourse  cannot  be  had  to  the 
civil  magistrate,  before  the  judge  advocate."  The  Act 
of  January  11th,  1812,  contained  no  provision  as  to  the 
officer  before  whom  the  oath  prescribed  in  the  18th  sec- 
tion thereof  should  be  taken.  The  Act  of  June  12th, 
1868,  section  3,  (11  U.  8.  8tat.  at  Large^^SR,)  provides, 
'^  that  it  shall  be  lawful  for  any  commissioned  officer  of 
the  army  to  administer  the  prescribed  oath  of  enlistment 
to  recruits,  provided  the  services  of  a  civil  magistrate, 
authorized  to  administer  the  same,  cannot  be  obtained." 
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The  Act  of  Aagnst  3d,  1861,  section  11,  (12  If.  8.  Sua.  at 
Large^  289,)  provides,  that,  in  all  cases  of  enlistment  and 
re-enlistment  in  the  military  service  of  the  United 
States,  the  prescribed  oath  of  allegiance  may  be  ad- 
ministered by  any  commissioned  ofBcer  of  the  army." 
The  connsel  for  the  petitioner  suggests  that  it  is  doubt- 
ful whether  the  Act  of  1858  means,  by  the  words,  *'the 
prescribed  oath  of  enlistment,"  the  same  thing  that  the 
Act  of  1861  means,  by  the  words,  ^*  the  prescribed  oath  of 
allegiance,"  and  whether  the  proviso  found  in  the  3d 
section  of  the  former  Act  is  repealed  by  the  provisions  of 
the  11th  section  of  the  latter  Act.  There  can  be  no 
doubt  that  the  two  Acts  refer  to  one  and  the  same  oath* 
Only  one  oath  is  prescribed  by  law  to  be  taken  by  a  person 
enlisted  or  enlisting  in  the  military  service  of  the  United 
States,  and  that  is  an  oath  of  allegiance.  It  is,  therefore, 
properly  called  an  oath  of  enlistment,  as  well  as  an  oath  of 
allegiance.  Kor  can  there  be  any  doubt  that  the  inten- 
tion and  effect  of  the  Act  of  1861  are  to  give  to  a  com- 
missioned officer  of  the  army  the  power  to  administer 
the  prescribed  oath  of  allegiance,  in  all  cases  of  enlist- 
ment and  re-enlistment  in  the  military  service  of  the 
United  States,  without  reference  to  the  question  whether 
the  services  of  a  civil  magistrate,  authorized  to  administer 
the  same,  can  or  cannot  be  obtained.  The  oath,  in  this 
case,  was,  therefore,  administered  by  a  proper  officer. 

The  second  ground  urged  for  the  discharge  of  the 
recruit  is,  that  he  had  a  wife  and  a  child  at  the  time  he 
was  enlisted,  and  has  now  a  wife  and  a  child  and  that 
his  enlistment  was,  therefore,  unlawful.  Paragraph  930 
of  the  regulations  for  the  recruiting  service  of  the  army 
of  the  United  States,  pr'escribed  by  the  Secretary  of 
War,  provides,  that  *'no  man  having  a  wife  or  a  child 
shall  be  enlisted,  in  time  of  peace,  without  special 
authority  obtained  from  the  adjutant-general's  office, 
through  the  superintendent ; "  but  that  '^  this  rule  is  not 
to  apply  to  soldiers  who  re-enlist."    It  is  claimed,  on 
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the  part  of  the  petitioner,  that  this  rule  or  regulation 
has,  by  virtue  of  the  37th  section  of  the  Act  of  July 
28th,  1866,  (14  IT.  8.  Stat,  at  La/rge,  338,)  the  force  of  a 
statutory  enactment.  That  section  provides  as  follows : 
"  That  the  Secretary  of  War  be,  and  he  is  hereby,  di- 
rected to  have  prepared,  and  to  report  to  Congress,  at 
its  next  session,  a  code  of  regulations  for  the  government 
of  the  army,  and  of  the  militia  in  actual  service,  which 
shall  embrace  all  necessary  orders  and  forms  of  a  gen- 
eral character,  for  the  performance  of  all  duties  incum- 
bent on  officers  and  men  in  the  military  service,  including 
rules  for  the  government  of  courts-martial.  The  existing 
regulations  to  remain  in  force  until  Congress  shall  have 
acted  on  said  report."  The  regulation  in  question  was 
in  force  on  the  28th  of  July,  1866.  The  38th  section 
of  the  same  Act  repeals  all  laws  and  parts  of  laws 
inconsistent  with  its  provisions.  The  1st  section  of 
the  Act  of  December  10th,  1814,  (3  U.  8.  8tat.  at  Laa-ge, 
146,)  authorizes  the  enlistment  into  the  army  of  the 
United  States,  of  "any  free,  eflfective,  able-bodied  man, 
between  the  ages  of  eighteen  and  fifty  years."  That 
enactment  authorizes,  by  that  language,  the  enlistment 
of  a  man  having  a  wife,  and  of  a  man  having  a  child,  and 
it  has  never  been  directly  repealed,  that  I  have  been 
able  to  find.  The  question  is,  whether  paragraph  930  of 
the  recruiting  regulations  is  to  be  considered  as  a  stat- 
utory enactment,  by  force  of  the  37th  section  of  the  Act 
of  1866,  and  whether,  if  so,  the  provision  of  the  1st  sec- 
tion of  the  Act  of  1814  is  to  be  regarded  as  inconsistent 
with  the  said  paragraph,  and,  therefore,  as  repealed  by 
the  38th  section  of  the  Act  of  1866.  A  repeal  by  impli- 
cation is  not  favored.  The  code  of  regulations,  which, 
by  the  37th  section  of  the  Act  of  1866,  the  Secretary  of 
War  is  directed  to  report  to  Congress,  at  its  then  next 
session,  is  a  code  of  regulations  "for  the  government  of 
the  army,  and  of  the  militia  in  actual  service,"  and  the 
then  existing  regulations,  which  it  is  provided  by  that 
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section  shall  remain  in  force  until  Congress  shall  have 
acted  on  said  report,  are  regulations  "for  the  govern- 
ment of  the  army,  and  of  the  militia  in  actual  service." 
The  37th  section  also  directs  that  the  new  regulations 
shall  '*  embrace  all  necessary  orders  and  forms  of  a  gen- 
eral character,  for  the  performance  of  all  duties  incum- 
bent on  ofiScers  and  men  in  the  military  service."    Beg- 
ulations  for  the  government  of  the  army,  and  orders  and 
forms  respecting  duties  incumbent  on  men  in  the  mili- 
tary service,  cannot,  without  doing  violence  to  language, 
be  construed  to  apply  to  the  question  as  to  who  may 
lawfully  be  enlisted  in  the  army.    They  can  only  apply 
to  persons  who  are  lawfully  in  the  military  service,  leav- 
ing entirely  outside  the  question  as  to  whether  a  partic- 
ular person  is  in  such  service.     The  question  as  to 
whether  a  person  is  or  is  not  lawfully  enlisted  in  such 
service,  cannot,  in  any  proper  sense,  be  determinable  by 
or  under  a  regalation  for  the  government  of  the  army — 
that  is,  for  the  government  of  persons  enlisted  in  such 
service.    When  it  is  determined,  otherwise,  that  the  per- 
son is  lawfully  enlisted  in  such  service,  then  the  regula- 
tions referred  to  in  the  37th  section  of  the  Act  of  1866 
become  regulations  affecting  him,  but  not  till  then. 
Paragraph  930  is,  therefore,  not  one  of  the  regulations 
referred  to  in  such  37th  section,  as  regulations  which  are 
to  remain  in  force  until  Congress  shall  have  acted  on 
the  report  therein  named.    It  is  a  mere  regulation  made 
by  the  War  Department,  directory  to  its  subordinates, 
and  not  a  statutory  enactment.    An  enlistment  not  in 
compliance  with  it  is  not  made  in  violation  of  any  stat- 
ute, but  is  expressly  authorized  by  statute. 

If  this  Court  would  assume,  in  any  case,  to  discharge 
a  recruit  on  hdbeas  corpus^  because  he  had  a  wife  when  he 
was  enlisted,  in  time  of  peace,  and  no  special  authority 
to  enlist  him  was  obtained  from  the  Adjutant-General's 
office,  through  the  superintendent,  this  is  not  a  proper 
case  for  a  discharge.    The  recruit  declared,  by  a  declara- 
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tion  signed  by  him  when  he  enlisted,  that  he  had  neither 
wife  nor  child,  and  he  had,  when  this  petition  for  a 
habeas  corpus  was  brought,  been  in  the  service  for  twenty 
days.  He  enlisted  voluntarily,  and  it  appears  that  he 
has,  since  his  enlistment,  voluntarily  performed  the  du- 
ties of  a  soldier,  and  received,  without  protest  or  remon- 
strance, the  rations  and  clothing  allowed  by  law  to  a  re- 
cruit. Under  these  circumstances,  he  must  be  held  to 
have  ratified  his  contract  of  enlistment,  and  the  United 
States,  by  the  proceedings  in  this  case,  must  be  regarded 
as  having  adopted  such  enlistment,  after  ascertaining 
that  he  had  a  wife  when  he  enlisted. 

On  the  question  of  intoxication,  t}ie  evidence  satis- 
factorily shows  that  the  recruit  was  carefully  examined 
by  the  proper  officers  at  the  time  of  his  enlistment,  and 
that  he  was  not  intoxicated  at  the  time,  or  in  any 
manner  unconscious  of  what  he  was  doing.  Every  thing 
in  regard  to  his  enlistment  appears  to  have  been  con- 
ducted with  proper  care,  caution  and  deliberation,  and 
nothing  is  shown  to  warrant  his  discharge. 

The  writ  is,  therefore,  discharged,  and  the  recruit  is 
remanded  to  service  under  his  proper  officer. 

John  C.  DarroWf  for  the  i>etitioner. 

Lt.  Asa  B.  Oa/rdner^  for  the  United  States. 
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which  passes  from  the  bankrupt  to  the  assignee  in  bankruptcy  by  virtue  of  the 
proceedings  in  bankruptcy,  must  be  a  lien  at  the  time  of  the  commenoemeut  of 
thoee  proceedings. 

A  bankrupt  filed  his  voluntary  petition  on  May  17th,  1869.  Among  the  property 
which  passed  to  the  assignee  were  buildings  and  machinery  situated  in  New 
Jersey,  upon  which  work  had  been  done  prior  to  May  17th,  1869,  for  which 
mechanics'  liens  were  claimed  on  the  buildings,  under  the  laws  of  New  Jersey, 
the  earliest  claim  of  such  lien,  however,  being  filed  on  May  29th,  1869.  The 
assignee  in  bankruptcy  filed  a  petition  asking  for  a  determination  as  to  the 
validity  of  the  claims  of  lien : 

Sdd,  That  under  the  mechanics'  lien  law  of  New  Jersey,  the  lien  did  not  exist 
as  a  lien  upon  the  property  at  the  time  of  the  commencement  of  the  bankruptcy 
proceedings ; 

That^  the  assignee  must  distribute  the  estate  without  reference  to  the  mechanics 
liens,  as  such. 

This  case  came  before  the  Court  on  testimoDy  taken 
under  an  order  of  reference,  on  a  petition  presented  to 
the  Court  by  the  assignee  in  bankruptcy,  asking  for  a 
determination  as  to  the  validity  of  certain  alleged  liens, 
claimed  as  mechanics'  liens,  under  the  laws  of  New  Jer- 
sey, on  certain  real  estate,  buildings  and  fixed  machinery 
situated  on  the  Hackensack  river  in  New  Jersey,  owned 
by  the  bankrupt,  and  used  by  him  in  his  business  as  a 
manufacturer  there  of  poudrette. 

The  petition  in  bankruptcy,  which  was  a  voluntary 
petition  by  the  bankrupt,  was  filed  on  the  17th  of  May, 
1869.  The  earliest  claim  of  lien,  in  respect  to  any  of  the 
alleged  mechanics'  liens,  that  was  filed  under  the  law  of 
New  Jersey,  was  filed  on  the  29th  of  May,  1869.  The 
work  was  done  and  the  materials  were  furnished,  in 
respect  of  which  the  liens  were  claimed,  prior  to  the  17th 
of  May,  1869. 

It  was  contended,  on  the  part  of  the  assignee  in 
bankruptcy,  that,  under  the  laws  of  New  Jersey,  no  lien 
had  attached  to  the  property  in  question,  in  favor  of  any 
one  of  the  claimants  of  the  alleged  mechanics'  liens,  at 
the  time  of  the  commencement  of  the  proceedings  in 
bankruptcy.  The  Act  in  question  was  passed  on  the 
nth  of  March,  1853,  {NixorC%  Digest,  page  487,  2d  ed.. 
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page  571,  ^(h  ed.)  The  1st  section  of  that  Act  declares, 
that  every  building  shall  be  liable  *^  for  the  payment  of 
any  debt  contracted  and  owing  to  any  person  for  labor 
performed  or  materials  famished  for  the  erection  and 
construction  thereof,  which  debt  shall  be  a  lien  on  such 
building,  and  on  the  land  whereon  it  stands.  Including  the 
lot  or  curtilage  whereon  the  same  is  erected."  The  5th 
section  provides,  that  ^*  every  person  intending  to  claim 
a  lien  upon  any  building  or  lands  by  virtue  of  this  Aet» 
shall,  within  one  year  after  the  labor  is  performed  or  the 
materials  furnished,  for  which  said  lien  is  claimed,  file  his 
claim  in  the  office  of  the  clerk  of  the  county  where  such 
building  is  situate,  which  claim  shall  contain  these  mat- 
ters," specifying  four.  The  same  section  further  provides, 
that,  *^  when  such  claim  shall  not  be  filed  in  the  manner 
or  within  the  time  aforesaid,  or  if  the  bill  of  particulars," 
which  is  one  of  the  four  matters,  **  shall  contain  any 
wilful  or  fraudulent  misstatement  of  the  matters  above 
directed  to  be  inserted  therein,  the  building  or  lands 
shall  be  free  from  all  lien  for  the  matters  in  such  claim." 
The  8th  section  provides,  that,  '^when  a  claim  is  filed 
agreeably  to  the  provisions  of  this  Act,  upon  any  lien 
created  thereby,  the  same  may  be  enforced  by  suit,  in 
the  Circuit  Court  of  the  county  where  such  building  is 
situated,  which  suit  shall  be  commenced  "  and  prosecuted 
in  the  manner  thereafter  specified.  The  9th  section  pro- 
vides, that  the  declaration  in  the  suit  *' shall  conclude 
with  an  averment  that  said  debt  is,  by  virtue  of  the  pro- 
visions of  this  Act,  a  lien  upon  such  building  and  lot, 
describing  the  same  as  in  such  claim,"  and  that  the 
owner  of  the  land  and  building  ''may  plead  that  said 
house  or  land  are  not  liable  to.  said  debt,  and,  in  such  case, 
it  shall  be  necessary  for  the  plain  tiif,  to  entitle  him  to 
judgment  against  the  house  and  lands,  to  prove  that  the 
provisions  of  this  Act,  requisite  to  constitute  such  lien, 
have  been  complied  with."  The  12th  section  provides, 
that  "  no  debt  shall  be  a  lien  by  virtue  of  this  Act,  unless 
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a  claim  is  filed  as  hereinbefore  provided,  within  one  year 
from  the  furnishing  the  materials  or  performing  the  labor 
for  which  such  debt  is  due."  The  13th  section  provides, 
that  '*  such  land  and  building  may  be  discharged  from 
any  lien  created  by  this  Act,"  in  four  specified  ways : 
(1.)  By  payment  and  a  receipt  therefor,  given  by  the 
claimant,  and  filed  by  the  clerk,  and  an  entry  made  by 
him  in  the  lien  docket,  opposite  the  entry  of  the  lien  ; 
(2.)  By  paying  to  the  clerk  the  amount  of  the  claim  ; 
(3.)  By  the  expiration  of  the  time  limited  for  issuing  a 
summons  on  the  lien  claim,  without  any  summons  being 
issued,  or  without  notice  thereof  endorsed  on  said  claim  ; 
(4.)  By  showing,  by  the  filing  of  an  affidavit,  that  the 
owner  gave  a  notice  to  the  claimant,  requiring  him  to 
commence  suit  to  enforce  such  lien  in  thirty  days  from 
the  service  of  such  notice,  and  that  such  time  has  elapsed 
without  such  suit  being  commenced  or  without  an  entry 
of  the  time  of  issuing  such  summons  being  made  on  such 
claim.  The  14th  section  provides,  that  '*  all  lien  claims 
for  erecting  the  same  building  shall  be  concurrent  liens 
upon  the  same  and  the  land  whereon  the  same  is  erected." 

J.  H.  Strahanj  for  the  assignee. 

J.  H.  Bandolph  and  W.  H.  PecJcham^  for  the  mechan- 
ics' lien  creditors. 

BiiATGHFOBD,  J.  It  is  impossible  to  read  the  pro- 
visions of  the  Act  in  connection  with  each  other,  as 
a  systematic  whole,  without  seeing  that  it  is  not  the 
intention  of  the  statute  that  the  performing  of  the 
labor  or  the  furnishing  of  the  materials,  shall,  of  itself, 
constitute  a  lien  for  the  debt  upon  the  building  or  the 
land.  The  creating  of  the  debt  by  such  means  only  gives 
a  right  to  the  creditor  to  constitute  the  lien,  by  filing  the 
claim  within  the  time  and  in  the  manner  specified.  If  he 
does  not,  as  the  9th  section  declares,  comply  with  the 
provisions  of  the  Act  which  are  made  requisite  to  consti- 
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tate  the  lien,  there  is  no  lien;  and  the  12th  section 
expressly  declares,  that  the  debt  shall  not  be  a  lien,  that 
is,  shall  not  become  at  all  a  lien,  unless  the  claim  is  filed 
in  accordance  with  the  6th  section,  and  within  one  year 
from  the  furnishing  of  the  materials  or  the  performing 
of  the  labor.  It  is  true,  that  the  11th  section  of  the  Act 
provides  that  the  deed  to  be  given  on  a  sale  of  a  building 
and  lot  on  a  special  writ  of  fieri  facias  on  a  judgment 
against  such  building  and  lot,  shall  convey  the  estate  in 
the  lot  which  the  owner  had  at  or  any  time  after  the 
commencement  of  the  building,  within  one  year  before 
the  filing  of  the  claim  in  the  clerk's  office.  But  this  is 
merely  a  provision  that,  when  the  lien  is  created  or  con- 
stituted by  the  due  filing  of  a  claim,  it  becomes  a  lien  by 
relation,  as  of  the  time  of  the  commencement  of  the 
building.  Until  the  claim  is  filed,  the  lien  rests  only  in 
posse.  When  such  claim  is  filed,  it  becomes  a  lien  in 
esse,  as  of  the  time  when  the  building  was  commenced. 
That  there  is  no  lien  until  the  claim  is  filed,  is  the  view 
held  of  the  statute  by  the  Court  of  Chancery  of  New 
Jersey.  In  the  case  of  Morris  County  Bank  v.  Bockaway 
Marmfactu/ring  Co.y  (1  (7.  E.  Oreen^  150,  161,)  the  Court 
(Chancellor  Green,)  held,  that  a  claim  not  filed  according 
to  the  requirement  of  the  statute,  constituted,  under 
the  provisions  of  the  law,  no  encumbrance  on  the  prem- 
ises ;  and  that  the  fact  that  a  judgment  at  law  had  been 
entered  upon  the  lien,  when  the  lien  claim  had  not  been 
filed  pursuant  to  the  statute,  did  not  give  the  debt  any 
priority  in  payment  or  advantage  over  liens  upon  which 
judgment  had  not  been  rendered.  No  decision  of  any 
Court  in  New  Jersey  was  cited,  on  the  argument,  in  con- 
fiict  with  these  views. 

There  was,  therefore,  no  Uen,  in  this  case,  in  respect 
to  any  of  the  alleged  mechanics'  liens,  at  the  time  the 
petition  in  bankruptcy  was  filed.  The  filing  of  such 
petition,  followed  by  an  adjudication  of  bankruptcy,  is 
made,  by  section  38  of  the  bankruptcy  Act,  the  com- 
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mencement  of  proceedings  in  bankruptcy  under  the  Act. 
By  section  14  of  the  Act,  the  assignment  to  the  assignee 
in  bankruptcy  relates  back  to  the  commencement  of  the 
proceedings  in  bankruptcy.  It  is  claimed,  on  the  part  of 
the  holders  of  the  alleged  mechanics'  liens,  that,  although 
their  lien  claims  were  filed  after  the  commencement  of 
the  proceedings  in  bankruptcy,  yet,  as  they  were  filed 
within  the  time  limited  by  the  statute  of  New  Jersey, 
they  became,  by  such  filing,  liens  which  must  be  respected 
and  allowed  by  this  Court.  The  law  is  otherwise.  Any 
lien,  to  be  recognized  by  the  bankruptcy  Court  as  a  valid 
lien  on  property  which  passes  from  the  bankrupt  to  the 
assignee  by  virtue  of  the  proceedings  in  bankruptcy, 
must  be  a  lien  at  the  time  of  the  commencement  of  the 
proceedings  in  bankruptcy.  {In  re  Bernstein^  2  Ben.^  44  ; 
In  re  Schnepf^  Id.,  72  ;  In  re  Smithy  1  Bankrupt  Register , 
169 ;  Pennington  v.  ^ote,  Jd.,  157 ;  Jones  v.  Leach,  Id.,  164 ; 
In  re  JEUis,  Id.,  154 ;  In  re  Ha/rsterger,  2  Id.,  33.)  The 
property  in  question  passed  under  the  jurisdiction  of  this 
Court  on  the  17th  of  May,  1869,  so  as  to  cut  off  any  liens 
subsequently  sought  to  be  imposed  on  it,  and  no  proceed- 
ing thereafter,  under  the  State  law,  to  impose  on  it  a  lien 
not  then  created  or  constituted,  was  valid.  If  the  sub- 
sequent imposition  of  the  lien  in  this  case  were  to  be 
upheld,  it  would  be  difficult  to  deny,  on  principle,  the 
right  of  a  judgment  creditor,  by  a  judgment  recovered 
before  the  commencement  of  the  proceedings  in  bank- 
ruptcy, to  create,  as  against  the  assignee  in  bankruptcy, 
a  lien  on  personal  property,  by  issuing  or  levying  an 
execution  thereon  after  the  commencement  of  such  pro- 
ceedings, but  within  the  time  allowed  by  the  law  of  the 
State  therefor. 

It  results,  that  the  assignee  must  distribute  the  estate 
without  reference  to  th,e  alleged  mechanics'  liens,  as  liens. 
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THE  STEAM  PEBEY-BOAT  OEOBOE  LAW. 
THE  STEAMBOAT  T.  V.  AEEOWSMITH. 

Collision  ik  East  River. — Steamboats  Meeting. — Speed. — State 
Law. — Apportionment  op  Damages. — Costs. 

A  steamboat,  the  A.,  was  going  up  the  East  riTer,*  against  the  ebb  tide.  Off  her 
port  bow  or  aide  was  a  ferry-boat,  gomg  the  same  way.  The  pilot  of  the  A., 
seeing  another  ferry-boat,  the  L.,  coming  down  the  riTer,  a  little  to  the  atarboard 
of  hia  conree,  heading  aboot  two  points  on  his  oonrse,  and  apparently  eroaBlog 
it,  blew  two  whistles,  and  starboarded  his  wheel,  and  shortly  afterwards  stopped 
and  backed  his  boat,  but  she  was  struck  on  her  starboard  side,  by  the  starboard 
bow  of  the  L.,  which,  after  seeing  the  sheer  of  the  A.,  had  also  starboarded 
her  wheel.  The  L.  was  coming  down  the  river,  at  the  rate  of  eleyea  knots 
an  hoar,  with  the  tide,  and  her  engine  was  slowed,  stopped,  and  backed,  before 
the  collision,  but  not  soon  enough  to  stop  her  headway,  while  the  A.  was,  at  the 
time  of  the  collision,  about  still  in  the  water. 

Held,  That,  on  the  evidence,  the  two  vessels  were  meeting  end  on,  or  nearly  so, 
when  the  two  whistles  of  the  A.  were  blown,  and  that,  under  the  18th  article  of 
the  Act  of  April  29th,  1 864,  it  was  the  duty  of  each  to  port  her  helm ; 

That  if,  as  was  claimed  by  the  A.,  the  L.  was  crossing  her  course  from  the  star- 
board side,  it  was  the  duty  of  the  A.,  under  article  14,  to  have  kept  out  of  her 
way,  and  the  duty  of  the  L.  to  have  kept  her  course ; 

That  the  A.,  therefore,  should  have  stopped  and  backed  before  she  blew  her  two 
whistles; 

That  the  A.  was  not  excused  from  the  duty  of  porting  her  helm,  by  the  law  of  the 
State  of  New  York,  requiring  steamboats  navigating  the  East  river  to  keep  in 
the  middle  of  It; 

That  the  A.  was  not  ezoosed  from  porting,  under  the  19th  article  of  the  Act  of 
April  29th,  1864,  by  reason  of  the  presence  of  the  other  ferry-boat  on  her  port 
bow,  and  danger  of  a  collision  between  her  and  the  L.,  if  the  L.  kept  oa ; 

That  the  L.  was  also  in  fault,  for  running  at  too  great  speed,  contrary  to  the  1st 
section  of  the  Act  of  the  State  of  New  York,  of  April  12th,  1848 ; 

That,  independent  of  that  statute,  her  speed  was  too  great,  and  it  was  her  dnty, 
under  article  16  of  the  Act  of  1864,  to  have  slackened  her  speed  sooner  than 
she  did ; 

That,  both  vessels  being  in  fault,  the  damages  must  be  apportioned ; 

The  question  of  costs  was  reserved  till  after  the  apportionment  was  made. 
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BiiATOHFOHD,  J.  These  are  cross  libels,  the  first  one 
having  been  filed  by  the  owners  of  the  steamboat  T.  Y* 
Arrowsmith,  against  the  steam  ferry-boat  George  Law, 
and  the  second  one  having  been  filed  by  the  owners  of 
the  latter  vessel  i^gainst  the  former,  to  recover  for  the 
damages  sustained  by  the  respective  vessels,  by  a  col- 
lision, which  occurred  between  the  two  vessels,  on  the 
28th  of  December,  1867,  shortly  after  three  o'clock  in 
the  afternoon,  in  the  East  river,  between  the  city  of  New 
York  and  the  city  of  Brooklyn,  by  which  both  vessels 
were  injured.  The  Arrowsmith  was  on  a  trip  from  pier 
24  East  river,  through  the  East  river  and  Hell  Gate,  to 
points  beyond.  The  George  Law  was  on  a  trip  on  her 
regular  ferry  route,  from  her  slip  at  the  foot  of  Bridge 
street,  in  Brooklyn,  to  her  slip  between  Oliver  and  James 
streets,  in  New  York.  The  tide  was  about  half  ebb,  and 
running  with  considerable  strength  at  the  middle  of  the 
the  river,  which  was  about  where  the  collision  happened. 
The  weather  was  clear,  and  there  was  scarcely  any  wind. 

The  libel  by  the  owners  of  the  Arrowsmith  was  filed 
on  the  18th  of  January,  1868,  and  their  answer  to  the 
libel  filed  by  the  owners  of  the  George  Law  was  filed  on 
the  6th  of  October,  1868.  There  is  some  variation  in  the 
story  of  the  Arrowsmith,  as  set  forth  in  this  libel,  and  as 
set  forth  in  this  answer.  Both  of  these  pleadings  allege 
that  the  Arrowsmith  had  got  out  into  the  middle  of  the 
river,  and  had  straightened  up,  and  was  well  on  her 
course  up  the  middle  of  the  river,  prior  to  the  collision, 
when  the  pilot  of  the  Arrowsmith  observed  the  George 
Law  off  the  Arrowsmith's  starboard  bow,  approaching 
down  the  East  river,  on  a  diagonal  course,  but  nearly 
head  on  to  the  Arrowsmith.  The  answer  says,  that  the 
George  Law  was  then  more  than  a  quarter  of  a  mile  off. 
The  libel  says  nothing  on  the  subject  of  such  distance. 
The  libel  says,  that  the  pilot  of  the  Arrowsmith,  observ- 
ing such  course  of  the  George  Law,  blew  two  whistles  to 
her,  in  the  usual  manner,  and  at  the  proper  distance  off, 


458  SOUTHERN  DISTEICT  OF  NEW  YORK, 

The  (reorge  Law  and  The  T.  Y.  Arrowsmith. 

as  a  signal  for  her  to  starboard  her  helm,  and  pass  the 
Arrowsmith  on  her  starboard  hand,  and  that  the  pilot  of 
the  Arrowsmith  put  her  helm  to  starboard.  The  answer 
says,  that  such  two  whistles  were  blown  by  the  Arrow- 
smith  when  the  Oeorge  Law  was  a  quarter  of  a  mile  off 
from  her,  and  omits  the  statement  that  the  pilot  of  the 
Arrowsmith  put  her  helm  to  starboard.  Both  of  the 
pleadings  allege  that,  at  the  time  of  the  blowing  of  such 
two  whistles,  there  was,  off  the  port  bow  of  the  Arrow- 
smith,  straightening  up  the  riYcr,  and  not  Yery  far  from 
the  course  of  the  Arrowsmith,  one  of  the  Hunter's  Point 
ferry-boats,  bound  to  Hunter's  Point,  which  had  just 
come  out  from  the  bulkhead  at  the  foot  of  James  street, 
New  York,  and  to  the  port  side  of  the  Hunter's  Point 
ferry-boat,  was  a  ferry-boat,  the  Superior,  bound  down 
the  riYer,  whilst,  between  the  starboard  side  of  the  Ar- 
rowsmith and  the  Brooklyn  shore,  there  was  no  obstruc- 
tion, but  a  clear  riYer.  The  answer  then  contains  an 
allegation  not  found  in  the  libel,  namely,  that  the 
course  of  the  George  Law  was  such  at  the  time  the 
pilot  of  the  Arrowsmith  blew  his  two  whistles,  that 
she  was  attempting  to  cross,  but  would  haYe  been 
unable  to  cross,  the  bows  of  the  Arrowsmith  and  the 
bows  of  the  Hunter's  Point  ferry-boat,  and  that  the 
Arrowsmith  had  slowed  for  the  Hunter's  Point  ferry- 
boat just  before  blowing  her  two  whistles,  and  that  it 
was  impossible  for  the  Arrowsmith  to  haYe  ported  her 
helm,  and  to  haYe  gone  to  her  own  starboard  in  time  to 
haYe  aYoided  the  George  Law,  but  that  the  George  Law 
could  Yery  readily  haYe  gone  in  the  direction  called  for 
by  the  two  whistles  of  the  pilot  of  the  Arrowsmith,  as 
the  riYer,  in  that  direction,  was  free  of  Yessels,  and  the 
tide  was  faYorable.  Both  of  the  pleadings  allege  that 
the  whistles  so  blown  by  the  pilot  of  the  Arrowsmith 
were  clear  and  distinct.  The  libel  alleges  that  they  were 
giYen  at  such  a  distance  off  from  the  George  Law,  that 
they  could  have  been  readily  heard  by  those  on  her,  if 
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they  had  had  a  proper  lookout  stationed,  and  been  at- 
tentive to  theur  business.  The  answer  alleges,  that  the 
whistles  could  have  been  readily  heard  by  those  on  the 
Qeorge  Law,  if  they  had  had  a  proper  lookout  stationed, 
and  been  attentive  to  their  business.  Both  of  the  plead- 
ings allege  that  those  on  the  George  Law  did  not  answer 
in  time  the  signals  of  the  pilot  of  the  Arrowsmith,  as 
they  ought  to  have  done.  The  libel  alleges,  that  the 
George  Law  persisted  in  her  aforesaid  course.  The 
answer  aUeges,  that  she  persisted  in  her  aforesaid 
course,  across  the  bows  of  both  the  Arrowsmith  and  the 
Hunter's  Point  ferry-boat.  The  libel  alleges,  that  the 
pilot  of  the  Arrowsmith  immediately  rang  his  engine 
bells  to  slow,  stop,  and  back  the  Arrowsmith.  The  an- 
swer alleges,  that  the  pilot  of  the  Arrowsmith  immedi- 
ately rang  his  engine  bells  to  stop  and  back  the  Arrow- 
smith,  she  being  then  slowed.  Both  of  the  pleadings 
allege,  that  these  bells  were  answered  by  the  engineer, 
and  that  the  Arrowsmith's  headway  was  forthwith 
checked,  so  that  she  was,  at  the  time  of  the  collision, 
very  nearly,  if  not  quite,  dead  in  the  water.  The  libel 
alleges,  that  the  George  Law  did  not  slow,  nor  stop  her 
headway.  The  answer  alleges,  that  the  George  Law  did 
not  stop  her  headway.  Both  of  the  pleadings  allege, 
that  the  George  Law  continued  on  the  course  she  was 
on  when  the  pilot  of  the  Arrowsmith  first  observed  her, 
and  contrary  to  the  signals  given  by  the  pilot  of  the 
Arrowsmith,  until  the  George  Law  was  about  from  sixty 
to  one  hundred  feet  oflf  from  the  Arrowsmith,  when  the 
pilot  of  the  George  Law  blew  two  whistles,  in  answer  to 
the  two  whistles  of  the  pilot  of  the  Arrowsmith,  and  did 
not  stop  her  engine.  The  answer  adds,  that  the  two 
whistles  blown  by  the  George  Law  were  blo\^TQ  more 
than  two  minutes  after  the  two  whistles  blown  by  the 
Arrowsmith  were  blown.  The  libel  alleges,  that  the 
pilot  of  the  Arrowsmith  could  not  have  avoided  the  col- 
lision in  any  way,  as  he  could  not  port  his  helm,  without 
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going  contrary  to  the  signals  proYioosly  giYen,  and  with- 
out attempting  to  cross  the  bows  of  the  George  Law. 
The  answer  alleges,  that  the  pilot  of  the  Arrowsmith 
could  not  haYe  aYoided  the  collision,  before  giving  said 
two  whistles,  in  any  way,  as  she  conld  not  port  her 
helm  without  going  across  the  bows  of  the  Creorge  Law. 
Both  of  the  pleadings  allege,  that  the  Arrowsmith  could 
not  put  her  helm  any  more  to  starboard  than  she  had 
put  it,  after  blowing  her  two  whistles,  without  being  in 
danger  of  running  into  the  Hunter^s  Point  ferry-boat, 
(which  bore,  the  libel  says,  off  the  Arrowsmith^s  iK)rt 
bow,  and,  the  answer  says,  off  the  Arrowsmith's  port 
side,)  but  that  it  was  in  the  power  of  the  pilot  of  the 
George  Law  to  have  avoided  the  collision,  and  the  col  • 
lision  was  the  result  of  the  incompetence,  recklessness, 
and  negligence  of  the  pilot  and  those  in  charge  of  the 
George  p[iaw,  in  this :  (1.)  They  did  not  have  a  compe- 
tent and  skilful  pilot  in  charge  of  the  George  Law,  but, 
on  the  contrary,  he  was  very  much  agitated  at  and  just 
previous  to  the  collision,  and  seemed  to  have  lost  his 
presence  of  mind,  and  to  have,  from  want  of  a  proper 
lookout,  just  discovered  the  Arrowsmith  ahead  of  him  at 
the  time  he  blew  his  two  whistles ;  (2.)  He  had  no  proper 
or  suflBcient  lookouts  set ;  (3.)  He  did  not  heed  or  follow 
the  signal  by  whistles,  given  to  him  in  time  by  the  pilot 
of  the  Arrowsmith  ;  (4.)  He  did  not  check  the  headway 
of  his  boat  in  proi>er  time ;  (5.)  He  did  not,  in  time,  put 
his  helm  to  starboard,  by  which  he  could  have  avoided 
the  collision.  The  answer  adds :  (6.)  He  should  have 
taken  an  entirely  different  course  in  time. 

The  principal  variations  between  the  libel  by  the  Ar- 
rowsmith and  the  answer  by  her  are  these:  (1.)  The 
statement  added  in  the  answer,  that  the  pilot  of  the 
Arrowsmith  first  observed  the  Gteorge  Law  when  the 
latter  was  more  than  a  quarter  of  a  mile  off ;  (2.)  The 
statement  in  the  answer,  that  the  two  whistles  blown  by 
the  Arrowsmith  were  blown  when  she  was  a  quarter  of  a 
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mile  off  from  the  George  Law,  the  libel  stating  that  such 
two  whistles  were  blown  at  the  proper  distance  off;  (3.) 
The  omission  in  the  answer  of  the  statement  contained  in 
the  libel,  after  the  allegation  that  the  Arrowsmith  blew 
her  two  whistles,  that  her  helm  was  put  to  starboard ; 
(4.)  The  statement  added  in  the  answer,  that  the  course 
of  the  Oeorge  Law  was  such,  at  the  time  the  two  whis* 
ties  were  blown  by  the  Arrowsmith,  that  she  was  at- 
tempting tg  cross,  but  would  have  been  unable  to  cross^ 
the  bows  of  the  Arrowsmith,  and  the  bows  of  the  Hunt- 
er's Point   ferry-boat,  and   that  the  Arrowsmith  had 
slowed  for  the  Hunter's  Point  ferry-boat  just  before 
blowing  her  two  whistles,  and  that  it  was  impossible  for 
the  Arrowsmith  to  have  ported  her  helm,  and  to  have 
gone  to  her  own  starboard,  in  time  to  have  avoided  the 
George  Law,  but  that  the  George  Law  could  very  readily 
have  gone  in  the  direction  called  for  by  the  two  whistles 
of  the  Arrowsmith ;   (5.)  The  statement  added  in  the 
answer,  that,  during  the  time  between  the  blowing  of 
the   two  whistles  by  the  Arrowsmith,  and  the  ring- 
ing of  her  engine  bells,  the  George  Law  persisted  in  a 
a  course  across  the  bows  of  both  the  Arrowsmith  and  the 
Hunter's  Point  ferry-boat,  the  only  statement  in  the  lihel 
as  to  the  course  of  the  George  Law  at  any  time  being, 
that  it  was  at  all  times  down  the  East  river,  diagonal,  but 
nearly  head  on  to  the  Arrowsmith ;    (6.)  The  statement 
added  in  the  answer,  that  the   pilot   of  the  Arrow- 
smith,  when  he  observed  that  his  signal  was  not  answered 
by  the  George  Law,  and  that  the  latter  persisted  in  her 
course,  rang  his  engine  bells  to  stop  and  back  the  Ar- 
rowsmith, she  being  then  slowed,  the  averment  in  the 
libel  being,  that  he,  at  that  time,  rang  his  engine  bells 
to  slow,  stop,  and  back  his  vessel ;  (7.)  The  statement 
added  in  the  answer,  that  the  two  whistles  blown  by  the 
George  Law  were  blown  more  than  two  minutes  after 
the  two  whistles  blown  by  the  Arrowsmith  were  blown  ; 
(8.)  The  statement  added  in  the  answer,  that  the  Arrow- 
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smith  could  not  have  avoided  the  collision,  before  giving 
her  two  whistles,  as  she  could  not  port  her  helm  without 
going  across  the  bows  of  the  George  Law,  there  being 
no  averment  in  the  libel  as  to  any  inability  of  the  Ar- 
rowsmith to  avoid  the  collision,  or  port  her  helm,  before 
giving  her  two  whistles,  and  the  averment  in  the  libel  as 
to  the  inability  of  the  Arrowsmith  to  port  her  helm 
being  an  averment  that  she  could  not  do  so  without 
going  contrary  to  the  signal  previously  g^ven.  The 
most  material  of  these  variations  are,  that  regarding  the 
distances  between  the  two  vessels  when  the  George  Law 
was  first  observed  from  the  Arrowsmith,  and  when  the 
two  whistles  were  blown  by  the  Arrowsmith ;  that  regard- 
ing the  course  of  the  George  Law,  when  the  two  whistles 
were  blown  by  the  Arrowsmith,  and  afterwards,  down  to 
the  time  when  the  two  whistles  were  blown  by  the  George 
Law ;  that  regarding  the  time  when  the  Arrowsmith  was 
slowed ;  that  regarding  the  interval  that  elapsed  between 
the  blowing  of  the  two  whistles  by  the  Arrowsmith  and 
the  blowing  of  the  two  whistles  by  the  George  Law ;  and 
that  regarding  the  inability  of  the  Arrowsmith  to  port 
her  helm,  before  giving  her  two  whistles. 

The  libel  and  the  answer  by  the  George  Law  were 
both  of  them  filed  on  the  28th  of  May,  1868.  Her  story 
in  them  is,  that  the  George  Law  had  reached  a  poin^ 
the  libel  says  about  one  half,  and  the  answer  says  about 
one  third,  of  the  way  from  the  New  York  shore,  and  was 
heading  diagonally,  the  libel  says  down  and  across  the 
river,  and  the  answer  says  across  the  river,  when  the 
Arrowsmith,  the  libel  says  at  a  distance  off  of  about 
three  lengths,  and  the  answer  does  not  state  at  what 
distance  off,  blew  two  whistles.  The  libel  says,  that  the 
Arrowsmith  commenced  sheering  towards  the  New  York 
side  before  she  blew.  The  answer  says  that  she  began 
to  sheer  as  soon  as  she  blew.  Both  of  the  pleadings 
state  that  the  George  Law,  after  seeing  such  sheer  and 
hearing  such  two  whistles,  blew  two  whistles  herself,  and 
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put  her  helm  to  starboard  and  stopped  and  backed,  and 
that  the  Arrowsmith  then  blew  one  whistle.  The 
answer  states  that  the  Arrowsmith  did  not  stop  or  slow 
nntil  the  collision.  Both  of  the  pleadings  state  that  the 
collision  was  occasioned  by  the  fault  of  the  Arrowsmith 
in  these  particulars  :  (1.)  In  not  having  a  look-out ;  (2.) 
In  not  porting ;  (3.)  In  not  stopping  and  backing  in 
time ;  (4.)  In  starboarding  without  waiting  for  a  response 
from  the  George  Law. 

The  starboard  side  of  the  Arrowsmith  at  a  point 
about  twenty  feet  aft  of  her  stem  was  struck  by  the  bluff 
of  the  starboard  bow  of  the  George  Law.  The  Arrow- 
smith  claims  $6,000  damages  and  the  George  Law  claims 
$1,000. 

It  cannot  fail  to  arrest  attention,  that  the  libel  filed 
by  the  Arrowsmith  states,  that,  when  on  her  course  up 
the  middle  of  the  river,  her  pilot  observed  the  George 
Law  off  the  starboard  bow  of  the  Arrowsmith,  approach- 
ing down  the  river,  on  a  diagonal  course,  but  nearly  head 
on  to  the  Arrowsmith,  and  that  it  was  the  persistence  of 
the  George  Law  in  such  course,  after  the  two  whistles 
were  blown  by  the  Arrowsmith,  and  which  course  it  is  not 
alleged  she  changed  before  such  two  whistles  were  blown, 
that  induced  the  pilot  of  the  Arrowsmith  to  ring  his 
engine  bells  to  slow,  stop  and  back.  The  only  course 
stated  in  that  libel  as  the  course  of  the  George  Law  at 
any  time  is  a  course  down  the  river,  and,  thoi^gh  diago- 
nal, nearly  head  on  to  the  Arrowsmith.  The  answer 
filed  by  the  Arrowsmith  wholly  departs  from  this  state- 
ment as  to  the  course  of  the  George  Law.  Although 
that  answer  states,  that  the  course  of  the  George  Law, 
when  she  was  first  observed  by  the  pilot  of  the  Arrow- 
smith,  was  down  the  East  river,  and,  though  diagonal, 
nearly  head  on  to  the  Arrowsmith,  and  although  it  then 
goes  on  to  state,  that  the  blowing  of  the  two  whistles  by 
the  Arrowsmith  was  the  result  of  the  observation  by  her 
of  such  course  of  the  George  Law,  yet  it  afterwards  adds. 
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what  is  not  found  in  the  libel  filed  by  the  Arrowsmith^ 
that,  when  the  two  whistles  were  blown  by  the  Arrow- 
smith,  the  coarse  of  the  George  Law  was  such  that  she 
was  attempting  to  cross  the  bows  of  the  Arrowsmith  and 
the  bows  of  the  Hunter's  Point  ferry  boat,  and  that, 
after  such  two  whistles  were  blown,  the  Greorge  Law  per- 
sisted in  her  course  across  the  bows  of  both  the  Arrow- 
smith  and  the  Hunter's  Point  ferry  boat,  and  that  it  was 
such  persistence  of  the  George  Law  in  such  course  that 
induced  the  pilot  of  the  Arrowsmith  to  ring  his  engine 
bells  to  stop  and  back.  The  testimony  on  the  part  of 
the  Arrowsmith  sustains  the  allegations  of  the  libel  filed 
by  her,  as  to  the  course  of  the  George  Law,  and  does  not 
sustain  the  allegations  of  the  answer  filed  by  her  as  to 
such  course.  Smith,  the  pilot  of  the  Arrowsmith,  testi- 
fies, that,  when  he  first  saw  the  George  Law,  she  was 
very  nearly  head  on  to  him,  a  little  diagonally  possibly, 
on  his  starboard  bow  a  trifle,  coming  nearly  at  him,  but 
not  exactly  at  him ;  that  she  was  not  heading  directly 
down  but  a  trifle  across  the  river ;  and  that,  if  she  had 
kept  on  the  course  she  was  then  on,  and  the  Arrowsmith 
had  kept  on  the  course  she  was  then  on,  they  would  have 
hit  each  other.  He  fortifies  this  by  saying,  that,  when 
the  two  whistles  were  blown  by  him,  he  said  to  his 
wheelsman:  ''If  he  keeps  on  that  course  he  will  cer- 
tainly hit  us  ; "  and  that,  when  the  bells  of  the  Arrow- 
smith  were  rung  to  back,  the  George  Law  was  on  the 
same  course  she  had  been  on.  On  cross-examination,  he 
says,  that  when  he  first  saw  the  George  Law  she  was 
heading  as  nearly  at  him  as  he  could  get  at  it;  that, 
from  the  time  the  two  whistles  were  blown  by  the 
Arrowsmith,  to  the  time  of  the  collision,  the  George 
Law  did  not  sheer  either  way,  but  came  as  straight  as 
she  could  come.  Jarvis,  the  wheelsman  of  the  Arrow- 
smith,  who  was  in  her  pilot  house  with  Smith,  the  pilot, 
testifies,  that,  after  the  George  Law  got  headed  down  the 
river,  she  was  coming  at  the  Arrowsmith  all  the  time* 
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Merritt,  a  passenger  on  the  Arrowsmith,  accustomed  to 
navigation  by  having  followed  the  water,  testifies,  that, 
when  the  two  whistles  were  blown  by  the  Axrowsmith,  the 
George  Law  was  heading  a  little  on  the  starboard  bow  of 
the  Arrowsmith,  nearly  ahead  of  her ;  that,  if  neither 
vessel  had  altered  her  course,  they  would  have  come 
together ;  and  that  the  George  Law  would  have  struck 
the  starboard  bow  of  the  Arrowsmith.  Tibbits,  a  pas- 
senger on  the  Arrowsmith,  testifies,  that  he  saw  the 
George  Law  as  soon  as  the  two  whistles  of  the  Arrow- 
smith  were  blown ;  that  she  then  seemed  to  be  coming 
right  at  the  Arrowsmith;  that  the  two  boats  then 
seemed  to  him  to  be  directly  head  and  head,  and  to  be 
in  the  same  line  ;  and  that  he  noticed  that  the  George 
Law  did  not  change  her  course.  Germain,  an  engineer, 
who  has  followed  the  water  for  many  years  and  who  was 
a  passenger  on  the  Arrowsmith,  testifies,  that  he  first 
noticed  the  George  Law  after  the  two  whistles  of  the 
Arrowsmith  were  blown ;  that,  at  that  time,  the  two  ves- 
sels were  on  parallel  lines ;  that,  running  on  those  lines, 
they  would  have  come  in  contact ;  and  that  each  would 
have  been  struck  on  the  starboieird  side.  This  testimony 
on  the  part  of  the  Arrowsmith,  taken  in  connection  with 
her  pleadings,  establishes,  that  she  and  the  George  Law 
were  meeting  end  on,  or  nearly  end  on,  so  as  to  involve 
risk  of  collision,  prior  to  and  at  the  time  the  two  whistles 
were  blown  by  the  Arrowsmith,  and  so  as  to  make  it 
incumbent  on  both  of  the  vessels,  under  the  requirement 
of  article  13  of  the  Act  of  April  29th,  1864,  (13  U.  8. 
Stat,  at  Largej  60,)  to  put  their  helms  to  port,  so  that  each 
should  pass  on  the  port  side  of  the  other.  In  the  case 
of  The  NichoU,  (7  WaUace,  656,  663,)  the  Supreme  Court 
says  :  '^  Each  vessel  was  seen  from  the  deck  of  the  other 
about  the  same  time,  when  they  were  some  two  or  three 
miles  apart,  and,  as  they  were  approaching  each  other 
from  nearly  opposite  directions,  it  is  quite  clear,  under 
the  regulations  enacted  by  Oongress,  that  the  helms  of 
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both  should  have  been  put  to  port,  so  that  each  might 
have  passed  on  the  port  side  of  the  other,  unless  the 
distance  between  them  at  that  precise  time,  was  so 
great  as  not  to  involve  risk  of  collision,  fiules  of  navi- 
gation are  obligatory  upon  vessels  approaching  each 
other,  from  the  time  the  necessity  for  precaution  begins, 
and  continue  to  be  applicable  as  the  vessels  advance,  so 
long  as  the  means  and  opportunity  to  avoid  the  danger 
remains."  Vessels  are  meeting  end  on,  within  the  mean- 
ing of  article  13,  when  they  are  approaching  each  other 
from  opposite  directions,  or  on  such  parallel  lines  as 
involve  risk  of  collision  on  account  of  their  proximity, 
and  when  the  vessels  have  advanced  so  near  to  each 
other  that  the  necessity  for  precaution  to  prevent  such 
a  disaster  begins  ;  and  they  are  meeting  nearly  end  on, 
within  the  meaning  of  that  article,  when  they  are 
approaching  from  nearly  opposite  directions,  or  on  lines 
of  approach  substantially  parallel,  and  are  so  near  to 
each  other  as  to  involve  risk  of  collision.  {The  Nichols^ 
above  cited.)  Under  the  requirement  of  article  13,  it  was 
plainly  the  duty  of  the  Arrowsmith  to  have  put  her  helm 
to  port,  on  the  case  made  in  the  libel  filed  by  her  and  by 
the  testimony  on  her  part,  that  has  been  referred  to. 

If,  as  the  answer  filed  by  the  Arrowsmith  sets  up,  tiie 
George  Law,  at  the  time  the  two  whistles  of  the  Arrow- 
smith  were  blown,  was  on  a  course  across  the  bows  of 
both  the  Arrowsmith  and  the  Hunter's  Point  ferry  boat*, 
49he  must  have  been  on  the  starboard  side  of  the  Arrow- 
smith,  and  the  Arrowsmith  must  have  been  on  the  iM>rt 
side  of  the  Oeorge  Law.  Under  such  circumstances, 
article  14  of  the  Act  of  April  29th,  1864,  made  it  the  duty 
of  the  Arrowsmith  to  keep  out  of  the  way  of  the  George 
Law,  and  article  18  of  the  same  Act  made  it  the  duty  of 
the  George  Law  to  keep  her  course.  Such  duty  was  not 
properly  discharged  by  the  starboarding  of  the  Arrow- 
smith  or  by  the  blowing  of  her  two  whistles,  but  the  per- 
formance of  it  required  that  the  Arrowsmith  should. 
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nnder  article  16  of  the  said  Act,  have  stopped  and 
reversed  either  with  or  without  porting,  at  a  period 
anterior  to  the  time  when  she  blew  her  two  whistles.  In 
any  event,  the  course  pursued  by  the  Arrowsmith  was 
faulty.  She  should  either  have  ported,  or  she  should 
have  stopped  and  reversed  before  she  did.  Instead  of 
porting  she  starboarded,  and,  instead  of  stopping  and 
reversing,  at  least  as  soon  ^  she  blew  her  two  whistles, 
she  blew  those  whistles,  and  waited  for  a  response,  and, 
receiving  none,  then  stopped  and  reversed. 

The  1st  section  of  the  Act  of  the  legislature  of  New 
York,  passed  April  12th,  1848,  {Laws  of  1848»  chap.  321,) 
which  requires  all  the  steamboats  passing  up  and  down 
the  East  river,  between  the  Battery  at  the  southern 
extremity  of  the  city  of  New  York  and  Black  well's 
Island,  to  be  navigated  as  near  as  possible  in  the  centre 
of  the  river,  except  in  going  into  or  out  of  the  usual 
berth  or  landing  place  of  such  steamboat,  is  invoked  to 
show  that  the  Arrowsmith  had  a  right  to  keep  on  a 
course  as  nearly  as  possible  in  the  centre  of  the  river. 
But  the  Act  was  no  more  applicable  to  the  Arrowsmith 
than  it  was  to  the  George  Law.  {The  E.  C.  Scranton^ 
3  Blaichf.  C.  C.  B.  50.)  Each  was  bound  to  navigate  as 
nearly  as  possible  in  the  centre  of  the  river.  The  Act 
was  not  passed  to  promote  collisions,  but  to  prevent 
them.  It  was  passed  to  prevent  steamboats  from  navi- 
gating the  East  river  close  to  the  ends  of  the  slips  or 
piers.  It  must  have  a  reasonable  construction,  and 
it  cannot  authorize  any  vessel  to  adhere  blindly  to  a 
course  in  the  centre  of  the  river,  without  reference  to 
other  vessels.  So  construed,  no  two  vessels  could  meet 
while  navigating  the  East  river,  without  colliding. 

It  is  urged,  on  the  part  of  the  Arrowsmith,  that  there 
was  not  room  for  the  Oeorge  Law  to  go  between  the 
Arrowsmith  and  the  Hunter's  Point  ferry-boat,  which 
was  where  the  pilot  of  the  George  Law  was  intending  to 
carry  his  boat  before  the  Arrowsmith  starboarded  or 
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blew  her  two  whistles  ;  that  the  George  Law  had  abund- 
ance of  room  to  go,  by  starboarding,  towards  the  Brooklyn 
shore ;  and  that,  therefore,  the  Arrowsmith  was  right  in 
starboarding.  It  is  also  nrged  that,  OYen  if  the  Arrow- 
smith  had  ported  instead  of  starboarding,  there  would  not 
haYe  been  room  for  the  Oeorge  Law  to  go  between  the 
Arrowsmith  and  the  Hunter's  Point  boat ;  and  that  the 
consequence  of  the  porting  of  the  Arrowsmith  would 
haYe  been,  even  if  she  had  escaped  colliding  herself  with 
the  George  Law,  to  throw  the  George  Law  against  the 
Hunter's  Point  boat.  These  Yiews  are  urged  to  excuse 
the  Arrowsmith  for  not  haYing  ported.  The  ground 
taken  is,  that,  under  Article  19  of  the  Act  of  1864,  which 
proYides  that,  in  obeying  and  construing  the  rules  pre- 
scribed by  the  Act,  due  regard  must  be  had  to  all  dangers 
of  naYigation,  and  due  regard  must  also  be  had  to  any 
si>ecial  circumstances  which  may  exist  in  any  particular 
ease,  rendering  a  departure  from  the  said  rules  necessary, 
in  order  to  aYoid  immediate  danger,  the  Arrowsmith  was 
bound  to  regard  the  danger  to  the  naYigation  of  the 
George  Law  and  of  the  Hunter's  Point  boat  which  would 
haYe  ensued  from  the  porting  of  the  George  Law.  The 
answer  to  these  Yiews  is,  that  the  Arrowsmith  ought  to 
haYe  stopped  and  reYcrsed,  at  least  as  soon  as  she  blew 
her  two  whistles,  and  ought  at  the  same  time  to  haYe 
thrown  her  head  to  starboard.  She  would  then  haYe 
been  free  firom  fault.  She  saw  that  there  was  risk  of  a 
collision  with  the  George  Law,  and,  therefore,  blew  two 
whistles,  it  was  because  of  the  approach  of  Hie  George 
Law,  iuYoMng  such  risk,  that  the  two  whistles  of  the 
Arrowsmith  were  blown.  HaYing  starboarded,  either 
then  or  prcYiously,  without  waiting  to  know  whether  the 
George  Law  would  starboard  also,  it  became  necessary 
that  the  Arrowsmith  should  stop  and  rcYerse  at  least  as 
soon  as  she  blew  her  two  whistles.  It  being  necessary 
that  she  should  do  so  then,  it  was  incumbent  on  her,  by 
Article  16  of  the  Act,  to  do  so  then.    If  she  had  done  so 
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then,  and  her  head  had  been  then  thrown  to  starboard, 
she  would  have  been  free  from  fault,  and  there  would 
have  been  no  occasion  for  any  indulgence  in  conjecture 
as  to  whether  she  would  or  would  not,  by  so  doing,  have 
collided  with  the  Gteorge  Law,  or  as  to  whether  the 
Hunter^s  Point  boat  would  not,  or  would  in  that  event, 
have  collided  with  the  Oeorge  Law.  The  tide  was 
strongly  ebb,  which  would  fiave  favored  both  the  stop- 
ping of  the  headway  of  the  Arrowsmith,  as  she  was 
going  against  it,  and  the  turning  of  her  head  to  the 
starboard  by  porting.  It  is  true  that  the  Arrowsmith 
was  nearly,  if  not  quite,  dead  in  the  water,  at  the 
time  the  two  vessels  struck  each  other.  But  that 
does  not  meet  the  difSculty.  If  she  had  stopped  and 
reversed  sooner,  she  would  have  become  dead  in  the 
water  at  a  greater  distance  from  the  George  Law,  and 
her  speed  would  have  been  retarded  thereby,  and  by  the 
action  of  the  tide,  so  much  sooner  than  it  was,  that  the 
collision  would  probably  have  been  entirely  avoided  or 
been  very  slight.  Her  libel  and  her  answer  allege,  that 
she  could  not  put  her  helm  any  more  to  starboard  than 
she  did  put  it  after  blowing  her  two  whistles,  without 
being  in  danger  of  running  into  the  Hunter's  Point  . 
ferry-boat,  which  bore,  the  libel  says,  oflf  her  port  bow, 
and,  the  answer  says,  off  her  port  side.  Her  pleadings 
no  where  allege,  that,  if  she  had  stopped  and  reversed 
*  sooner,  so  as  to  have  fallen  behind  the  Hunter's  Point 
boat,  she  could  not,  before  her  two  whistles  were  blown, 
have  starboarded  to  a  greater  extent  than  she  did,  with- 
out being  in  danger  of  running  into  the  Hunter's  Point 
boat,  and  to  a  sufficiently  greater  extent  to  have  cleared 
the  George  Law.  There  would  not  have  been,  within  the 
19th  Article  of  the  Act,  any  danger  of  navigation  incur- 
red by  the  Arrowsmith  by  stopping  and  reversing  sooner 
than  she  did,  or  by  porting,  as,  on  the  evidence,  there 
was  no  obstruction  behind  her  or  to  her  starboard  side  ; 
and  no  special  circumstances,  within  such  19th  Article, 
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are  shown  to  haYe  existed,  rendering  a  departure  by  the 
Arrowsmith  from  the  13th  and  16th  Articles  necessary, 
in  order  to  aYoid  immediate  danger.  On  the  contrary, 
all  the  danger  of  naYigation  incurred  by  the  Arrowsmith 
was  incurred  by  her  not  stopping  and  rcYcrsing  sooner 
than  she  did,  and  by  her  not  porting;  and  the  CYi- 
dence  shows  that  an  adherence  by  her  to  the  13th  and 
16th  Articles  was  necessary  in  order  to  aYoid  immediate 
danger.  My  conclusion,  therefore,  is,  that  the  handling 
of  the  Arrowsmith  contributed  to  the  collision  and  that 
she  was  in  fault. 

The  Oeorge  Law  was  also  in  fault  for  Yiolating  the 
proYision  of  the  1st  section  of  the  Act  of  the  legislature 
of  New  York  of  April  12th,  1848,  (before  cited,)  which 
enacts,  that  steamboats  passing  up  and  down  the  East 
riYer  between  the  Battery  at  the  southern  extremity  of 
the  city  of  New  York  and  Blackwell's  Island  shall  not  be 
propelled  at  a  greater  rate  of  speed  than  ten  miles  an 
hour.  By  the  testimony  of  the  pilot  of  the  George  Law, 
she  was  going,  irom  the  time  she  got  on  her  course  down 
the  riYer  until  her  bells  were  rung  to  slow,  stop  and  back, 
at  a  speed  of  eleYen  knots  an  hour  with  the  tide.  But, 
independently  of  the  statutory  proYision,  the  George 
Law  maintained  too  great  a  rate  of  speed  under  the  cir- 
cumstances. She  was  aiming  to  go  through  the  con- 
tracted space  between  the  Arrowsmith  and  the  Hunter's 
Point  boat,  and  was  going  with  the  tide,  which  was 
strong  and  nearly  half  ebb,  and  her  success  in  doing  so 
depended  upon  her  being  allowed  to  do  so  by  the  Ar- 
rowsmith. The  pilot  of  the  George  Law  says  that, 
up  to  the  time  the  four  bells  of  the  George  Law  were 
rung  to  slow,  stop  and  back,  which  was  done  at  a  dis- 
tance of  275  yai'ds  from  the  Arrowsmith,  the  George 
Law  was  heading  about  two  points  to  the  New  York  side 
of  the  line  of  the  channel  up  and  down,  leaYing  the  line 
of  the  channel  about  two  points  on  his  port  bow ;  and 
that  the  Arrowsmith,  up  to  the  time  she  was  300  yards  off 
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from  the  George  Law,  was  heading  at  the  George  Law, 
bearing  two  points  on  the  port  bow  of  the  George  Law, 
and  heading  two  points  on  the  port  bow  of  the  George 
Law.  Under  these  cirenmstances,  although  the  pilot  of 
the  George  Law  may  have  thought  that  the  Arrowsmith 
would  keep  to  the  right,  yet  the  George  Law  was  ap- 
proaching the  Arrowsmith  in  such  manner  as  to  involve 
risk  of  collision,  and  to  make  it  incumbent  upon  the 
George  Law  under  Article  16  of  the  Act  of  1864,  to  slacken 
her  speed  sooner  than  she  did,  and  not  to  plunge  on  at 
the  rate  of  eleven  knots  an  hour  until  within  275  yards  of 
the  Arrowsmith.  The  neglect  to  slacken  her  speed  sooner 
than  she  did  was,  also,  on  the  part  of  the  George  Law,  a 
neglect,  under  Article  20  of  the  Act,  of  a  precaution 
required  by  the  special  circumstances  of  the  case. 

There  must,  therefore,  be  a  decree  apportioning  be- 
tween the  two  vessels  the  damages  sustained  by  them 
both,  with  a  reference  to  ascertain  such  damages.  The 
question  of  costs  is  reserved  until  the  coming  in  of  the 
report  of  the  Oommissioner. 

B.  D.  SiUiman  and  2>.  McMahan^  for  the  Arrowsmith. 

Beebe^  Donolme  and  Cooke^  for  the  George  Law. 
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Collision  ^n  New  York  Harbob. — Vebbbl  at  Akchob. — iNETiTABLa 

ACCIDBNT. — ^HaBBOB  RbOULATIOKS. — JUBISDICTIOB. — SuiTS  BBTWEBN 
FOREIONBBS. 

A  British  steamship,  coming  into  the  harbor  of  New  York,  was  swung  by  the  ebb 
tide,  which  forms  a  rip  where  the  tides  from  the  North  and  East  riyers  meet, 
against  an  Austrian  ship,  lying  at  anchor,  and  sank  her.    The  slup  had  come  in 
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from  wft  the  day  before,  and  had  anchored  where  she  was  sank,  and  no  notioe 

to  remote  from  that  anchorage  had  been  given  to  her  by  the  harbor  masters : 
Mdd,  Thai  the  Coort  of  Admiralty  was  not  called  apon,  by  the  fact  that  all  parties 

concerned  were  foreigners,  to  decline,  from  motives  of  intematiooal  comity,  to 

exercise  jarisdtction  in  the  case ; 
That  the  effect  of  the  tide  npon  the  steamer  was  not  an  inevitable  accident; 
That,  the  ship  being  anchored  in  a  cnstomary  place,  and  where  no  State  law  or 

city  ordinance  forbade  anchoring,  any  general  regulation  of  the  harbor  masters, 

forbidding  her  to  anchor  there,  must  be  held  to  have  been  waived  in  her  behalf, 

by  the  failure  to  give  her  notice  to  remove ; 
That,  the  ship  having  come  in  from  sea  in  a  seaworthy  condition,  the  fact  thai  abe 

was  sunk  by  the  blow  of  the  steamship  did  not  establish  that  she  was  not  "  tight 

and  strong" 


Blatchfobd,  J.  This  is  a  libel  filed  by  Ambrozio 
Balli,  the  owner  of  the  Austrian  ship  Figlia  Maggiore, 
against  the  British  steamship  Bassia,  to  recover  for  the 
damages  caused  to  the  Figlia  Maggiore  and  her  cargo^ 
by  a  collision  between  her  and  the  Bussia,  which  took 
place  in  the  harbor  of  "New  York^  off  the  Battery,  on  the 
25th  of  May,  1869,  about  11  o'clock,  A.  M.  The  Figlia 
Maggiore  arrived  in  port  the  day  previous,  from  Mar- 
seilles, with  a  valuable  cargo,  and  came  to  anchor  off  the 
Battery,  at  a  place  designated  by  her  pilots  and  was  at 
anchor  at  the  same  place,  at  the  time  of  the  collision. 
The  Bussia  was  coming  in  from  sea,  on  a  voyage  from 
Liverpool,  and  was  bound  to  her  wharf  at  Jersey  City. 
The  libel  alleges,  that  the  Figlia  Maggiore  was  anchored 
from  three  hundred  to  four  hundred  yards  distant  from 
the  Battery,  and  at  a  place  usual  and  customary  for 
vessels  to  anchor.  The  tide  was  ebb,  and  the  weather 
was  clear.  The  Figlia  Maggiore's  stem  was  tailing  down 
towards  the  direction  from  which  the  Bussia  was  ap- 
proaching. The  stem  of  the  Bussia  struck  the  port  side 
of  the  Figlia  Maggiore  between  the  main  and  mizzen 
rigging,  angling  somewhat  forward,  and  crushed  her  in, 
so  that  she  sank  to  the  bottom  in  less  than  ten  minutes, 
with  all  the  property  on  board  of  her.  The  libellant,  as 
carrier  of  the  cargo  on  board,  having  possession  of  it  at 
the  time  it  was  sunk,  claims  to  recover  in  this  suit  for 


NOVEMBER,    1869.  478 


The  Steamship  Russia. 


the  damage  to  it,  as  well  as  for  the  damage  to  the  vessel 
and  her  appurtenances,  and  for  loss  of  freight,  if  any. 

The  defence  set  np  in  the  answer,  to  show  no  fanlt  in 
the  navigation  of  the  Bussia,  is,  that,  owing  to  the 
crowded  state  of  the  middle  and  west  side  of  the  North 
river,  the  Bussia  was  compelled  to  go  over  towards  the 
Battery ;  that,  when  she  was  within  a  sufficient  distance 
of  the  Figlia  Maggiore,  her  helm  was  starboarded,  so  as 
to  cause  her  to  pass  on  the  port  side  of  th^  Figlia  Mag- 
giore, but  that,  owing  *to  an  eddy  which  the  tide  made 
in  that  place,  she  did  not  mind  her  helm  ;  that  her  en- 
gines were  reversed,  and  her  headway  had  been  nearly 
stopped,  when  the  collision  happened ;  that,  at  the  place 
where  the  accident  occurred,  the  tide  makes  eddies,  which 
are  very  irregular  in  their  position,  direction,  and 
strength ;  and  that  it  is  impossible  to  foresee  when  and 
in  what  manner  they  will  affect  the  course  of  a  vessel 
getting  into  them.  The  case  is  thus  sought  to  be  made, 
on  the  part  of  the  Bussia,  one  of  inevitable  accident ; 
and,  to  attempt  to  sustain  such  a  view,  testimony  was 
put  in,  on  the  part  of  the  Bussia,  as  to  the  action  of  the 
tides  from  the  North  and  East  rivers  at  their  junction. 
Griffiths,  a  Sandy  Hook  pilot,  testifies,  that  the  ebb  tide 
begins  to  run  out  of  the  East  river  about  an  hour  and  a 
half  before  it  begins  to  run  out  of  the  North  river  ;  that, 
at  about  half  tide,  or  about  three  hours  ebb,  which  was 
the  state  of  the  tide  at  the  time  of  the  collision,  it  ordi- 
narily runs  out  of  the  East  river  at  the  rate  of  about  two 
knots  and  a  half  per  hour ;  that,  at  that  time,  it  runs  out 
of  the  North  river  at  the  rate  of  about  one  knot  and  a 
half  per  hour ;  that,  at  that  time,  the  two  tides  meet  on 
a  line  drawn  from  the  flag-staff  at  the  Battery  to  Bed- 
low's  Island,  the  direction  of  the  line  being  southwest  by 
south ;  that,  as  the  tide  from  the  East  river  runs  about 
west-southwest,  and  that  from  the  North  river  runs 
about  south,  and  against  it,  a  regular  bulkhead  is  formed, 
and  a  very  large  ripple  is  made ;  that  a  vessel,  on  strik- 
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ing  it,  in  generally  slewed  around  by  it  to  the  eastward 
or  the  westward,  dependent  upon  how  she  strikes  it ; 
that,  at  the  first  of  the  ebb,  *the  Une  of  the  tide-rip  is  up 
towards  Castle  Oarden ;  that,  as  the  North  river  tide 
comes  down,  such  line  is  forced  down  across  the 
mouth  of  the  East  river,  untU,  at  half  tide,  it  runs 
about  southwest  by  south,  as  before  stated ;  that  a  ves* 
sel  striking  into  that  tide-rip  will  not  mind  her  helm 
until  she  gets  a  length  into  it ;  and  that  the  pilots 
generally  try  to  keep  out  of  such  tide-rip.  On  cross- 
examination,  he  testifies,  that  the  rip  is  easily  seen,  and 
that  it  is  risky  getting  into  it.  This  testimony  is  con- 
firmed by  Van  Pelt  and  Bioodgood,  witnesses  for  the 
claimants,  the  former  a  Sandy  Hook  pilot,  and  the  latter 
the  master  of  a  steam  tug.  The  latter  also  says,  that  if 
a  vessel,  having  slight  way  on  her,  runs  headbig  up  the 
North  river,  across  the  mouth  of  the  East  river,  at  the 
stage  of  ebb  tide  referred  to,  her  head  will  tuirn  to  the 
starboard  exactly  with  the  tide  from  the  East  river. 
This  testimony  condemns  the  Bussia,  instead  of  excusing 
her.  In  attempting  to  enter  such  a  tide-rip,  with  a  ves- 
sel at  anchor,  as  the  Figlia  Maggiore  was,  on  her  star- 
board hand,  and  near  her  course,  she  assumed  all  the 
risk  of  avoiding  such  vessel.  The  tide-rip  was  plainly 
to  be  seen,  and  its  course,  and  character,  and  action  upon 
a  vessel  entering  it  were  not  fortuitous,  or  varying,  or 
uncertain,  but  were,  on  the  evidence,  things  to  be  fore- 
seen, and,  therefore,  to  be  guarded  £^gainst.  To  enter 
such  a  tide-rip,  was  to  take,  in  respect  to  vessels  at  an- 
chor ahead,  all  the  risks  of  so  navigating  through  it  as 
not  to  collide  with  such  vessels.  She  entered  it  at  an 
angle,  so  that,  as  the  tide  from  the  North  river  struck 
her  on  her  port  bow,  the  tide  from  the  East  river  acted 
on  her  starboard  side,  and  the  effect  was  to  sheer  her 
head  to  starboard,  although  her  helm  was  starboarded, 
and,  with  the  way  she  had  on,  to  shoot  her,  stem  on,  off 
to  starboard,  against  the  Figlia  Maggiore. 
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There  is  nothing  to  show  that  the  Figlia  Maggiore 
was  anchored  in  an  improper  place.  On  the  evidence, 
she  was  anchored  in  a  cnstomary  place  of  anchorage,  and 
in  a  place  not  forbidden  by  any  State  law  or  city  ordi- 
nance. As  to  any  general  regulation  made  by  the  har- 
bor masters,  it  is  not  shown  that  those  charged  with  the 
anchorage  or  management  of  the  Figlia  Maggiore  were 
notified  of  any  such  regulation,  or  had  been  warned  not 
to  allow  their  vessel  to  remain  where  she  was.  As  she 
had  taken  her  anchorage  in  a  place  not  shown  to  have 
been  in  itself  imsafe  or  improper,  as  respected  the  navi- 
gation of  other  vessels,  a  failure  on  the  part  of  the  proper 
haarbor  master  to  notify  her  to  remove  from  such  anchor- 
age must  be  regarded  as  a  waiver,  in  her  favor,  of  at 
least  any  general  regulation,  of  whidh  she  was  not,  in 
fact,  notified,  which  forbade  her  anchoring  at  the  place 
where  she  was  anchored. 

Of  the  various  other  defences  set  up  in  the  answer, 
none  are  made  out.  Those  on  board  of  the  Figlia  Mag- 
giore did  not  neglect  to  take  any  measures  which  it  is 
shown  they  could  have  taken  to  prevent  or  avoid  the 
collision  or  its  consequences.  The  allegation,  in  the  an- 
swer, that  the  Figlia  Maggiore  would  not  have  received 
the  damage  actually  sustained,  if  she  had  been  tight  and 
strong,  is  not  true  in  the  sense  stated,  nor  is  it  any  de- 
fence in  that  sense.  She  had  just  come  in,  in  fair  sea- 
worthy condition,  from  a  long  voyage;  and  she  was 
entitled,  in  law,  to  have  the  navigation  of  the  Bussia,  in 
respect  to  her,  regulated  by  some  other  standard  than 
her  capacity  to  successfully  resist,  at  anchor,  a  blow  from 
the  Bussia  in  motion.  {Amoskeag  Mfg.  Co.  v.  The  John 
Adams,  1  CUfford^a  B.,  404,  418,  419.) 

The  service  on  the  claimants  of  the  attachment  issued 
against  the  libellant  by  the  State  Court  after  this  suit  was 
brought,  can  in  no  manner  aifect  this  suit  in  rem  against 
the  Bussia. 

One  more  point,  raised  in  the  answer,  remains  to  be 
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noticed.  It  is,  that,  as  both  of  the  vessels  are  foreign 
vessels,  not  owned  by  citizens  of  the  United  States,  this 
Gourt  ought  not  to  entertain  jurisdiction  of  the  cause  of 
action  set  forth  in  the  libel.  It  is  not  maintained  that 
this  Oourt  is  without  jurisdiction  of  this  suit,  but  it  is 
urged  that  it  ought  not  to  busy  itself  with  deciding  a 
controversy  between  foreign  vessels  and  foreigners. 
This  case  being  one  of  a  collision  on  navigable  waters  in 
the  harbor  of  New  York,  is  a  civil  case  of  admiralty  and 
maritime  jurisdiction  ;  and,  therefore,  within  the  cogni- 
zance of  this  Oourt,  by  virtue  of  the  9th  section  of  the 
Judiciary  Act  of  September  24th,  1789,  (1  IT.  S.  Stat,  at 
Large^  77,)  the  Bussia  having  been  attached  within  the 
territorial  jurisdiction  of  this  Oourt.  ( The  PropeUer  Com- 
merce, 1  Black,  574 ;  The  Belfast,  7  WdOace,  624,  637  to 
642.)  The  ground  urged  why  this  Oourt  should  not 
exercise  jurisdiction  in  this  ca^e  is,  that,  although  it  may 
have  power  to  hear  and  determine  this  suit,  it  will  regard 
the  circumstances  of  the  case  as  rendering  it  unfit  that 
it  should  hear  and  determine  it,  because  the  libellant  and 
the  claimants  are  not  citizens  of  the  United  States  and 
the  colliding  vessels  are  both  of  them  foreign  vessels. 
It  is  supposed  that  the  Oourt  ought,  from  motives  of 
international  comity,  delicacy  and  convenience,  to  de- 
cline the  suit,  and  it  is  maintained  that  justice  does  not 
require  this  Oourt  to  interpose  in  favor  of  the  foreign 
libellants.  Although,  on  these  principles,  the  Oourt  of 
Admiralty  forbears,  as  a  general  usage,  to  exercise  its 
jurisdiction  over  controversies  between  foreign  seamen 
and  shipmasters  {The  Napoleon,  OlcotPs  B.,  208,  215,)  and 
over  suits  brought  by  foreign  seamen  against  masters  or 
owners,  being  also  foreigners,  or  against  foreign  vessels, 
{Da/vis  V.  Leslie,  1  Abbott's  Adm.  B.,  123,  134 ;  Bwiker  v. 
Klorgeter,  Id.,  402,  405,)  yet  the  principle  upon  which 
such  Oourt  proceeds  in  determining,  in  any  case,  whether 
to  exercise  such  jurisdiction  or  not,  is  to  inquire  whether 
the  rights  of  the  parties  will  best  be  promoted  by  retain- 
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ing  and  disposing  of  the  case  or  by  remitting  it  to  a 
foreign  tribunal.    {One  hundred  and  nmety-faur  sTiawls^ 
1  AbboU's  Adm.  B.,  317,  323  to  326.)    I  am  not  aware  that 
jurisdiction,  in  a  case  of  collision,  has  ever  been  declined 
by  any  Court  of  Admiralty,  either  in  the  United  States 
or  in  Great  Britain,  because  the  two  colliding  vessels  were 
the  property  of  foreign  subjects.    In  the  case  of  The 
Johana  Friederichj  (1  W.  Bob.^  35,  37,)  which  was  a  case 
in  rem  prosecuted  in  the  High  Oourt  of  Admiralty  in 
England,  on  a  collision  on  the  high  seas,  between  Dover 
and  Dungeness,  between  a  Danish  vessel  and  a  Bremen 
vessel,  whereby  the  Danish  vessel,  with  a  cargo  on  board 
belonging  to  British  subjects,  was  sunk  and  totally  lost. 
Dr.  Lushington  said:    '^It  has  also  been  said,  in  the 
course  of  the  argument,  that  this  Oourt  is  not  desirous 
of  exercising  its  jurisdiction  between  foreigners ;  and,  in 
support  of  this  doctrine,   some  observations  of  Lord 
Stowell,  in  cases  of  seamen's  wages,  have  been  cited. 
But  it  appears  to  me  that  the  cases  cited  are  distinguish- 
able from  the  present  for  the  following  reason — that  all 
questions  of  collision  are  questions  communis  juris^  but, 
in  cases  of  mariners'  wages,  whoever  engages  voluntarily 
to  serve  on  board  a  foreign  ship,  necessarily  undertakes 
to  be  bound  by  the  law  of  the  country  to  which  such  ship 
belongs,  and  the  legality  of  the  claim  must  be  tried  by 
such  law.     One  of  the   most  important  distinctions, 
therefore,  respecting  cases  where  both  parties  are  for- 
eigners, is,  whether  the  case  be  commums  juris  or  not." 
Again,  he  said,  {page  38) :    ^'  If  these  parties  must  wait 
until  the  vessel  that  has  done  the  injury  returned  to  its 
own  country,  their  remedy  might  be  altogether  lost,  for 
she  might  never  return  at  all ;  and,  if  she  did  return, 
there  is  no  part  of  the  world  so  distant  to  which  they 
might  not  be  sent  for  their  redress.    *    *    *    From  these 
considerations  it  is  perfectly  clear,  that  a  refusal  to  exer- 
cise the  jurisdiction  of  the  Oourt  in  these  cases  would,  in 
effect,  amount  to  a  total  denial  of  justice."  In  conclusion. 
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^  the  Judge  stated  the  following  to  he  the  grounds  on  which 
he  exercised  jurisdiction  in  the  case:  ^*lst«  That  all 
causes  of  collision  are  causes  cammMnis  juris  ;  2dly.  That 
the  vesself  at  the  time  of  her  arrest,  was  within  Admiralty 
jurisdiction  ;  3dly»  That  the  collision  took  place  upon 
the  high  seas  close  upon  the  English  coast."  He  added : 
*'  If  it  had  been  necessary,  I  could  have  cited  several 
authorities  in  support  of  the  general  jurisdiction  of  the 
Gourt.  But  I  decide  the  question  on  the  grounds  I  have 
stated,  without  taking  into  my  consideration  the  circum- 
stance that  was  adverted  to  in  argument,  that  the  cargo 
on  board  was  the  property  of  British  subjects.  This  fact 
is  undoubtedly  of  considerable  importance,  inasmuch  as 
I  am  at  a  loss  to  conceive  how  I  could  refuse  jurisdic- 
tion, and  send  the  British  owners  to  a  foreign  country ; 
and,  what  an  anomaly  would  occur,  if,  in  a  transitory 
action,  I  could  do  justice  to  one  set  of  owners,  and  refuse 
it  to  another."  In  the  case  of  Ths  Qriefawald,  (1  Swahey^ 
430,  435,)  Dr.  Lushington  says  :  *'  In  cases  of  collision,  it 
has  been  the  practice  of  this  country,  and,  so  far  as  I 
know,  of  the  European  states  and  of  the  United^States 
of  America,  to  allow  a  party  alleging  grievance  by  a 
collision,  to  proceed  in  rem  against  the  ship  wherever 
found," 

In  the  present  case,  no  reasons  exist  why  this  Oourt 
should  decline  jurisdiction.  The  case  is  one  of  collision. 
The  Bussia  has  been  arrested  within  the  jurisdiction  of 
this  Oourt.  The  collision  took  place  in  the  harbor  of  Kew 
York.  Several  of  the  witnesses  on  both  sides  belong  in 
New  York,  and  were  not  on  board  of  either  vessel.  There 
is  no  special  question  arising  under  the  local  laws  either  of 
Great  Britain  or  of  Austria  to  be  determined  in  this  case. 
These  considerations,  independently  of  the  fact  stated 
on  the  trial,  that  some  of  the  cargo  of  the  Figlia  Mag- 
giore  belonged  to  citizens  of  the  United  States-^a  fact 
which  is,  however,  not  averred  in  the  libel  or  shown  by 
proof— induce  the  Gourt  to  regard  this  case  as  one  in 
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which  it  is  eminently  proper  and  conducive  to  justice 
that  it  should  exercise  the  jurisdiction  invoked  by  the 
libellant. 

There  must,  therefore,  be  a  decree  for  the  libellant, 
with  costs.  The  reference  to  ascertain  the  damages  will 
include  damage  to  the  cargo  as  well  as  to  the  vessel,  the 
former  being  claimed  in  the  libel  to  be  recovered  by  the 
libellant,  as  carrier  in  possession  at  the  time  the  damage 
was  done.  {The  Propetter  Commercey  1  Blacky  574,  682  ; 
The  Commander  in  Chief ,  1  WaUacey  60  to  52.) 

C.  Donohue  and  T  ScuddeVy  for  the  libellants. 

D.  D.  Lardy  for  the  claimants. 
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ASBBST  IN  ABUIBALTT. — ^B AIL.— ATTACHMENT. 

The  proper  form  of  stiptilatioii  to  be  giTen  for  the  discharge  of  a  party  arrested  in 
a  suit  in  Admiralty,  is  for  the  appearance  of  the  party  to  abide  by  the  decree  of 
the  Court  in  the  cause,  and  not  for  the  payment  of  the  smn  decreed. 

Where  a  warrant  of  arrest  was  issued,  with  a  clause  directing  the  marshal,  if  the 
respondent  could  not  be  found,  to  attach  his  property,  and  the  marshal  returned 
that  he  had  arrested  the  respondent,  and  had  attached  his  property: 

Held,  That  the  attachment  must  be  set  aside. 

In  this  case,  a  libel  was  filed,  alleging  that  the  de- 
fendant, a  master  of  a  vessel,  had  sold  cargo  on  board 
her  belonging  to  the  libellant,  and  had  brought  the  pro- 
ceeds to  this  port,  and  had  refused  to  pay  them  over  to 
libellant.  On  this,  an  order  was  made  that  the  respond- 
ent be  arrested  and  held  to  bail.  A  warrant  was  accord- 
ingly issued  against  him,  with  a  clause  providing  that,  if 
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he  was  not  found,  the  marshal  was  to  attach  his  prop- 
erty or  credits  and  eftects.  The  marshal  returned  that 
he  had  arrested  the  respondent,  and  had  also  attached 
his  credits  and  eifects.  The  respondent  thereupon  ten- 
dered a  stipulation,  with  sufficient  siurety,  conditioned 
that  the  respondent  should  appear  in  Court,  to  abide 
by  the  decree  of  theOoiut  in  the  cause.  Objection  was 
taken,  on  behalf  of  the  libellant,  that  the  stipulation 
ought  to  be,  that  the  respondent  should  pay  the  amount 
decreed  against  him.  The  respondent  also  claimed  that 
the  attachment  should  be  set  aside,  on  the  ground  that 
the  process  only  directed  the  service  of  the  attachment, 
in  case  the  respondent  could  not  be  found,  and  that,  inas- 
much as  the  marshal  had  arrested  the  respondent,  and 
held  him  in  custody,  he  had  no  authority  to  attach  his 
property. 

The  Oourt,  (Blatohfosd,  J.,)  held,  that  the  libellant 
had  no  right  to  any  further  security  than  that  which  was 
offered  by  the  respondent;  and,  on  the  filing  of  the 
stipulation  offered,  ordered  the  arrest  and  the  attach- 
ment to  be  discharged. 

For  libellant,  T.  Scudder. 

For  respondent,  C.  Van  Santvocrd  and  E.  D.  Benedict. 
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IN  THE   MATTEE    OP    CHAELE8   McBBIEN.  A 

BANKEUPT. 

Examination  of  Bankrupt. — Pbofertt  in  his  PoesEssioN  atteb  thb 

Filing  of  hib  Petition. 

Qoestions  put  to  a  bankrupt  by  the  assignee  in  bankruptcy,  tending  to  show  that, 
within  a  short  time  after  the  filing  of  his  petition,  he  had  an  amount  of  money 
in  his  possession,  which  he  had  not  acquired  by  the  transaction  of  any  business 
subsequent  to  such  filing,  are  proper. 

Thb  petition  in  bankruptcy,  in  this  case,  was  ffled  on 
the  11th  of  March,  1868.  In  November,  1869,  the  bank- 
rupt being  under  examination,  the  following  questions 
were  propounded  to  him  by  the  assignee : 

When  did  you  first  do  any  business,  if  at  all,  after 
filing  your  petition  ? 

Have  you  done  any  business  since  you  filed  your  pe- 
tition? 

Before  going  into  business,  after  filing  your  petition, 
were  you  in  the  possession  of  any  money  ? 

Have  you  had  any  place  of  business  since  filing  your 
petition  ? 

Since  filing  your  i)etition,  have  there  been  kept  any 
books  of  account  of  your  business  f 

Since  filing  your  petition,  have  you  kept,  in  your 
own  name,  or  otherwise,  any  bank  account  ? 

In  the  month  of  April,  1868,  were  you  not  in  the  pos- 
session of,  or  control  of,  some  hundreds  of  dollars  in 
money  ? 

Since  filing  your  petition,  have  you  not  made  deposit 
of  some  thousands  of  dollars  of  money  ? 

The  bankrupt  refused  to  answer  any  of  the  questions, 
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claiming  that  he  was  not  bound  to  answer  any  questions 
as  to  the  possession  of  property,  or  the  carrying  on  of 
business,  by  him,  subsequent  to  the  filing  of  the  peti- 
tion. 

The  register  certified  the  questions  to  the  Court,  with 
his  opinion  that  the  questions  were  proper. 

Blatghfobd,  J.    The  questions  wereproper  and  rele- 
vant, and  must  be  answered. 
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IN  THE  MATTER  OF  JOHN  DAVIS,  AGAINST 
WHOM  A  PETITION  FOE  ADJUDICATION  OF 
BANKEUPTCY  HAS  BEEN  FILED. 

Ihtoluntart  Bakkruptct. — ^Abbbst  on  Mebnb  Pbocbss. — Coirellkuo- 
TiON  or  Statute.— Fbaudulent  Subpsksioh  or  PATxsirr  of  Cov- 

MSBCIAL  PaPBB. 

A  statate  most  be  so  oonstraed,  if  poasible,  without  doing  violeDce  to  language,  as 
to  give  force  and  meaning  and  effect  to  eyery  part  of  it. 

A  debtor  was  arrested  on  Angust  24th,  1869,  under  an  order  of  arrest  isaaed  oat 
of  the  Superior  Court  of  the  City  of  New  York,  in  an  action  founded  on  a  prom- 
lasory  note  for  more  than  $100.  He  immediately  gave  bail  and  was  not  lodged 
in  jaiL  The  order  of  arrest  remained  in  force  at  the  time  of  the  filing  of  a 
petition  in  involuntary  bankruptcy  against  him,  on  September  2uth.  1869  : 

ff^M,  That,  as  the  debtor  was  not  actually  impriaoned  for  more  than  seren  days  on 
the  order  of  arrest^  he  was  not  liable  to  be  adjudged  a  bankrupt,  under  the 
89th  section  of  the  bankruptcy  Act^  by  reason  of  what  occurred  under  the  order 
of  arrest. 

Proof,  that  a  merchant  has  suspended  pajrment  of  commercial  paper  and  has  not 
resumed  payment  of  it  within  a  period  of  fourteen  days,  is  not  sufficient  to 
authoriae  an  adjudication  of  bankruptcy  against  him  under  the  89th  sec^on  of 
the  Bankruptcy  Act.  The  creditor  must  show  that  the  stoppage  or  suspensioa 
was  fraudulent. 

This  was  a  hearing  on  a  petition  for  involuntary 
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bankruptcy  before  the  Court  without  a  jury.  The  first 
act  of  bankruptcy  alleged  in  the  petition,  which  was 
sworn  to  on  the  17th  of  September,  1869,  and  filed  on 
the  20th  of  September,  1869,  was,  that  the  debtor  **  has 
been  arrested  and  held  in  custody  under  and  by  virtue 
of  mesne  process  issued  out  of  tixe  Superior  Court  of 
the  city  of  New  York  in  the  State  of  New  York,  within 
which  the  debtor  has  property,  founded  npon  a  demand 
in  its  nature  provable  against  the  bankrupt's  estate, 
under  said  Act,  and  for  a  sum  exceeding  one  hundred 
dollars,  and  that  such  process  is  remaining  in  force  and 
not  discharged  by  payment,  or  in  any  other  manner 
provided  by  the  laws  of  such  State  applicable  thereto,  for 
the  period  of  seven  days/ ♦  The  prcfbf  showed,  that  the 
debtor  was,  on  the  24th  of  August,  1869,  at  the  city  of 
New  York,  in  which  city  he  then  resided,  arrested  and 
held  in  custody  by  the  sheriif  of  the  city  and  county  of 
New  York^  under  an  order  of  arrest  issued  out  of  the 
Superior  Court  of  the  city  of  New  York ;  that  the  debtor, 
on  his  arrest,  immediately  gave  bail,  and  was  not  lodged 
in  jail,  and  was  discharged  from  close  custody  by  the 
sheriff ;  that  the  order  of  arrest  was  issued  in  a  civil 
action,  founded  on  a  promissory  note  for  a  sum  exceeding 
one  hundred  dollars,  made  by  the  debtor,  and  which  was 
a  demand  in  its  nature  provable  against  the  bankrupt's 
estate  under  the  bankruptcy  Act ;  and  that  the  said 
order  of  arrest^  at  the  time  of  making  oath  to  said  peti- 
tion, still  remained  in  force  and  had  not  been  discharged 
by  payment,  or  in  any  other  manner  provided  by  the  law 
of  the  State  of  New  York  applicable  thereto.  The  sec- 
ond act  of  bankruptcy  alleged  was,  that  the  debtor,  "  on 
the  24th  day  of  August,  1869,  being  a  merchant  or  trader, 
has  fraudently  stopped  and  suspended  payment  of  his 
commercial  paper  and  has  not  resumed  within  a  period 
of  fourteen  days,  to  wit,  a  certain  promissory  note," 
specifying  its  particulars. 
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For  the  creditor,  Howes  and  WarddL 

For  the  debtor,  Morrison^  LatUerhaeh  and  Spingam. 

Blatchfobd,  J.  The  39th  section  of  the  bankruptcy 
Act  specifies,  as  an  act  of  bankruptcy,  that  the  debtor 
*^  has  been  arrested  and  held  in  custody  under  or  by  vir- 
tue of  mesne  process  or  execution,  issued  out  of  any 
Gourt  of  any  State,  district  or  territory  within  which 
such  debtor  resides  or  has  property,  founded  upon  a 
demand  in  its  nature  provable  against  a  bankrupt's  estate 
under  this  Act,  and  for  a  sum  exceeding  one  hundred 
dollars,  and  such  process  is  remaining  in  force  and  not  dis- 
charged by  payment;  or  in  any  pther  manner  provided  by 
the  law  of  such  State,  district  or  territory  applicable 
thereto,  for  a  period  of  seven  days."  The  same  section, 
in  the  clause  immediately  following  the  one  just  cited, 
specifies,  as  an  act  of  baiikruptcy,  that  the  debtor  *'  has 
been  actually  imprisoned  for  more  than  seven  days,  in  a 
civil  action,  founded  on  contract,  for  the  sum  of  one  hun- 
dred dollars  or  upward."  The  order  of  arrest  in  this 
case  was  issued  in  a  civil  action,  founded  on  contract, 
for  a  sum  exceeding  one  hundred  dollars.  It  was  mesne 
process  issued  out  of  a  Gourt  of  the  State  in  which  the 
debtor  resided,  and  was  founded  on  a  demand  in  its 
nature  provable  against  a  bankrupt's  estate  under  the 
Act,  and  such  process  remained  in  force  and  was  not, 
when  the  petition  was  filed,  discharged  by  payment  or  in 
any  other  manner  provided  by  the  law  of  such  State  ap- 
plicable thereto.  The  debtor  was  arrested  under  the 
process,  and  immediately  gave  bail,  and  was  not  lodged 
in  jail,  and  was  discharged  from  close  custody.  Assum- 
ing that  he  was  held  in  custody  for  a  period  of  seven 
days  under  the  process,  he  was  not  actually  imprisoned 
on  it  for  more  thdfe  seven  days.  This  case,  therefore, 
does  not  fall  within  the  second  clause  cited,  although  it 
may  fall  within  the  first  clause.    The  question  to  be 
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determined  is,  whether,  under  those  circumstances,  he 
can  be  adjudged  a  bankrupt.  I  think  not.  The  statute 
evidently  intended  to  draw  a  distinction  between  being 
actually  imprisoned  for  more  than  seven  days,  and  being 
held  in  custody  for  a  period  of  seven  days.  It  confined 
the  former  to  a  civil  action  founded  on  contract,  while  it 
extended  the  latter  to  an  action  founded  on  any  demand 
in  its  nature  provable  against  a  bankrupt's  estate.  Not 
only  are  claims  founded  on  contract  provable  in  bank- 
ruptcy, but,  by  section  19,  all  demands  against  the  bank- 
rupt for  or  on  account  of  any  goods  or  chattels  wrong- 
fully taken,  converted  or  withheld  by  him,  are  provable, 
as  debts,  to  the  amount  of  the  value  of  the  property  so 
taken  or  withheld,  with  interest.  Such  demands  are  not 
claims  founded  on  contract.  There  are,  therefore, 
claims  or  demands  which  would  fall  within  the  first  clause 
and  not  within  the  second  clause.  The  first  clause  has, 
therefore,  a  field  for  operation  over  which  the  second 
clause  does  not  extend.  This  being  so,  and  there  being 
a  distinction  evidently  intended  by  the  statute  between 
actual  imprisonment,  and  mere  arresting  and  holding  in 
custody,  a  person  actually  imprisoned  being  held  in  cus- 
tody, although  a  person  held  in  custody  is  not  necessarily 
actually  imprisoned,  full  effect  must  be  given. to  the  sec- 
ond clause.  This  cannot  be  done  if  it  be  held  that  a  i)er- 
son  arrested  in  a  civil  action  founded  on  contract  may 
be  adjudged  a  bankrupt  although  he  has  not  been  actu- 
ally imprisoned  for  more  than  seven  days.  If  it  be  so 
held,  on  the  ground  that  a  claim  founded  on  contract  is 
a  demand  in  its  nature  provable  against  a  bankrupt's 
estate  under  the  Act,  and  that  it  is  su£9cient,  under  the 
first  clause,  that  the  debtor  be  arrested  and  held  in  cus- 
tody under  mesne  process  founded  on  such  demand,  for 
a  period  of  seven  days,  then  no  cases  exist  which  would 
not  fall  within  the  first  clause,  and  the  second  clause 
would  become  inoperative  and  might  as  well  have  been 
left  out  of  the  statute.    A  statute  must  be  so  construed. 
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if  possible,  without  doing  violence  to  language,  as  to 
give  force  and  meaning  and  effect  to  every  part  of  it.  In 
this  case  there  is  no  affirmative  repugnancy  between  the 
two  clauses.  The  only  question  is,  whether  it  shall  be 
held  to  be  the  intention  of  the  legislature  that  cases 
falling  within  the  second  clause  shall  be  governed  wholly 
by  the  second  clause,  although,  if  the  second  clause  had 
been  omitted  from  the  section,  they  would  fall  under  the 
first  clause.  I  think  that  that  is  the  sound  construction 
to  be  given.  Even  if  the  two  clauses  were  repugnant  to 
each  other,  in  a  broader  sense  than  they  are,  the  second 
clause  would  control,  as  being  the  later  expression  of  the 
will  of  the  law  makers.  {Powers  v.  Banhey^  5  Blatchf.  C. 
C.E.,  202.) 

I  must,  therefore,  hold  that,  inasmuch  as  the  debtor 
was  not  actually  imprisoned  for  more  than  seven  days  on 
the  order  of  arrest  issued  against  him,  he  is  not  liable  to 
be  adjudged  a  bankrupt  by  reason  of  any  thing  alleged  in 
the  petition  to  have  occurred  under  and  by  virtue  of  such 
mesne  process. 

The  39th  section  of  the  Act  makes  it  an  act  of  bank- 
ruptcy, that  the  debtor  **  being  a  banker,  merchant  or 
trader,  has  fraudulently  stopped  or  suspended  and  not 
resumed  payment  of  his  commercial  pai)er,  within  a 
period  of  fourteen  days."  The  evidence  shows  that  the 
debtor  was  a  merchant  or  trader  doing  business  in  the 
city  of  New  York ;  that  the  promissory  note  mentioned 
in  the  petition  was  commercial  paper,  by  having  been 
made  and  delivered  by  the  debtor  in  the  regular  course 
of  his  business,  for  goods  sold  and  delivered  to  him  ;  and 
that  the  note  had,  at  the  time  the  petition  was  filed,  re- 
mained unpaid  for  a  period  exceeding  fourteen  days. 
This  is  not  sufficient.  Something  must  be  shown  from 
which  the  Court  can  draw  the  conclusion  that  the  stop- 
page or  suspension  of  payment  of  the  note  was  fraudu- 
lent. The  mere  non-payment  of  the  note  does  not  war- 
rant such  conclusion.    It  was  not  intended  by  the  Act 
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that  the  mete  stoppage  or  suspension,  followed  by  non- 
resmnption  for  fourteen  days,  should  throw  on  the  debtor 
the  burden  of  showing  that  there  was  no  fraud  in  the 
stoppage  or  susi)ension.  It  is  for  the  creditor  to  show 
that  the  stoppage  or  suspension  was  fraudulent.  That 
18  not  shown  by  showing  nothing  but  stoppage  or  suspen- 
sion, continued  for  fourteen  days.  There  may  be  many 
reasons  for  stoppage  falling  short  of  fraud.  If  the  legis- 
lature had  intended  that  mere  stoppage  or  suspension 
without  resumption  within  fourteen  days  should  be  an 
act  of  bankruptcy,  it  would  have  said  so  plainly.  It  has 
unmistakably  said  that  that  shall  not  be  an  act  of  bank- 
ruptcy, unless  the  stoppage  or  suspension  is  fraudulent. 
The  creditor  must,  therefore,  show  the  fraud  which  he 
has  alleged  in  his  petition.  As  he  has  failed  to  do  so, 
from  misapprehension,  an  opportunity  will  be  afforded 
to  him  to  supply  the  defect,  if  he  can,  by  further  proof. 
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Stat  of  Pbocbbdinos. — JuDOMSin?  Affbaled  Fbom. 

A  judgment  rendered  against  a  bankrapt  in  a  State  Coort,  firom  which  he  has  ap- 
pealed before  the  filing  of  his  petition,  ia  oonclosiTe,  as  against  him,  to  enable  the 
judgment  creditors  to  prove  it  as  a  debt  in  the  bankruptcy  proceedings. 

Proceedings  by  the  creditors,  on  such  appeal  from  the  judgment,  will  be  stayed, 
on  motion  of  the  bankrupt,  pending  the  bankraptcy  proceedings. 

The  petition  in  these  proceedings  was  filed  on  the  4th 
of  May,  1869.  Before  that  time  judgment  had  been  re- 
covered against  the  bankrupt  in  the  Supreme  Court  of 
the  State  of  New  York,  and  he  had  appealed  from  such 


488  SOUTHERN  DISTRICrr  OF   NEW  YORK, 

In  the  Matter  of  Jumb  E.  Broome,  a  Benknipt. 

judgment,  giving  security  on  such  appeal.  On  the  filing 
of  his  x>etition  he  obtained  an  injanction  restraining  the 
creditors  from  proceeding  in  the  matter  of  the  appeal. 
This  injunction  they  moved  to  have  modified,  in  order 
to  enable  them  to  determine  the  amount  of  their  claim 
against  the  bankrupt,  and  to  enforce  their  rights  against 
the  sureties.  The  bankrupt's  petition  did  not  admit  the 
claim  of  the  judgment  creditors  against  him,  but  stated 
the  fact  of  the  recovery  of  the  judgment  against  him,  the 
api>eal  and  the  giving  of  security  on  such  appeaL 

For  the  motion,  John  A.  Mapes» 

In  opposition,  P.  /•  JoaeMm9sen. 

BiiATOHFOBD,  J.  Thls  motion  must  be  denied.  See 
Metcalf  *s  case  (2  Ben.  £.,  78,)  in  which  decision  I  con* 
cmr.  The  judgment  already  recovered  is  conclusive,  as 
against  the  bankrupt,  to  enable  the  creditors  to  prove  it 
as  a  debt. 


NOVEMBER,  1869. 


IN   THE   MATTEE   OF   JAMES   E.    BECOME,   A 

BANKEUPT. 

Tbitst  Deed. — Cloud  ok  Tttlb. 

A  trust  deed  of  lands  Id  Florida,  made  by  a  bankrupt,  who  remained  in  pos- 
seesioD  of  the  lands  tlU  the  filing  of  his  petition  in  bankroplcy,  will  not  be  set 
aside  by  the  bankruptcy  Court  on  petition  of  the  assignee,  unless  such  petition 
states  that  the  huids  were  conveyed  by  the  bankrupt  in  fraud  of  his  creditors 
under  the  laws  of  Florida,  or  facts  showing  that  they  were  so  conyeyed,  and, 
therefore,  passed  to  the  assignee  under  the  14th  section  of  ihe  bankruptcy  Act. 

Is  this  case,  the  assignee  in  bankruptcy  presented  a 
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petition  to  the  Oourt  asking  for  the  cancellation  of  a 
trust  deed,  executed  by  the  bankrupt,  of  lands  in  Florida. 

For  the  petition,  John  McDonald. 

In  opposition,  Alexander  A  Green. 

BiiATGHFORD,  J.  The  petition  of  the  assignee  in 
bankruptcy  alleges  only,  that  the  trust  deed  which  it  sets 
forth  was  made,  conveying  the  lands  in  Florida  described 
in  the  deed ;  that  it  was  duly  delivered  to  the  grantees 
and  recorded  by  them  ;  that  the  conditions  on  which  the 
trust  was  to  be  carried  out  came  into  operation,  but  the 
trustees  did  not  take  possession  of  the  lands  or  take  any 
step  to  carry  out  the  trust ;  that  the  bankrupt  remained 
in  possession  of  the  lands  until  he  filed  his  petition  in 
bankruptcy ;  and  that  the  assignee  cannot  make  sale  of 
the  lands  while  the  trust  deed  remains  as  a  cloud  on  the 
title.  The  petition  then  prays  that  the  trust  deed  may 
be  set  aside  and  delivered  up  by  the  trustees  to  be  can- 
celled and  removed  from  the  records  in  Florida.  There 
are  no  allegations  to  sustain  the  prayer  for  relief.  The 
petition  does  not  allege  that  the  lands  were  conveyed  by 
the  bankrupt  in  fraud  of  his  creditors,  nor  does  it  state 
any  facts  showing  that  they  were  so  conveyed,  so  as  to 
show  that  the  lands  passed  to  the  assignee  in  bankruptcy, 
as  being,  within  the  14th  section  of  the  Act,  property 
*^  conveyed  by  the  bankrupt  in  fraud  of  his  creditors/'  As 
the  property  was  real  estate  situated  in  Florida,  it  should 
have  been  alleged  and  proved  that  the  conveyance  was 
in  fraud  of  creditors  under  the  laws  of  Florida. 

The  petition  is  dismissed,  with  costs. 
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Chamfbbtt.— CoMFBOMuiNa  Debt. — ^Rbjbctikg  Proof  of  Diebt. 

M.  A  C.  had  filed  two  proofs  of  debt  agunst  bankrapts,  one  for  $5.96  and  a  sec- 
ond for  $86.61.  They  presented  a  petition  to  ihe  Court,  praying  for  the  rejeo- 
tion  of  proofs  of  debt  filed  by  another  creditor.  P.,  to  the  amount  of  $48,663. 
Thereupon,  P.  presented  a  petition,  stating  that  he  was  the  owner  of  the  debt  for 
$86.61,  and  had  proved  it  himself  as  a  debt,  and  that  the  claim  for  $6.95  had  no 
yatid  existence,  and  praying  that  the  claims  of  M.  A  C.  might  be  rejected.  On 
this  petition,  a  reference  was  had  before  ihe  register,  who  reported  that  M.  A 
0.  were  creditors  in  the  sum  of  $86.61,  and  that  the  daim  for  $6.96  ought  to  be 
disallowed.  It  appeared  tli«t  M.  d  C.  had  made  an  agreement  with  one  Lb,  ap- 
pointing him  their  agent  to  collect  their  debt  from  the  b«nkmpts  at  his  expense, 
he  to  pay  them  one-fourth  of  what  he  should  collect.  This  agreement  was 
claimed  by  P.  to  be  champertous.  It  further  appeared  that  M.  A  C,  haying  a 
note  of  the  bankrupts  for  $178.68,  had  sold  it  to  P.  ibr  lesiB  than  its  £soe ;  that 
P.,  in  making  sneh  purchase,  acted  for  the  bankrupts;  that  the  money  inth 
which  he  bought  it  was  not  his  own,  but  proceeds  of  assets  which  belonged  to 
the  bankrupts  when  their  petition  was  filed ;  and  that  the  claim  which  BL  A  G. 
had  proved,  was  for  the  remainder  of  the  note,  beyond  the  sum  they  had  received 
from  P. : 

Edd,  That  the  agreement  between  L.  and  Bl  A  C.  furnished  no  ground  for  dis- 
allowing  the  claim  of  M.  &  C. ; 

That  M.  A  C,  in  dealing  with  P.,  supposed  they  were  compromising  the  note 
with  the  bankrupts,  and  that  they  could  not  prove  any  part  of  it,  or  question 
the  right  of  P.  to  prove  it,  and  their  proofs  of  debt  must  be  disallowed ; 

That  as,  under  the  22d  section  of  the  bankruptcy  Aet^  the  examination  as  to  any 
proof  of  debt  might  be  made  without  any  application  therefor,  and  as  it  ap- 
peared from  the  evidence  that  certain  claims  held  by  P.  were  not  his.  because 
he  was  acting  for  the  bankrupts  in  purchasing  them,  they  must  be  rejected ; 

That  it  must  be  referred  to  the  register  to  report  which  daims  ought  to  be  re- 
jected on  this  ground. 

Blatchford,  J.  On  the  8th  of  April,  1869,  Aognstns 
M.  Morgan  and  George  O.  Olark  filed  a  petition  in  this 
Court,  alleging  that  they  are  creditors  of  thef  bankrupts 


KOVSMBER,  1869.  491 


In  the  Matter  of  Robert  Lathrop  and  others,  Bankrapts. 

by  claims  duly  proved  herein,  and  praying,  on  certain 
facts  alleged  in  said  petition,  that  certain  proofs  of  debt 
filed  herein  by  one  Gyrus  D.  Prescott  and  others,  to  the 
amount  of  $48,663,  be  disallowed  and  rejected  as  not  due 
to  the  claimants  thereof.  One  proof  of  debt  of  Morgan 
and  Clark  was  filed  on  the  18th  of  January,  1869,  and  em- 
braced only  one  item  of  claim,  being  for  15.95.  Another 
proof  of  debt  of  Morgan  and  Clark  was  filed  on  the  19th 
of  February,  1869,  and  embraced  only  one  item  of  claim, 
being  for  186.61.  Before  any  abjudication  on  said  peti- 
tion of  Morgan  and  Clark,  and  on  the  12th  of  April,  1869, 
a  petition  was  filed  in  this  Court  by  the  said  Prescott* 
alleging  that  he  is  a  creditor  of  the  bankrupts  by  claims 
duly  proved  herein,  to  the  amount  of  $54,100.16 ;  that 
he  is  the  owner  of  the  said  claim  amounting  to  $86.61 
proved  by  Morgan  and  Clark,  having  purchased  it  from 
them  before  it  was  so  proved,  and  had  proved  it  himself 
as  a  claim  herein ;  and  that  the  alleged  claim  of  $5.95 
has  no  valid  existence.  The  petition  prays  for  an  order 
referring  it  to  a  register  to  investigate  the  existence  and 
validity  of  the  claims  of  Morgan  and  Clark,  and  that  such 
claims  may  be  rejected  and  disallowed*  On  this  petition, 
an  order  was  made  by  this  Court,  on  the  22d  of  April, 
1869,  referring  it  to  Begister  Dwight,  to  take  proof  as  to 
whether  Morgan  and  Clark  are  creditors  or  not  of  the 
bankrupts,  and,  if  so,  in  what  amoimt,  and  to  report  the 
same  to  this  Court,  with  his  opinion  thereon.  In  pursu- 
ance of  this  order,  the  register  has  reported  the  testi- 
mony taken  before  him  thereunder,  and  has  also  reported 
that,  in  his  opinion,  Morgan  and  Clark  are  creditors  of 
the  bankrupts  in  the  sum  of  $86.61,  besides  interest,  and 
that  the  claim  of  $5.95  ought  to  be  disallowed,  as  not  an 
existing  debt. 

The  case  has  been  argued  before  the  Court  on  the 
testimony  and  report,  on  the  question  as  to  whether  the 
report  should  be  confirmed  by  the  Court. 

The  first  i)oint  taken  on  the  part  of  Prescott  is,  that 
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the  claims  of  Morgan  and  Olark  ought  to  be  rejected 
because  they  are  prosecuted  under  a  champertous  agree- 
ment made  between  Morgan  and  Olark  and  one  Paoli 
Lathrop.    The  agreement  is  in  evidence.    By  it,  Morgan 
and  Clark  appoint  Lathrop  their  agent,  to  take  such  pro- 
ceedings for  them,  in  law  or  otherwise,  to  recover  from 
the  bankrupts  or  settle  with  them  for  said  claims,  as  he 
may  deem  advisable,  but  all  such  proceedings  are  to  be 
at  the  cost  and  expense  of  Lathrop,  who  is  to  save  Mor- 
gan and  Clark  harmless  therefrom  ;  and,  in  consideration 
thereof,  Morgan  and  Clark  agree  that  Lathrop  may  re- 
tain, as  compensation  for  his  services,  three-quarters  of 
any  and  all  sums  he  may  recover  or  collect  on  account  of 
said  claims,  besides  the  expenses  he  may  incur  in  so 
doing,  the  remainder  to  be  paid  to  M<Mrgan  and  Clark. 

Morgan  and  Clark  do  not  come  into  Court  to  enforce 
against  the  bankrupts  a  right  of  action  which  owes  its 
existence  to  this  agreement  with  Laliirop.  Their  claims 
against  the  bankrupts,  if  valid,  exist  independently  of 
such  agreement.  Nor  is  Lathrop  a  party  to  these  pro- 
ceedings, setting  up  such  agreement  by  way  of  offensive 
or  defensive  action.  The  agreement  is  a  collateral  mat- 
ter. The  claims  of  Morgan  and  Clark  are  not  founded 
on  it  as  a  cause  of  action.  Under  such  circumstances,  it 
has  never  been  held  that  an  agreemeint  made  by  the 
creditor  with  a  third  party,  in  reference  to  the  prosecu- 
tion of  a  claim,  although  it  would  be  held  to  be  champer- 
tous if  either  party  to  it  were  setting  it  up  as  the  founda- 
tion of  a  suit  or  a  defence  in  a  Court  of  justice,  can  be 
used  to  defeat  the  creditor  in  establishing  a  claim  other- 
wise valid.  In  the  case  of  HaU  v.  Gird,  (7  flflZ,  686,)  a 
suit  to  foreclose  a  mortgage,  was  brought,  under  an  agree- 
ment made  between  the  plaintiff  and  her  solicitor,  by 
which  the  latter  was  to  have  one  third  of  what  should  be 
collected.  The  chancellor  held  that  this,  which  was  the 
only  defence  set  up,  was  no  defence  whatever,  and  his 
decision  was  aiBrmed  by  the  Court  for  tike  Correction  of 
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Errors.    The  opinioB  of  that  Court  was  delivered  by  Mr. 
Justice  Beardsley,  who  held  that  the  a^eement  did  not 
invalidate  the  mortgage  or  impair  the  obligation  of  the 
mortgagor.    He  says :  *^  An  offer  to  use  a  mortgage  or 
any  other  security  valid  in  its  inception,  or  even  its  use, 
for  an  illegal  purpose,  is  not,  at  common  law,  any  im- 
pediment to  its  collection,  nor  any  color  of  defence,  per- 
manent or  temporary,  to  the  mortgagor  or  debtor,  when 
payment  is  sought  to  be  enforced.    He  is  not  allowed  to 
assert  that  the  vitality  of  his  own  obligation  has  become 
extinct  by  the  illegal  use  to  which  that  obligation  hss 
been  applied^  and  thence  infer  that  he  is  no  longer  liable 
on  his  engagement.    Such  a  principle  can  hardly  be 
seriously  urged,  and  such  a  consequence  cannot  for  a 
moment  be  admitted."    In  the  case  of  £(»09i«  v.  CMles^ 
(10  PeterSf  179,)  a  bill  was  filed  to  compel  the  conveyance 
of  the  legal  title  and  an  account  of  the  rents  and  profits 
of  certain  land.    The  suit  was  brought  in  pursuance  of 
an  agreement  made  between  the  plaintiff  and  a  third 
person,  by  which  such  third  person  undertook,  at  his  own 
expense,  to  prosecute  a  suit  for  the  land,  and,  as  a  con- 
sideration, he  was  to  have  one-half  of  the  land.    The 
defendants  set  up  such  agreement  as  a  defence,  and 
claimed  that  the  case  was  one  of  champerty,  in  which  the 
Court  could  give  no  relief.    The  Oourt  held,  that  the  ob- 
jection to  the  plaintiff's  recovery,  on  the  ground  of  the 
agreement  in  question  being  champertous,  could  not  be 
sustained ;  that  the  suit,  although  instituted  in  further- 
ance of  the  agreement,  was  not  between  the  parties  to 
it ;  that  it  did  not  concern  the  defendants  whether  the 
suit  was  commenced  and  conducted  by  the  agency  of  the 
third  party  or  by  the  plaintiff ;  and  that  the  right  of  the 
plaintiff  was  not  forfeited  by  such  an  agreement,  and 
might  be  asserted  against  the  defendants,  whether  the 
agreement  made  by  the  plaintiff  with  the  third  party  was 
valid  or  void*    In  the  case  of  Hilton  v.  Woods,  (36  L(»w 
Journal^  tww  series,  part  1,  Chy.  <b  Bamhcy.,  941,)  a  bill  was 
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filed  to  establish  the  right  of  the  plaintiff  to  the  coal  mines 
under  certain  lands.  It  was  shown  to  have  been  filed 
under  an  agreement  made  between  the  plaintiff  and  a 
third  party,  whereby,  in  consideration  that  the  third 
party  guaranteed  the  plaintiff  against  any  costs  in  the 
suit,  such  third  party  was  to  have  a  portion  of  the  value 
of  the  property,  if  recovered.  Vice  Chancellor  Malins 
said  that  he  had  carefully  examined  all  the  authorities 
referred  to  in  support  of  the  argument  that  the  agree- 
ment under  which  the  suit  was  instituted  amounted  to 
champerty  and  maintenance,  and  consequently  disquali- 
fied the  plaintiff  to  sue.  He  added :  '*  They  clearly  es- 
tablish, that  whenever  the  right  of  the  plaintiff,  in  respect 
of  which  he  sues,  is  derived  under  a  title  founded  on 
champerty  or  maintenance,  his  suit  will  on  that  account 
necessarily  fail.  But  no  authority  was  cit^d,  nor  have  I 
met  with  any,  which  goes  the  length  of  deciding,  that 
where  a  plaintiff  has  an  original  and  good  title  to  prop- 
erty, he  becomes  disqualified  to  sue  for  it  by  having 
entered  into  an  improper  bargain  with  his  solicitor  as  to 
the  mode  of  remunerating  him  for  his  professional  ser- 
vices in  the  suit  or  otherwise."  He  further  said,  that  the 
agreement  in  question  amounted  to  maintenance,  and,  if 
the  third  party  had  been  the  plaintiff,  suing  by  virtue  of 
a  title  derived  under  that  agreement,  the  bill  would  have 
been  dismissed  ;  but  that,  as  the  plaintiff  was  asserting  a 
title  vested  in  him  before  he  entered  into  the  improper 
agreement,  he  was  not  disqualified  to  sustain  the  suit. 
In  the  present  case,  Prescott  can  claim  no  greater  benefit 
from  the  agreement  with  Lathrop  than  the  bankrupts 
themselves  could  claim,  as  against  Morgan  and  Clark. 
The  objection  in  respect  of  champerty  is,  therefore, 
overruled. 

The  substance  of  the  petition  of  Prescott  is,  that  he 
is  a  creditor  of  the  bankrupts,  by  debts  proved  by  him 
herein,  to  the  amount  of  154,100.16;  that,  after  the 
bankrupts  were  declared  such,  Morgan  and  Clark  re- 
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quested  him  to  buy  a  note  they  held  against  the  bank- 
rupts, amounting  to  1173.63,  due  November  17th^l867 ; 
that  he  bought  it,  at  a  price  agreed  on,  and  it  was  trans- 
ferred to  him  by  Morgan  and  Clark,  and  he  has  ever 
since  owned  it ;  that  he  has  proved  it  as  a  claim  herein ; 
that  Morgan  and  Olark  have  proved  a  pretended  claim 
herein  of  186.61,  part  of  the  said  note  for  1173.63 ;  that 
Morgan  and  Olark  have  also  proved  a  pretended  claim 
herein  of  15.95;  and  that  Morgan  and  Olark  have  no 
claims  against  the  bankrupts,  and  the  two  claims  proved 
by  them  are  founded  in  fraud,  illegality,  or  mistake. 

A  vast  volume  of  testimony  has  been  taken  before 
the  register,  on  the  reference.  It  is  claimed,  on  the 
part  of  Morgan  and  Olark,  that  the  evidence  shows  that 
the  alleged  sale  of  the  note  by  Morgan  and  Olark  to 
Prescott,  which  was  made  at  the  price  of  fifty  cents  on 
the  dollar,  was  not  a  sale  to  Prescott ;  that  it  was  in- 
duced by  false  representations,  made  by  the  bankrupts, 
and  by  Prescott ;  that  Prescott,  in  purchasii^g  the  note, 
did  not  act  for  himself,  but  acted  for  the  bankrupts,  and 
as  their  agent ;  and  that  the  money  he  used  in  buying 
the  note  was  not  his  own  money,  but  was  the  proceeds 
of  collections  of  assets  which  belonged  to  the  bankrupts 
at  the  time  their  petition  in  bankruptcy  was  filed. 

It  is  apparent,  from  the  evidence,  that  Morgan  and 
Olark,  in  parting  with  the  note  to  Prescott,  and  receiving 
the  fifty  per  cent,  thereon,  supposed  they  were  settling 
and  compromising  with  the  bankrupts  in  respect  of  the 
note.  They  were  not  selling  the  note,  in  reality,  to 
Prescott,  and  Prescott  was  not  buying  it.  He  was  act- 
ing for  the  bankrupts.  The  purchase  was  one  made  for 
and  by  the  bankrupts.  Morgan  and  Olark  cannot  prove 
a  part  of  the  debt,  nor  can  Prescott  prove  the  whole  of 
it.  But,  Morgan  and  Olark,  not  being  creditors  in  respect 
of  any  part  of  it,  cannot  question  the  right  of  Prescott 
to  prove  it.  That  right  must  be  questioned  otherwise. 
I  see  no  evidence  that  the  compromise  was  made  by  Mor- 
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gan  and  Clark  by  means  of  any  false  representations 
made  t>y  the  bankruptSi  or  by  any  one  of  tiliem,  or  by 
Frescott  as  their  agent  It  is  apparent,  that  they  com- 
promised the  claim,  because  they  regarded  it  as  more 
advantageous  to  them  to  take,  in  cash,  one-half  of  the 
claim,  than  to  hold  the  claim  longer.  The  proposition 
that,  even  though  no  false  or  fraudulent  representations 
were  made  by  the  bankrupts,  or  by  Frescott,  to  induce 
the  compromise  by  Morgan  and  Olark,  they  are  entitled 
to  hold  their  claim  against  the  estate  of  tiie  bankrupts 
for  the  balance  beyond  the  fifty  per  cent,  cannot  be 
maintained.  As  to  fraud,  if  the  contract  of  compromise 
were  void  for  fraud,  so  as  to  give  to  Morgan  and  Clark  the 
right  to  ask  for  its  rescission,  they  are  not  in  a  position 
to  do  so.  Such  contract,  if  void  for  fraud,  must  be  so 
void  in  the  whole,  and  not  in  part.  Morgan  and  Clark, 
by  proving  their  claim  for  the  one-half  of  the  note,  while 
they  retaiu  the  fifty  per  cent,  paid,  and  do  not  offer  to 
return  it,  ai^d  while  they  insist  that  they  did  not  sell  the 
note  to  Frescott,  and  that  they  were  engaged  in  making 
a  compromise  in  regard  to  it  with  the  bankrupts,  are 
seeking  to  affirm  one-half  of  the  contract,  and  to  disaf- 
firm the  other  half.    This  they  cannot  do. 

As  to  the  claim  of  15.95, 1  think  it  has  no  existence, 
aside  from  the  note,  and  that  it  was  merged  in  the  note, 
when  that  was  made. 

It  follows,  that  the  proofs  of  debt  filed  by  Morgan 
and  Clark  must  be  disallowed  and  rejected.  It  is  pro- 
vided, however,  by  the  22d  section  of  the  bankruptcy 
Act,  that  ^^  the  Court  may,  on  the  application  of  the  as- 
signee, or  of  the  bankrupt,  or  without  any  application, 
examine  upon  oath  the  bankrupt,  or  any  person  tender- 
ing, or  who  has  made,  proof  of  claims,  and  may  summon 
any  person  capable  of  giving  evidence  concerning  such 
proof,  or  concerning  the  debt  sought  to  be  proved,  and 
shall  reject  all  claims  not  duly  proved,  or  where  the 
proof  shows  the  claim  to  be  founded  in  fraud,  illegality. 


NOVEMBER,    1869.  49' 


Forbes  v.  Murray. 


or  mistake."  As  such  examination  may  be  made  with- 
out application  therefor,  and  as  the  Court  sees,  from  the 
testimony  now  before  it,  that  the  claims  proved  by  Pres- 
cott,  and  those  proved  by  other  persons,  and  since  pur- 
chased by  Prescott,  are  not  the  property  of  Prescott,  for 
the  reason  that  he  acted  for  the  bankrupts  in  purchasing 
such  claims,  both  unproved  and  proved,  they  must  be 
rejected  as  illegal. 

It  is  not  necessary  to  determine  now  what  funds  were 
used  by  the  bankrupts  to  make  the  purchases  which  Pres- 
cott made  for  them. 

An  order  of  reference  will  be  made  to  the  register  in 
charge  of  this  case,  to  report,  on  the  testimony  hereto- 
fore taken,  and  on  such  further  testimony  as  he  may 
choose  to  take,  what  claims  proved  by  Prescott,  or  proved 
by  others  and  since  purchased  by  Prescott,  ought  to  be 
rejected  under  the  foregoing  decision. 

Yemam  <&  WilcoZj  for  Morgan  and  Clark. 

JE.  TT.  StoiighUm  and  D.  A.  Hawkins^  for  Prescott. 


KOVEMBER,  1869. 

PAUL  S.  FOEBES  et  dl.  v.  ELLEN  M.  MUREAY, 

EXBCUTEIX,  &c.,  et  dl. 

Freight  Payable  in  STSBLmo  Mohet. 

On  a  bill  of  lading,  executed  in  Wbampoa,  for  the  transportation  of  cargo  to  New 
York,  the  freight  in  which  was  specified  to  be  payable  in  sterling  money: 

Held,  That  the  shipowners  were  entitled  to  recover  what  it  conld  be  shown  by 
evidence  that  the  specified  amount  of  British  coin  was  worth  in  New  York,  in 
gold  and  silver  coin  of  the  United  States,  the  recovery  to  be  expressed  in  the 
decree  to  be  in  gold  and  silver  coin  of  the  United  States. 
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Blatchfohd,  J.  This  is  a  libel  in  personam^  filed  to 
recover  the  amount  of  freight  money  claimed  to  be  due 
for  the  transportation  of  one  hundred  and  ninety  cases 
of  fans  from  Whampoa  to  New  York,  by  the  ship  Reso- 
lute. The  contract  of  transportation  is  expressed  in  a 
bill  of  lading  given  by  the  vessel,  dated  February  12th, 
1864,  and  the  amount  of  freight  money  specified  therein 
as  to  be  paid  for  the  service  is  one  hundred  and  sixty- 
three  pounds,  four  shillings,  and  four  pence,  sterling. 
The  only  question  presented  in  the  case  is,  as  to  what 
amount,  in  money  of  the  United  States,  the  libellants 
are  entitled  to  recover  for  the  one  hundred  and  sixty- 
three  pounds,  four  shillings,  and  four  pence,  sterling,  as 
being  payable  in  New  York,  June  21st,  1864.  It  is  not 
averred  in  the  libel,  in  what  money  the  amount  specified 
in  the  bill  of  lading  is  expressed,  nor  is  there  any  evidence 
in  the  case  as  to  what  was  intended  by  the  number  of 
pounds,  shillings,  and  pence,  sterling,  thus  si)ecified. 
Assuming  that  it  can  be  proved,  or  will  be  stipulated, 
that  the  contract  was  for  the  payment  of  so  many  pounds, 
shillings,  and  pence,  in  the  sterling  money  of  Great  Brit- 
ain and  Ireland,  in  coin,  in  New  York,  on  the  delivery  of 
the  property  there,  June  21st,  1864,  the  libellants  are 
entitled  to  recover  what  it  can  be  shown  by  evidence 
that  the  specified  amount  of  British  coin  was  worth  in 
New  York,  in  gold  and  silver  coined  money  of  the  United 
States,  on  the  21st  of  June,  1864.  For  that  amount,  in 
such  coined  money  of  the  United  States,  with  interest 
thereon,  at  the  rate  of  seven  per  cent,  per  annum,  the 
libellants  will  be  entitled  to  a  decree,  the  recovery  to  be 
expressed  to  be  in  the  gold  and  silver  coin  of  the  United 
States.  {Bronson  v.  Bodes^  7  WaJlace^  229 ;  BuUer  v.  JBTor- 
witSj  Id.,  258.) 

BeeiCy  Dean,  <&  DmwTiue,  for  the  libellants. 
H.  W.  Eobinson,  for  the  respondents. 
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SAMUEL  BAKER  v.  JAMES  E.  WAED  et  aL* 

GrOLD    CoNTRAOT. — ChARTBR     PaRTY. — FaLBS   RePRSBENTATIOKS. — 

Parties. 

« 

Where  a  veseel  was  chartered  for  a  voyage  from  New  York  to  Havfiiia,  for  the 

sum  of  $2,000,  payable  in  gold  on  the  proper  discharge  of  the  cargo  in  Havana, 

of  which  snm  $2,201.60  in  gold  had  been  paid : 
Held,  That  the  owners  of  the  vessel  were  entitled  to  a  decree  for  $698,60,  without 

reference  to  any  premium  on  gold. 
Where  a  charter  party  of  a  vessel  stated  l^er  to  be  "  of  the  burthen  of  427  tons,  or 

thereabouts,"  but  contained  no  other  statement  as  to  her  carrying  capacity : 
Held,  That  any  other  agreement  as  to  her  carrying  capacity  must  be  held  to  have 

been  waived  by  the  charterer,  and  that  evidence  of  false  representations  by  the 

owners  as  to  her  carrying  capacity,  and  of  the  charterers  being  induced  thereby 

to  make  the  charter,  was  inadmissible. 
Where  a  charter  party  was  signed  by  the  libeUant  as  master  and  agent  of  the 

vessel,  and  the  charterers  agreed  in  it  to  pay  the  charter  money  to  bim  or  his 

agent : 
Heldf  That  a  suit  to  recover  the  charter  money  was  properly  brought  by  the 

master  alone,  without  joining  the  owners  of  the  vessel  as  libellants. 

Blatghford,  J.— On  the  26th  of  July,  1866,  the 
libellsBt,  as  master  of  the  British  bark  Vivid,  entered 
into  a  charter  party  at  New-York  with  the  respondents, 
for  the  charter  of  the  vessel  to  them,  for  a  voyage 
from  New  York  to  Havana,   for   the   sum  of  $2,900 


*  Since  the  decision  of  the  Supreme  Court  of  the  United  States,  in  April,  1871 , 
on  the  Legal  Tender  Act,  I  have  thought  it  best  to  publish  here  this  decision, 
made  by  Judge  Blatchfoed,  in  March,  1868,  and  omitted  in  its  order,  so  that  all 
the  cases  in  this  Court,  in  which  the  gold  question  was  involved,  may  be  in- 
cluded in  these  reports. 

R.  D.  B. 
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charter  money,  payable  in  gold  on  the  proper  discharge 
of  the  cargo  in  Havana.  The  libel  avers  the  ijerform- 
ance  of  the  charter  by  the  vessel,  by  the  delivery  of  the 
cargo  at  Havana  on  or  before  the  IKth  of  October,  1866, 
and  that  only  12,201.50  in  gold  has  been  paid  on  account 
of  the  charter  money,  and  claims  a  decree  for  11,005.84, 
in  the  lawful  money  of  the  United  States,  being  the 
equivalent  of  1698.50,  in  gold,  at  the  time  of  the  com- 
mencement of  the  suit. 

The  answer  sets  up,  that,  at  and  before  the  making  of 
the  charter  party,  the  libellant,  in  order  to  induce  the 
respondents  to  enter  into  the  charter,  falsely  and  fraud- 
ulently represented  to  them  that  the  vessel  would  carry 
and  had  already  carried  3,000  round  barrels  of  oil ;  that 
the  respondents,  relying  upon  such  representations  and 
believing  the  same  to  be  true,'  chartered  the  vessel  and 
loaded  her  for  the  voyage  mentioned  in  the  charter  with 
all  the  cargo  she  could  carry ;  that  she  would  not  carry 
3,000  round  barrels  of  oil,  but  only  2,600 ;  that  such  rep- 
presentations  were  false  and  known  by  the  libellant  to 
be  so ;  that  the  respondents  sustained  great  damage 
therefrom  ;  and  that,  by  reason  thereof,  the  charter  was 
void. 

The  charter  party,  of  which  a  copy  is  annexed  to  the 
libel  and  forms  a  part  of  it,  contains  no  statement  of  the 
carrying  capacity  of  the  vessel.  It  merely  states,  that 
the  vessel  is  *'  of  the  burden  of  427  tons  or  thereabouts." 
The  respondents,  at  the  trial,  offered  to  show,  by  evidence, 
the  making  by  the  libellant,  and  the  falsity,  of  the  repre- 
sentations before  named;  that  such  representations 
induced  the  respondents  to  enter  into  the  charter  party 
and  to  agree  to  pay  a  larger  sum  for  charter  money  than 
they  would  otherwise  have  agxeed  to  pay;  that  the 
libellant  knew  such  representations  to  be  false ;  and  that, 
on  the  voyage  in  question,  the  vessel  was  loaded  to  her 
full  capacity  and  carried  only  the  bulk  of  2,600  round 
barrels  of  oil.    The  Court  excluded  such  evidence,  on  an 
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objection  to  it  by  the  libellant.  The  evidence  was  in- 
admissible, for  the  reason  that,  the  charter  party  being  in 
writing,  parol  evidence  was  not  admissible  to  vary  its 
t^rms,  and  that  any  stipulation  pr  agreement,  as  to  the 
carrying  capacity  of  the  vessel,  which  was  not  found  in 
the  written  contract,  must  be  considered  as  having  been 
waived  by  the  respondents.  (1  Parsons  on  Maritime  Law^ 
hook  1,  chap.  8,  page  230 ;  The  Eli  Whitney,  1  Blatchf.  C. 
C.  if.,  360 ;  Pitkin  v.  Brainerd,  5  Conn.,  451 ;  Benard  v, 
Sampson,  2  Kernan,  561.) 

The  answer  excepts  to  the  libel  on  the  ground  that 
the  libellant  has  no  interest  in  the  alleged  cause  of  ac- 
tion set  forth  in  the  libel,  and,  therefore,  cannot  maintain 
this  action,  and  on  the  further  ground  that  the  owners 
of  the  vessel  should  have  been  joined  and  made  parties 
libellants  in  the  action.  The  charter  party  was  made 
with  the  libellant  and  describes  him  as  master  and  agent 
of  the  vessel,  and  by  it  the  respondents  agree  to  pay  the 
charter  money  to  the  libellant  or  to  his  agent.  The  re- 
spondents are,  therefore,  estopped  from  denying  the 
right  of  the  libellant  to  bring  this  suit,  and  it  was  not 
necessary  to  join  thesowners  of  the  vessel  as  parties. 

The  libellant  is,  therefore,  entitled  to  recover  the 
amount  unpaid  on  the  charter  money,  namely,  the  sum 
of  $698.50,  with  interest  thereon,  at  the  rate  of  7  per 
cent.  i)er  annum,  from  October  25th,  1866.  But  he 
claims  that  he  should  have  a  decree  for  this  amount  in 
gold,  or  for  an  amount  which  is  the  equivalent,  in 
legal-tender  notes,  of  that  amount  in  gold.  I  have  here- 
tofore considered  this  question,  both  on  principle  and 
on  authority,  and  have  held  that,  under  circumstances 
such  as  exist  in  this  case,  the  party  suing  is  entitled  only 
to  a  decree  for  the  number  of  unpaid  dollars  due  to  him 
under  his  contract,  and  that  the  addition  of  the  words  "in 
gold,"  in  the  contract,  is,  in  view  of  the  legal-tender  Acts 
of  February  25th  and  July  11th,  1862,  (12  U.  S.  Stat,  at 
Large,  345,  532,)  to  be  treated  as  surplusage,  or,  what  is 
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the  same  thing  in  effect,  that  the  decree  is  to  be  for  the 
debt  at  the  number  of  dollars  expressed  in  the  contract, 
with  the  privilege  to  the  debtor  to  discharge  it  in  the 
legal  tender  not«s.  {The  Blohm^  1  Ben.^  228 ;  The  Mary 
J.  Vaughan^  2  Ben.^  47.)  If  the  libellant  should  have  one 
of  the  alternatives  which  he  asks  for  in  this  case,  a  decree 
for  the  $698.50,  with  interest,  ''payable  in  gold,''  (and 
he  can  have  nothing  more  than  his  contract  calls  for,  so 
many  dollars  in  gold,)  still  the  respondents  would  have 
the  right  to  discharge  the  decree,  dollar  for  dollar,  in 
legal  tender  notes.  The  law  is  express  to  that  effect. 
The  United  States  notes  are  made,  by  law,  ''lawful 
money  and  a  legal  tender  in  payment  of  all  debts,  public 
and  private,  within  the  United  States,  except  duties  on 
imports  "  and  certain  interest  due  to  and  by  the  United 
States.  A  decree  in  this  case  for  so  many  dollars,  pay- 
able in  gold,  would  be  a  private'  debt,  to  be  paid  within 
the  United  States,  and  it  would  be  impossible  to  with- 
hold from  the  respondents  the  privilege  of  paying  it,  dol- 
lar for  dollar,  in  legal  tender  notes,  without  holding  the 
statutes  on  the  subject  to  be  void,  and  without  declaring 
that  what  the  law-making  power  J^as  said  shall  be  law- 
ful money  and  a  legal  tender  in  payment  of  the  debt, 
shall  not  be  lawful  money  or  such  legal  tender. 

The  libellant  seeks,  however,  to  evade  the  force  of 
the  legal  tender  Act,  by  claiming,  in  his  libel,  that  the 
number  of  dollars  due  to  him  in  gold  is  "  equal  to  the 
sum  of  11,005.84,  lawful  money  of  the  United  States,'' 
and  by  asking  a  decree  for  the  latter  sum.  The  meaning 
of  this  averment  must  be  merely,  that  the  $698.50  in  gold 
is  equal  to  11,005.84  in  the  United  States  notes  which 
are  made  a  legal  tender  by  law.  The  gold  and  silver 
coins  of  the  United  States  continue  to  be  lawful  money 
of  the  United  States,  and  to  be  legal  tenders  to  the  ex- 
tent prescribed  by  statute,  as  well  since  the  passage  of 
the  Acts  making  the  United  States  notes  legal  tenders, 
as  before.    The  silver  dollar,  containing  the  prescribed 
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weight  of  silver,  is  still  the  unit,  and  is  still  lawful 
money  and  a  legal  tender,  according  to  its  nominal  value ; 
and  the  double  eagle,  eagle,  half  eagle,  and  quarter 
eagle,  containing  severally  the  prescribed  weights  of  gold, 
are  still  lawfuf  money,  and  are  still  respectively  legal 
tenders,  for  '  yenty,'ten,  five,  and  two  and  a  half  of  such 
units.  Th  j  intent  of  the  Acts  of  Congress  was  to  put 
the  United  States  note  representing  nominally  one  dol- 
lar, on  the  same  footing,  as  to  being  lawful  money,  and  a 
legal  tender  for  a  private  debt,  as  the  coined  dollar. 
Wherever  a  debt  exists  which  amounts  to  so  many  dol- 
lars in  gold,  an  equal  amount  of  United  States  notes,  at 
their  nominal  value,  will  discharge  it.  If  this  were  not 
so,  the  legal  tender  Acts  would  be  a  juggle.  They  could 
be  evaded  without  difBiculty.  All  that  it  would  be  neces- 
sary to  do  would  be  to  increase  the  amount  of  a  contract 
debt  to  a  number  of  dollars  suflSciently  large  to  deprive 
the  debtor  of  the  privilege  which  the  Acts  intended  to 
inforce  upon  him.  But  the  Court  has  no  power  to  do 
this.  The  number  of  dollars  is  nominated  in  the  con- 
tract. The  words  'Mn  gold''  mean  no  more  than  the 
words  "lawful  money."  The  contract  is  for  so  many 
dollars,  lawful  money,  and  the  decree  must  be  for  that 
number  of  dollars,  and  it  can  be  discharged  in  any  money 
that  is  lawful  money  and  a  legal  tender.  When  the 
statutes  say  that  the  United  States  note  of  one  dollar 
nominal  value  shall  be  lawful  money  and  a  legal  tender 
for  a  private  debt,  within  the  United  States,  they  mean 
that  it  shall  be  a  legal  tender,  at  its  nominal  value,  for  a 
debt  amout^ting  to  one  dollar  in  any  other  money  that 
is  lawful  money  within  the  United  States,  and  that  such 
debt  may  and  shall  be  fully  discharged  by  the  payment 
or  tender  of  such  note.  Some  of  the  statutes  of  the 
United  States,  as,  for  instance,  the  Act  of  January  18th, 
1837,  (5  JJ.  S.  Stat,  at  Large,  137,  sec.  9,)  in  making 
certain  coins  of  the  United  States  a  legal  tender,  say 
that  they  shall  be  legal  tenders  "according  to  their 
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nominal  value.**    Other  statutes  merely  say  that  they 
shall  be  legal  tenders.    The  statutes  in  regard  to  the 
United  States  notes  only  say  that  they  shall  be  '*  a  legal 
tender."    But  the  necessary  meaning  of  all  those  stat- 
utes is,  that  the  coins  and  notes  shall  be  legal  tenders 
according  to  the  nominal  values  impressed  on  them, 
and  which  they  exhibit  to  the  eye.    Now,  to  say  that  the 
respondents  must  pay  11,005.84,  in  United  States  notes, 
to  discharge  $698.60,  of  private  indebtedness,  payable  in 
gold,  would  be  to  say  that  the  United  States  note  of  one 
dollar,  instead  of  being  a  legal  tender  at  its  nominal 
value,  for  one  dollar  of  the  1698.50  gold,  shall  be  a  legal 
tender  at  less  than  its  nominal  value,  for  such  one  dol- 
lar of  gold,  and  that  the  indebtedness  represented  by 
such  one  dollar  of  gold  shall  not  be  fully  discharged  by 
the  payment  or  tender  of  the  United  States  note  of  one 
dollar.    The  decree  would  violate  the  express  language 
of  the  Acts  of  Congress.    Moreover,  such  a  decree  would 
violate  the  contract  of  the  parties.    The  libellant  con- 
tracted, at  New  York,  for  the  payment  to  him,  at  Havana, 
of  so  many  dollars  in  gold.    He  and  the  respondents  did 
this  with  the  full  knowledge,  on  the  part  of  both  of  them, 
that,  so  far  as  this  contract  provided  for  the  creation  of 
a  debt  which  the  respondents  should  ever  be  called  upon 
to  pay  within  the  United  States,  the  respondents  would 
have  the  privilege  of  paying  it  in  United  States  notes, 
dollar  for  dollar,  at  the  nominal  value  of  such  notes.    To 
deprive  the  respondents  of  this  privilege,  which  the  libel- 
lant voluntarily  conferred  upon  them,  would  be  to  do 
what  the  Court  has  no  right  to  do.    The^ibellant  has 
resorted  to  this  forum  for  the  collection  of  his  debt,  and 
he  must  submit  to  the  law  of  the  forum. 

It  was  urged  by  the  counsel  for  the  libellant,  that 
two  cases,  recently  decided  by  the  Supreme  Court  of  the 
United  States,  one  at  the  December  term,  1865,  {Cheang 
Kee  V.  Tlie  United  States^  3  Wallace^  320,)  and  the  other 
at  the  December  term,  1866,  {Thompson  v.  Biggs^  5  Wal^ 
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luce^  663,)  establish  a  contrary  doctrine  to  that  held  by 
this  Court.  I  have  examined  those  cases  with  care,  and 
am  unable  to  see  anything  in  either  of  them  that  is  in 
conflict  with  the  views  expressed  in  this  decision. 

The  case  of  Cheafig  Kee  v.  The  United  States  only  de- 
cides that,  in  a  suit  brought  by  the  United  States,  to 
recover  duties  on  imports,  after  the  passage  of  the  legal 
tender  Act  of  February  25th,  1862,  a  judgment  in  favor 
of  the  United  States,  against  the  defendant,  for 
"  11,388.10,  payable  in  gold  and  silver  coin,  for  duties," 
is  a  proper  judgment;  that  the  statement  in  the  judg- 
ment, that  the  amount  recovered  is  "payable  in  gold 
and  silver  coin,  for  duties,"  is  merely  a  declaration  of 
the  legal  effect  of  the  judgment;  and  that  such  state- 
ment, although  unnecessary,  is  strictly  correct,  and  can- 
not affect  the  validity  of  the  judgment,  for  the  reason 
that  it  is  a  judgment  for  duties  on  imports,  and  that 
nothing  but  gold  and  silver  coin  is  a  legal  tender  for  that 
description  of  indebtedness  to  the  Government.  If  any 
conclusion  is  to  be  drawn  from  that  decision,  as  an 
authority  bearing  on  the  present  case,  it  is  a  conclusion 
adverse  to  the  view  urged  by  the  libellant,  for  it  would 
seem  to  follow  from  the  decision,  that  where,  as  in  the 
present  case,  one  of  a  private  debt,  something  else,  in 
addition  to  gold  and  silver  coin,  is  a  legal  tender  for  the 
debt,  a  judgment  for  the  amount  of  the  debt,  "payable 
in  gold  and  silver  coin,"  is  improper. 

The  case  of  Thompson  v.  Biggs  was  this :  At  the  time 
of  the  passage  of  the  legal  tender  Act  of  February  25th, 
1862,  Thompson  had  in  the  hands  of  Biggs,  as  a  banker, 
on  deposit,  16,600.  The  deposit  was  not  a  special 
deposit,  but  was  a  general  deposit,  and  was  subject  to 
no  condition  or  special  agreement  of  any  kind,  but  was 
made  under  such  circumstances  that  Thompson  parted 
with  his  title  to  the  money,  and  such  title  became  vested 
in  Biggs,  and  Biggs  became  debtor  for  the  amount  to 
Thompson.    Two  years  after  the  passage  of  the  legal 
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tender  Act,  and  when  gold  had  risen  to  a  premium  of  57 
per  cent,  above  the  value  of  legal  tender  notes,  Thomp- 
son demanded  the  $6,600  in  coin.    Biggs  tendered  it  in 
legal  tender  notes.    Thompson  then  sued  to  recover  a 
sum  of  money  equal  to  the  value  in  legal  tender  notes  of 
16,600  gold  coin.    The  suit  was  not  brought  to  recover 
any  thing  that  was  deposited  after  the  passage  of  the 
legal  tender  Act.    There  was  a  verdict  and  a  judgment 
for  Biggs,  the  defendant.    Thompson  then  carried  the 
case  by  writ  of  error  to  the  Supreme  Court,  which 
affirmed  the  judgment.    The  language  of  the  Court  (Mr. 
Justice  Clifford  delivering  its  opinion)  in  the  case  is  to 
the  effect,  that,  where  a  special  deposit  of  bullion  or  coin 
is  made  with  a  banker,  under  such  circumstances  that 
the  title  to  the  thing  or  money  deposited  does  not  pas8 
to  the  banker,  but  remains  in  the  depositor,  then  the 
banker  becomes  the  bailee  of  the  depositor,  and  the 
latter  may  rightfully  demand  as  his  property  the  identi- 
cal thing   or  money  deposited ;   but  that,  where  the 
deposit  is  general,  and  under  such  circumstances  that 
the  title  to  the  money  deposited,  whether  it  is  coin  or 
legal  tender  notes,  passes  to  the  banker,  the  transaction 
is  unaffected  by  the  character  of  the  money  in  which  the 
deposit  is  made,  and  the  banker  becomes  liable  for  the 
amount  of  the  money  as  a  debt,  and  can  discharge  the 
debt  by  any  money  that  is  by  law  a  legal  tender.    {The 
Bank  of  Kentucky  v.  Wister,  2  Peters,  318,  325.)    These 
views  ofthe  Supreme  Court  give  no  support  to  the  claim 
made  by  the  libellant.  * 

The  true  doctrine  on  the  subject  is  no  where  expressed 
better  than  by  Pothier,  {TraitSdu  Contratde  YeirUe,  n.  416, 
Cushing^s  trcmslation,  pp.  264,  265:)  *'It  remains  to  be 
observed,  in  regard  to  the  price,  that  it  may  be  rendered 
in  a  money  different  from  that  in  which  it  is  paid.  If  it 
is  paid  to  the  seller  in  gold,  the  seller  may  repay  it  in 
pieces  of  silver,  or  vice  versa.  In  like  manner,  though, 
subsequent  to  the  payment  of  the  price,  the  pieces  in 
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which  it  IS  paid  are  increased  or  diminished  in  value, 
though  they  are  discredited,  and,  at  the  time  of  the 
redemption,  their  place  is  supplied  by  new  ones  of  better 
or  worse  alloy,  the  seller,  who  exercises  the  redemption, 
ought  to  repay,  in  money  which  is  current  at  the  time  he 
redeems,  the  same  sum  or  quantity  which  he  received  in 
payment,  and  nothing  more  nor  less.  The  reason  is, 
that,  in  money,  we  do  not  regard  the  coins,  which  con- 
stitute it,  but  only  the  value  which  the  sovereign 
has  been  pleased  that  they  shall  signify ;  JSa  materia 
form4  ptiblicd  pereussa^  nsum  daminiuTnqtte  non  tarn  ex  sub- 
stantia praibet^  qtiam  ex  qtumtitate ;  D.  18,  1,  1.  When  the 
price  is  paid,  the  seller  is  not  considered  to  receive  the 
particular  pieces  so  much  as  the  sum  or  value  which  they 
signify,  and  consequently,  he  ought  to  repay,  and  it  is 
sufficient  for  him  to  repay,  the  same  sum  or  value  in 
pieces  which  are  current,  and  which  have  the  signs, 
authorized  by  the  prince,  to  signify  that  value."  These 
views  apply  to  all  debts  solvable  in  money,  and  to  a.11 
money  which  the  sovereign  declares  to  be  lawful  money. 
Of  course,  I  assume  that  the  legal  tender  Acts  are  con- 
stitutional and  valid  laws.  I  hold  them  to  be  so  both  on 
principle  and  on  authority. 

The  libellant  is  entitled  to  a  decree  for  1688.60,  with 
interest  from  October  25th,  1866,  and  for  the  costs  of  the 
suit. 

Smedberg  and  Da  Costa^  for  the  libellant. 

Beebe^  Bean  and  Donohue^  for  the  respondents. 
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THE  STEAMEE  MISSOUEL 

Lien  fob  Pbkaltt.— Falsb  Maiufest. — Jcbudictioh. 

Under  the  24th  section  of  the  Act  of  March  2d,  1799,  (1  Stats,  at  Large,  p.  646,) 
which  enacts  that  if  goods  imported  in  a  vessel  of  the  United  States  are  not 
entered  on  the  ship's  manifest,  the  master  shall  forfeit  and  pay  a  sum  equal  to 
their  yalae,  and  the  8th  section  of  the  Act  of  July  18th,  1866,  (14  StaU,  at  Largp., 
/>.  180,)  which  provides  that  where  a  vessel  or  her  owner  or  master  are  subject  to 
a  penalty  for  a  violation  of  the  Revenue  Laws,  "  such  vessel  shall  be  holden  for 
the  payment  of  such  penalty,  and  may  be  proceeded  against  summarily,  by  libel, 
to  recover  such  penalty,  in  any  District  Court  of  the  United  States  having  juris- 
diction of  the  offence,"  it  is  not  necessary,  in  a  libel  filed  agidnst  a  vessel  to 
recover  such  a  penalty,  to  aver  any  prior  seizure  of  the  ship. 

It  is  not  a  necessary  preliminary  to  such  a  suit,  that  the  ship  should  have  been 
seized,  or  that  proceedings  to  recover  the  penalty  should  have  been  instituted 
againet  the  master  or  the  owner  personally. 

Such  a  suit  against  a  vessel  is  a  civil  case  of  admiralty  and  maritime  jurisdiction, 
and  is  within  the  jurisdiction  of  the  Court.  It  is  so,  because  the  subject-matter 
is  maritime  in  its  nature. 

Liens  upon  a  ship  are  necessities  of  her  existence  and  usefulness.  They  are  to 
her  what  credit  is  to  a  merchant. 

A  proceeding  against  a  ship,  in  rem,  is,  in  some  sense,  her  bankruptcy  proceeding. 

Benedict,  J.  This  is  a  proceeding  in  re«i  instituted 
in  behalf  of  the  United  States  against  the  steamer  "  Mis- 
souri," to  recover  the  sum  of  $2,998.00,  for  which  sum  it 
is  claimed  that  this  steamer  is  holden  to  the  United 
States  under  the  laws  thereof. 

The  averments  of  the  libel  are,  that,  at-  a  certain 
specified  time,  certain  goods,  wares  and  merchandise, 
which  are  particularly  described,  were  imported  and 
brought  into  the  United  States  from  a  foreign  port  in 
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this  vessel,  which  were  not  included  in  her  manifest,  con- 
trary to  the  Act  of  Congress  passed  March  2d,  1799,  and 
which  belonged  to  or  were  consigned  to  the  master, 
mate,  officers  and  crew  of  said  vessel ;  that  the  value  of 
said  merchandise  was  12,998,  and,  by  reason  of  the  prem- 
ises, and  by  force  of  the  statute  in  such  case  made  and 
provided,  the  said  vessel,  her  tackle,  apparel  and  furni- 
ture, became  liable  to  the  United  States  for  the  payment 
of  the  sum  of  12,998,  as  a  penalty.  Wherefore  it  was 
prayed  that  process  in  rem  issue  against  said  vessel,  her 
tackle,  apparel  and  furniture,  to  enforce  the  payment  of 
said  penalty,  and  that  the  vessel  might  be  arrested,  and 
the  said  penalty  pronounced  for  by  the  Oourt,  and  the 
vessel  condemned  and  sold  to  pay  the  same.  Under  this 
libel  the  usual  process  in  ram,  according  to  the  course  of 
the  admiralty,  was  issued  against  the  vessel,  by  virtue 
of  which  she  was  duly  seized  in  waters  within  the  juris- 
diction of  this  Oourt,  s^hereupon  the  claimants  duly  ap- 
peared and  filed  their  claim,  and  at  the  same  time  excepted 
to  the  libel — ^which  exceptions  are  now  to  be  disposed  of. 
The  question  raised  as  to  the  jurisdiction  is  first  ^o  be 
considered. 

A  statement  of  the  provisions  of  law  under  which  this 
libel  is  filed,  is  necessary  to  show  the  precise  questions 
which  the  case  presents. 

The  Act  of  March  2d,  1799,  Sect.  24,  (1  Stat.  646,) 
which  is  referred  to  in  the  libel,  provides  as  follows : 

*'  If  any  goods,  wares  and  merchandise  shall  be  im- 
ported or  brought  into  the  United  States  in  any  ship  or 
vessel  whatever  belonging  in  the  whole  or  in  part  to  a 
citizen  or  citizens,  inhabitant  or  inhabitants  of  the  Uni- 
ted States,  from  any  foreign  port  or  place,  without  hav- 
ing a  manifest  or  manifests  on  board,  agreeably  to  the 
directions  in  the  foregoing  section,  or  which  shall  not  be 
included  or  described  therein  or  shall  not  agree  there- 
with :  in  every  such  case  the  master  or  other  person 
having  the  charge  or  command  of  such  ship  or  vessel 
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shall  forfeit  and  pay  a  sum  of  money  equal  to  the  value 
of  such  goods  not  included  in  such  manifest  or  manifests." 

Subsequently  it  was  by  statute  enacted  {see  Act  of  July 
18th,  1866,  sec.S,  14  Stat,  at  Large,  p,  180) :  "That  in  any 
case  where  a  vessel,  or  owner,  or  master,  or  manager  of  a 
vessel  shall  be  subject  to  a  penalty  for  a  violation  of 
the  Bevenue  Laws  of  the  United  States,  such  vessel  shaU 
he  holden  for  the  poffment  of  such  penalty"  and  may  be 
seized  and  proceeded  against  summarily,  by  libel,  to 
recover  such  penalty,  in  any  District  Court  of  the  United 
States  having  jurisdiction  of  the  offence." 

Under  these  two  provisions  of  law  it  is  here  contended, 
on  the  part  of  the  Government,  that,  by  reason  of  the  facts 
set  forth  in  the  libel,  a  lien  has  been  created  upon  this 
steamer  for  the  sum  of  $2,998,  which  lien  may  be  en- 
forced by  ordinary  proceedings  in  rem  upon  the  instance 
side  of  the  Court,  and  that  such  proceedings  may  be  taken 
in  any  District  where  the  vessel  may  be  found,  without 
previous  seizure  thereof— all  which  propositions  the 
claimants  deny. 

T^e  Act  of  July  18th,  1866,  under  which  this  libel  is 
filed,  is  an  instance  of  incorporating  into  the  revenue 
laws  that  marked  feature  of  the  maritime  law  which 
treats  a  ship  as  a  person,  and  makes  her  personally 
responsible  for  the  acts  of  those  who  own  or  control  her. 
Such  legislation  is  but  the  offspring  of  that  necessity,  out 
of  which  sprang  the  rule  of  the  maritime  law.  It  was  long 
ago  found  necessary,  in  order  to  regulate  the  business 
and  conduct  of  ships,  which  wander  everywhere  and  are 
the  efficient  agents  both  for  good  and  evU  of  persons 
often  entirely  unknown  or  impossible  to  be  found,  as  be^ 
tween  man  and  man,  to  charge  the  ship — which  is  al- 
ways known  and  can  always  be  found — ^not  only  with  the 
contracts  but  the  torts  of  her  master  and  her  owners. 

This  same  necessity  has  been  felt  in  respect  to  the 
dealings  of  the  ship  master  and  ship  owner  with  the 
Government,  and  accordingly  the  Act  of  1866,  in  order 
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to  secure  obedience  to  the  revenue  laws,  causes  the  un- 
lawful acts  of  the  ship  master  and  ship  owner  to  charge 
the  ship  herself  with  the  penalties  prescribed  for  the 
violation  of  those  laws. 

The  legal  effect  of  this  statute,  therefore,  taken  in 
connection  with  the  Act  of  March  2d,  1799,  is  to  cause  the 
unlawful  transportation  of  cargo  by  the  master,  contrary 
to  the  Act  of  March  2d,  1799,  to  charge  the  ship  with  the 
penalty  there  prescribed,  in  the  same  manner  as,  accord- 
ing to  the  maritime  law,  a  violation  of  the  sailing  rules 
by  the  master,  which  causes  a  collision,  charges  the  ship 
with  the  damages  ensuing. 

In  construing  such  a  statute,  milder,  ^as  it  is,  than 
many  statutes,  it  should  be  borne  in  mind,  that  it  is  a 
revenue  law,  and,  like  all  revenue  laws,  to  be  so  con- 
strued as  effectually  to  accomplish  tlie  intention  of  the 
legislature,  and  not,  necessarily,  with  great  strictness  in 
favor  of  the  defendant.    (Taylor  v.  TJ.  8.,  3  How.,  210.) 

Let  it  be  noticed,  then,  that  the  Act  does  not  declare 
a  forfeiture,  but  simply  creates  a  charge  upon  the  ship, 
and  that  the  case  made  by  the  libel  is  not  one  of  seizure, 
but  of  lien. 

Property  forfeited  to  the  Government  may  be  seized, 
but  I  am  not  aware  that  a  seizure  is  ever  permitted,  ex- 
cept when  the  title  to  the  property  has  changed,  by 
operation  of  law.  A  seizure  is  an  assertion  of  title  in 
the  Government,  and  the  subsequent  proceedings  in 
Oourt  are  proceedings  to  try  the  title  so  asserted.  When 
the  object  of  such  a  seizure  is  a  ship,  the  subsequent 
proceeding  is,  in  substance,  a  petitory  suit,  and  within 
the  admiralty  and  maritime  jurisdiction  of  the  United 
States.  The  Act,  therefore,  would  not  support  a  seiziure, 
for  it  does  not  order  a  forfeiture. 

But,  it  is  said,  this  cannot  be  so,  because  the  Act  ex- 
pressly provides  for  a  seizure,  when  it  declares  that  the 
ship  '*  may  be  seized,  and  proceeded  against  summarily, 
by  libel." 
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The  word  "seized,"  as  here  used,  cannot,  however, 
be  considered  as  referring  to  a  revenue  seizure,  but  to 
that  seizure  by  the  marshal,  under  the  process  of  the 
Court,  which  forms  part  of  every  proceeding  in  rem^  in 
the  admiralty.  So  construed,  the  provision  for  a  seizure 
and  summary  hearing,  upon  a  libel,  is  simply  a  statu* 
tory  averment  of  the  jurisdiction  of  the  District  Oourts, 
to  enforce  the  lien,  which  the  Act  creates,  according  to 
the  course  of  the  admiralty.  This  construction  of  the 
Act  is,  certainly,  reasonable,  while  to  hold  that  the  word 
''seizure,"  as  used,  was  intended  to  authorize  an  asser- 
tion of  title  to  property  not  forfeited,  but  simply  subject 
to  a  lien,  perhaps  insignificant  in  amount,  would  be  to 
give  to  the  statute  a  strange  and  harsh  effect.  My  opin- 
ion, therefore,  is,  the  objection  to  the  libel,  that  it  does 
not  aver  a  seizure  within  the  district,  must  fail.  No 
such  averment  is  necessary,  because  no  prior  seizure 
could  be  legally  made,'  in  a  case  like  this. 

The  case  being,  then,  simply  a  proceeding  to  enforce 
a  lien,  the  next  question  is,  whether  it  is  a  civil  case  of 
admiralty  and  maritime  jurisdiction. 

It  might  be  deemed  a  sufficient  answer  to  this  ques- 
tion, to  say,  that  the  Act,  when  it  declares  that  the  pro- 
ceeding against  the  ship  shall  be  by  libel,  clearly  intended 
to  declare  the  cases  under  it  to  be  cases  of  admiralty 
jurisdiction.  But  if  this  be  not  so,  or  if  a  doubt  be 
entertained  as  to  the  competency  of  the  legislature  to 
require  a  proceeding  according  to  the  course  of  the  ad- 
miralty, in  a  case  not  within  the  constitutional  provis- 
ion, I  hold  the  present  case  to  be  within  the  admiralty 
and  maritime  jurisdiction  conferred  by  the  Oonstitution, 
and  for  two  reasons. 

One  reason — to  my  own  mind  entirely  satisfactory — 
is,  that  it  is  a  proceeding  to  enforce  a  lien  upon  a  ship. 
A  ship  is  never  free  from  liens.  From  her  cradle  on 
the  stocks,  to  her  grave  in  the  sand,  she  is  always,  to  a 
greater  or  less  degree,  encumbered  by  those  charges 
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which  attach  to  her,  under  the  rules  of  the  maritime 
law.  These  liens  are  necessities  of  her  existence  and 
usefulness  as  a  ship.  They  are  to  the  ship  what  credit 
is  to  the  merchant.  Without  them,  she  must  lie  by  the 
wall ;  by  means  of  them,  she  plows  the  sea.  A  pro- 
ceeding to  enforce  any  lien  upon  a  ship,  by  her  sale — 
which  is  the  only  method  of  enforcing  a  lien — must, 
if  injustice  is  to  be  avoided,  call  in  question  all  the 
liens  upon  her,  and  must,  accordingly,  involve  an  ad- 
judication upon  liens  created  by  the  maritime  law,  and 
exclusively  maritime  in  their  nature.  It  would  seem, 
therefore,  that  it  might  well  be  held,  for  this  reason,  if 
for  no  other,  that  all  such  proceedings  should  be  taken 
in  that  Court  to  which  the  determination  of  maritime 
questions  more  especially  belongs. 

And  all  such  proceedings  should  be  held  to  be  within 
the  jurisdiction  of  the  admiralty,  for  the  further  reason^ 
that  the  proceeding  in  rem  of  the  admiralty  is  the  only 
proceeding,  known  to  the  law,  which  is  competent  to 
determine  the  rights  which  are  liable  to  be  involved  by 
any  attempt  to  enforce  a  lien  upon  a  ship. 

An  illustration,  such  as  might  be  presented  any  day, 
will  serve  to  show  the  correctness  of  this  proposition^ 
Suppose,  then,  the  case  of  a  lien  upon  a  ship,  to  the 
extent  of  her  value,  under  this  Act  of  1866,  and  that  the 
ship  proves  to  have  been  heavily  bottomried  abroad,  and, 
on  the  voyage  home,  to  have  sustained  a  collision,  by 
which  a  ship,  equal  to  her  in  value,  has  been  sunk.  Of 
course,  upon  arrival,  she  owes  a  considerable  sum  to  her 
crew,  and  her  cargo  turns  out  damaged  by  the  disaster. 
If,  in  such  a  case,  the  lien  of  the  Government  is  to  be 
enforced  by  a  suit  at  law,  who  is  to  be  the  defendant  ? 
Do  you  say,  the  owners  ?  They  have  no  interest  to  de- 
fend, until  they  have  successfully  disputed  both  the 
bottomrj»  and  the  collision  demands.  If  you  say,  the 
bond-holder,  his  interest  depends  upon  the  validity  of 
his  bond,  and  the  in  validity,  of  the  collision  demand  ;  and 
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that,  in  turn,  can  only  be  recognised  after  it  appears 
that  the  cause  of  the  collision  was  faulty  navigation  of 
the  vessel  proceeded  against ;  and  what,  in  such  a  suit, 
is  to  become  of  the  sailors,  and  of  the  demands  of  the 
numerous  freighters  1 

To  such  a  state  of  facts — and  I  have  supposed  no 
unreasonable  case — a  suit  at  law  is  inadequate.  In  all 
such  cases,  the  proceeding  in  rem  of  the  admiralty,  to 
which  all  the  world  are  parties — a  proceeding  which  is, 
in  some  sense,  the  ship's  bankrupt  proceeding,  whereby 
she  is  discharged  of  all  her  debts,  and  her  value  distrib- 
uted among  her  creditors — ^a  proceeding,  of  which  the 
Supreme  Court,  in  the  case  of  The  Moses  Taylor^  (4  WaU.^ 
427,)  say,  *'  The  distinguishing  and  characteristic  feature 
of  a  proceeding  in  admiralty  is,  that  the  vessel  or  thing 
proceeded  against  is  itself  seized,  and  impleaded  defend- 
ant, and  judged,  and  sentenced  accordingly," — such  a 
proceeding,  I  say,  is  a  necessity,  if  injustice  is  to  be 
avoided.  By  means  of  that  most  sensible  and  useful  of 
legal  proceedings,  the  conflicting  demands  of  the  Gov- 
ernment, of  the  bondholder,  of  the  owner,  of  the  crew 
and  of  the  freighters  in  the  case  supposed,  are  all  easily 
adjudicated  and  disposed  of  at  once — perhaps  even  the 
ship  meanwhile  earning  a  sum  equal  to  them  all,  to  the 
advantage  of  her  owners,  and  the  benefit  of  mankind. 

My  own  opinion,  therefore,  is,  that  a  sufficient  reason 
for  sustaining  the  jurisdiction  of  the  admiralty  in  a  case 
like  this  is  to  be  found  in  the  nature  of  the  thing  to  be 
proceeded  against — ^namely,  a  ship. 

But  a  second  reason  can  be  given,  and  that  is,  that 
the  subject-matter,  which  is  the  foundation  of  the  charge 
upon  the  ship,  is  clearly  maritime  in  its  character,  and 
therefore  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States.  The  lien  which  is  sought  to  be  en- 
forced arises,  under  the  statute,  out  of  an  alleged  unlaw- 
ful importation  of  cargo  by  this  ship.  This  is  as  clearly 
a  *' water  transaction  "—to  use  the  words  of  Chief  Jus- 
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tice  Marshall — as  the  exportation  of  cargo,  and  in  the 
case  of  The  Tengeance,  (3  Dal.  297,)  the  jurisdiction  was 
sustained  upon  the  sole  ground  that  the  exportation 
of  cargo  in  a  ship  was  a  water  transaction.  Such  matters 
have  indeed  long  been  conceded  to  be  within  the  lawful 
jurisdiction  of  the  admiralty.     (GodotpMn^  43.) 

If,  then,  the  subject-matter  out  of  which  the  lien 
arises  be  maritime,  the  lien,  although  created  by  statute, 
may  be  enforced  in  the  admiralty«  (The  St.  Lawrence^  1 
Black,  522.) 

Because  of  the  subject-matter,  therefore,  I  hold  the 
present  proceeding  to  be  a  case  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States. 

Nor  do  I  see  any  difficulties,  in  the  way  of  enforcing 
the  Act  of  July,  1866,  in  accordance  with  these  views, 
such  as  seem  to  have  occurred  to  the  minds  of  some,  in 
considering  the  effect  of  similar  i>rovisions  in  the  passen- 
ger laws.  The  provision  of  the  Act  which  requires  the 
proceeding  to  be  by  libel  in  the  admiralty,  would  doubt- 
less be  held  to  import  that  the  lien  is  to  be  treated  ac- 
cording to  the  principles  and  rules  of  the  admiralty, 
which  are  ample  to  prevent  injustice  and  also  to  protect 
commerce. 

Again,  it  is  objected  to  this  libel  that  it  fails  to  show 
jurisdiction  in  this  Oourt,  inasmuch  as  the  libel  does  not 
show  that  jurisdiction  of  a  criminal  prosecution  for  the 
illegal  importation  of  the  cargo  in  question  is  in  the 
District  Oourt  of  this  district,  while  the  Act  of  1866  de- 
clares that  the  proceedings  against  the  vessel  shall  be 
'Mn  the  District  Oourt  having  jurisdiction  of  the  of- 
fence.*' 

If  it  were  necessary,  controlling  reasons  could  be 
assigned  against  holding  the  word  offence,  as  here  used, 
to  refer  to  the  criminal  act  of  the  master  or  owner, 
but  I  understand  it  to  be  conceded  that  this  cargo  was 
brought  from  a  foreign  port  to  the  city  of  New  York 
by  way  of  Sandy  Hook,  and  an  amendment  of  the  libel 
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to  correspond  with  the  facts  will  therefore  obviate  the 
necessity  of  determining  this  point  in  this  case.  The 
offence,  created  by  the  24th  section  of  the  Act  of 
March  2d,  1799,  is  complete  when  the  goods  are  brought 
within  the  limits  of  a  port  of  entry,  (2  CwrtiSj  436,  U.  S. 
V.  Ten  tlKmsand  dgwrSy)  and  all  cargoes  brought  from  sea 
by  Sandy  Hook  to  the  port  of  entry  of  New  York,  first 
arrive  at  such  port  within  the  limits  of  the  Eastern  Dis- 
trict of  New  York.  Under  any  construction,  this  C!ofirt 
would  accordingly  have  jurisdiction.  Furthermore,  I 
apprehend  that  the  provision  of  the  Act  of  February  25th, 
1865,  which  confers  upon  this  Oourt  concurrent  jurisdie* 
tion  with  the  Southern  District  of  New  York  over  all 
seizures  and  matters  made  or  done  in  the  waters  of  the 
harbor  of  New  York,  would  cover  the  case. 

There  remains  to  consider  one  other  objection  to  this 
libel,  which  is,  that  it  contains  no  averment  of  a  prior 
judgment  against  the  master  for  the  penalty  now  sought 
to  be  recovered  against  the  vessel. 

Upon  this  question  my  opinion  is,  that,  under  the 
Act  of  1866,  proceedings  like  the  present  may  be  taken 
against  the  vessel  in  the  absence  of  any  proceedings 
against  the  master  or  owner. 

The  obvious  intention  of  the  Act  was  to  enable  the 
Government  to  enforce  the  revenue  laws  by  a  prompt 
seizure  and  prosecution  of  the  vessel,  in  case  of  a  viola- 
tion of  them.  It  therefore  declares  that,  when  the  mas- 
ter or  owner  incurs  a  penalty,  the  vessel  may  be  seized 
and  proceeded  against  summarily.  If  a  forfeiture  had 
been  declared,  any  previous  proceedings  against  the 
master  would  not  have  been  suggested ;  and  a  forfeiture, 
to  be  followed  by  instant  seizure  without  prior  proceed- 
ings against  any  one,  is  frequently  declared  for  the  act 
of  the  master.  Thus  the  Act  of  March  2d,  1799,  forfeits 
the  vessel,  for  the  unloading  of  cargo  before  arrival  at 
place  of  discharge,  and  also  for  the  unloading  without 
permit,  or  otherwise  than  in  open  day.    The  Act  of  June 
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27th,  1864,  forfeits  the  vessel,  for  unloading  except  in 
presence  of  an  inspecto£,  and  for  a  refusal  of  the  person 
in  charge  to  deliver  the  key.  The  Act  of  July  18th,  1866, 
forfeits  the  vessel,  for  failure  of  the  master  to  report  at 
the  first  port  all  goods  bought  for  use  of  the  vessel  in 
British  Provinces.  The  Act  of  28th  March,  1826,  for- 
feits the  vessel,  for  neglect  of  the  master  to  deliver  his 
manifest. 

In  place  of  instant  forfeiture  of  the  whole  vessel,  the 
Act  of  1866  creates  a  lien,  which  is  by  far  the  milder  form 
of  punishment,  and,  if  so  construed  as  to  render  it  as 
effective  as  possible,  it  will  still  be  much  less  vigorous 
than  many  laws.  It  is  easy,  therefore,  to  say  that  the 
words,  "  holden  for  the  payment  of  such  penalty, '*  used 
in  this  Act,  are  intended  to  create  an  original  liability 
on  the  part  of  the  ship  for  a  penalty  equal  to  that  imposed 
upon  the  master  or  owner,  and  that  the  words,  '*  seized 
and  proceeded  against  summarily,"  preclude  the  idea  of 
delay,  and  import  that  the  proceeding  may  follow  the 
unlawful  act,  and  rest  upon  that  alone — thus  adopting 
the  rule  of  the  maritime  law,  that  a  ship  may  be  treated 
as  a  person,  and  ^'judged  and  sentenced  accordingly." 
(The  Moses  Taylor,  4  Wall.  427 ;  The  Palmyra,  12  W.  14.) 

And  it  will  be  found  that  great  difQculties  attend  any 
other  construction  of  the  Act,  for  if  it  be  held  that  the 
ship  becomes  chargeable  by  the  unlawful  act  when  com- 
mitted, but  can  only  be  proceeded  against  at  the  termina- 
tion of  proceedings  against  the  master  or  owner, 
which  may  be  commenced  at  any  time  within  five  years, 
a  most  dangerous  class  of  secret  liens  upon  ships  will  be 
created,  to  the  great  detriment  of  commerce,  with  but 
little,  if  any,  advantage  to  the  Government ;  while  if  it 
be  held  that,  under  the  Act,  the  vessel  first  becomes 
chargeable  upon  the  rendition  of  a  judgnfent  against  the 
master  or  owner,  the  ship  would  become  first  chargeable 
long  after  the  transaction,  when  she  might  meanwhile 
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have  been  sold  to  innocent  parties,  or  encumbered  by 
liens  to  her  full  value,  or  removed  to  foreign  parts. 

A  further  objection  to  the  latter  construction  seems 
to  me  also  eirtitled  to  great  weight,  namely,  that,  under 
it,  the  owners  and  other  parties  interested  in  the  ship 
would  be  debarred  from  the  right  to  contest  the  question 
of  liability  for  the  penalty.  A  judgment  against  the  ship 
master,  in  an  action  where  he  would  be  the  only  defend- 
ant, and  of  which  no  others  would  have  notice,  would  be 
conclusive  of  the  liability  of  the  ship.  I  cannot  believe 
that  such  was  the  intention  of  the  legislature. 

On  the  other  hand,  it  may  be  said,  that,  under  the 
construction  here  sought  to  be  given  to  the  Act,  the  pro- 
ceeding against  the  ship  would  often  be  a  proceeding  to 
collect  an  uncertain  sum,  inasmuch  as  many  of  the  pen- 
alties imposed  for  violations  of  the  revenue  laws  are, 
within  certain  limits,  left  to  the  discretion  of  the  Oourt 
which  tries  the  offender. 

To  which  the  sufficient  answer  is,  that  the  same  discre- 
tion can  as  well  be  exercised  in  the  proceeding  in  rem 
against  the  ship,  as  in  the  proceeding  in  personam  against 
the  master.  Proceedings  in  rem^  for  sums  uncertain  and 
dependent  on  the  judicial  discretion,  are  common  pro- 
ceedings in  the  admiralty,  as,  for  instance,  actions  for 
salvage,  personal  injuries,  and  the  like. 

The  considerations,  which  I  have  thus  endeavored  to 
present,  seem  to  me  to  lead  forcibly  to  the  conclusion  to 
which  I  have  arrived,  that,  under  the  Act  of  1866,  taken  in 
connection  with  the  24th  sec.  of  the  Act  of  March  2, 1799, 
the  facts  alleged  to  exist  in  the  present  case  are  sufficient 
to  create  a  lien  upon  this  steamer  for  the  amount  of  the 
penalty  claimed,  which  may  be  enforced  by  a  proceeding 
in  admiralty  in  this  Oourt,  without  proof  of  a  prior 
seizure  of  the  Vessel  or  of  a  prior  judgment  against  the 
master  for  such  penalty. 

Let  an  order  be  entered  over-ruling  the  exceptions, 


r 
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and  requiring  the  claimants  to  answer  within  one  week, 
unless  further  time  be  granted. 

For  the  United  States,  B.  F.  Tracy,   United  States 
District  Attorney. 

For  claimants,  Chodrich  and  Wheeler. 


NOVEMBER,  1869. 

THE  UNITED  STATES  v.  H.  M,  BAEROWCLIPP. 

Iktsbnal    Rbyenue. — Tobacco    Maititfactxtbbb^s    Bokd.—Subbtt. — 

Laohbs. 

It  18  no  defence  to  an  action  by  the  Goyemment,  upon  a  bond  given  by  a  tobacco 
manufacturer,  to  recover  an  amount  of  duties,  that  the  Govemmeot  seized  the 
manufacturer's  goods  as  forfeited,  instead  of  distraining  upon  them  for  the  tax. 

Laches  is  not  to  be  imputed  to  the  Gk>yemment  in  such  a  case. 

Benedict,  J*  This  was  an  action  upon  a  tobacco 
manufacturer's  bond,  in  which  a  verdict  was  rendered  in 
favor  of  the  Government  for  the  amount  of  tax  unpaid. 

A  motion  for  a  new  trial  is  now  made,  upon  the 
ground  that  the  Court  erred  in  refusing  to  permit  the 
defendants  to  show  that,  on  the  23d  day  of  May,  the  col- 
lector seized  as  forfeited  and  took  from  the  possession  of 
the  defendant,  Barrowcliff,  the  manufacturer,  some  120,- 
000  worth  of  manufactured  and  raw  tobacco. 

The  proposition,  upon  which  the  objection  to  the  ex- 
clusion of  the  evidenc#  in  regard  to  the  tobacco  which 
was  forfeited  is  based,  appears  to  be  this,  that  the  col- 
lector had  power  under  section  83  and  section  84  of  the 
Revenue  Act,  (13  Stat.,  259,)  to  distrain  upon  this  tobacco 
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which  was  forfeited,  and  so  collect  the  tax,  bat  did  not 
do  so,  and  that  there  was  therefore  laches,  which  dis- 
charged the  sorety  upon  the  bond  in  suit. 

The  proposition  is  unsound.  Laches  is  not  to  be  im- 
puted to  the  Government  in  such  a  case ;  and,  assuming 
that  there  was  neglect  on  the  part  of  the  collector  in 
omitting  to  distrain,  it  would  have  no  effect  to  work  a 
discharge  of  the  surety. 

But  I  do  not  conceive  that  there  was  any  neglect. 
Under  the  facts,  both  courses  lay  open  to  the  Govern- 
ment— ^to  collect  the  tax  by  suing  the  bond,  and  by 
seizing  the  tobacco  to  punish  the  frauds  with  which  the 
manufacturer  was  charged  in  the  information. 

It  was  entirely  competent,  therefore,  if,  indeed,  it 
was  not  required  by  duty,  for  the  officers  of  the  Gov- 
ernment to  adopt  both  proceedings,  as  otherwise  no 
punishment  for  the  fraud  could  be  inflicted. 

I  certainly  know  of  no  principle  upon  which  the  Gov- 
ernment could  be  held  bound  to  waive  its  rights  of  for- 
feiture which  had  attached  by  reason  of  the  frauds,  in 
order  to  save  sureties  from  a  liability  upon  their  bond 
which  they  knowingly  assumed. 

The  motion  must  be  denied. 


|[0rt]?ern  gistrid  of  fcto  fTorh, 

NOVEMBER,  1869. 

LEWIS  B.  GEAHAM,  ASSIGNEE  OF  CAEOLINB 
A.  MAETIN,  A  BANKEUPT,  v.  OLIVEE  STAEK 
AND  ELIZABETH  B.  SAVAGE. 

FbAUDULBITT  PbEFBBENCE. — ^MOBTGAGE. — ^AgENT. — IWfiOLVEHCT. 

A  debtor,  who  is  unable  to  meet  his  engagements  and  pay  his  debts  in  the  ordi- 
nary coarse  of  business,  as  persons  in  trade  usually  do,  is  Insolvent  within  the 
moaning  of  the  bankruptcy  Act, 


NOVEMBER,  1869.  521 


Graham  «.  Stark. 


When  a  creditor  accepts  a  secarity  for  his  debt,  he  is  conclnsiyely  presamed  to 
know  what  appears  npon  its  face,  and  to  have  reasonable  cause  to  believe  it  was 
intended  to  accomplish  what  mast  be  its  ordinary  and  necessary  effect 

Secnritiefl  given  for  the  purpose  of  giving  a  preference,  are  none  the  less  void 
onder  the  bankruptcy  Act,  because  they  were  given  in  pursuance  of  a  previous 
promise,  made  when  the  debt  was  contracted,  to  give  security  for  it 

Where  a  married  woman,  engaged  in  business,  gave  the  management  of  her  aflfiairs 
to  her  husband,  and  was  afterwards  adjudged  bankrupt: 

ffeldy  That  his  acts,  knowledge  and  intentions  in  reference  to  the  business  must 
be  held  to  be  her  acts,  knowledge  and  intentions. 

Where  a  mortgage  was  given  by  such  bankrupt  to  secure  a  debt,  but  without  the 
creditoi^s  urging  its  execution  or  asking  for  security,  but  the  mortgage  covered 
the  whole  of  the  bankrupt's  personal  property,  and  was  not  given  in  the  ordi- 
nary course  of  business,  and  other  mortgages  to  another  creditor  were  executed 
at  the  same  time : 

ffeld.  That  this  mortgage  was  fraudulent  and  void  under  the  bankruptcy  Act ; 

That  the  other  mortgages,  which  were  on  the  stock  and  real  estate,  and  were 
taken  at  a  time  and  in  a  form  which  must  necessarily  break  up  the  bankrupt's 
business,  to  secure  a  debt  which  had  been  overdue  for  a  year  and  a  half,  were 
also  fraudulent  and  void. 

Hall,  J.  This  is  a  proceediDg  by  the  assignee  of  Mrs. 
Martin,  to  set  aside  certain  mortgages,  executed  by  her 
prior  to  the  filing  of  the  petition  on  which  she  was 
adjudged  a  bankrupt.     ' 

The  creditor's  petition,  on  which  such  adjudication 
was  made,  was  filed  on  the  5th  day  of  November,  1868 ; 
and  she  was  adjudged  a  bankrupt  on  the  2d  day  of  Feb- 
ruary, 1869. 

Mrs.  Martin,  a  married  woman,  had,  by  her  husband, 
De  Lancey  Martin,  as  her  general  agent,  carried  on  the 
business  of  buying  and  selling  hats,  furs,  gloves  and 
furnishing  goods,  in  her  own  name,  and,  professedly  at 
least,  on  her  separate  account,  for  some  years  prior  to 
May  28th,  1868.  Her  husband,  in  the  conduct  and  manage- 
ment of  this  business,  acted  according  to  his  own  discre- 
tion, without  any  a<;tive  interference  or  controlling 
supervision  of  the  bankrupt.  Indeed,  the  husband  testi- 
fied that  the  business  was  left  wholly  to  him ;  that  she 
knew  nothing  about  the  state  of  affairs  in  the  store, 
except  what  he  communicated  to  her ;  and  she  testified 
that  he  had  the  sole  charge  of  the  business! 
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Tlie  stock  kept  on  hand  was  generally  worth  from 
$10,000  to  115,000,  and  the  annual  sales  were  ordinarily 
from  115,000  to. 120,000. 

In  the  course  of  this  business  Mrs.  Martin  contracted 
debts  from  time  to  time  ;  and,  on  the  28th  of  May,  1868» 
such  debts,  including  those  secured  on  real  estate,  ex- 
ceeded 110,500,  and  De  Lancey  Martin  testified  that 
such  debts  might  have  been  nearly  112,000.  At  that 
time  the  stock  of  goods  on  hand  was  probably  worth 
about  17,000,  and  she  had  a  few  dollars  in  cash,  and  notes 
and  accounts  worth  in  all  about  $1,500.  She  had, 
besides,  a  house  and  lot  in  Penn  Yan,  worth  from  $3,000 
to  $3,500,  on  which  were  two  mortgages  amounting  to 
$1,600  or  $1,700,  both  of  which  were  overdue-  Among 
her  debts,  owing  to  more  than  twenty  different  parties, 
(the  larger  portion  of  which  debts  was  overdue,)  was 
the  debt  due  to  the  respondent,  Elizabeth  B.  Savage,  of 
$4,804.27,  for  money  borrowed  in  1865,  and  in  the  spring 
of  1866.  It  was  borrowed  to  pay  debts  in  New  York, 
and  was  used  for  that  purpose. 

There  was  also  among  such  debts  a  debt  of  $1,111.63 
to  the* respondent,  Oliver  Stark;  $1,000 of  which  was 
owing  upon  a  note  which  he*  had  discounted  for  her,  and 
on  which  one  Bridgen,  a  brother-in-law  of  the  bankrupt, 
was  an  accommodation  endorser,  and  which  note  was  to 
become  due  June  22d,  1868.  The  original  discount  had 
been  made  two  or  three  years  before  ;  and  it  had  been 
renewed,  from  time  to  time,  on  notes  payable  in  sixty 
days  or  three  months,  until  the  then  existing  note  was 
given  about  the  20th  day  of  March,  1868.  The  remaining 
$111.63  was  for  an  overdraft  by  the  bankrupt,  which  had 
occurred  about  a  month  before. 

On  or  about  the  28th  of  May,  1868,  the  bankrupt  gave 
her  promissory  note  of  that  date  to  the  respondent, 
Savage,  for  $4,804.27,  payable  one  day  after  that  date ; 
and,  at  the  same  time,  executed  to  her  a  chattel  mort- 
gage of  that  date,  upon  the  bankrupt's  whole  stock  of 
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goods,  conditioned  for  the  payment  of  $4,804.27,  accord- 
ing to  the  terms  of  such  note. 

In  addition  to  this  chattel  mortgage,  the  bankrupt 
also  executed  a  mortgage  upon  her  house  and  lot,  to  se- 
cure $1,000  of  such  debt,  payable  one  day  after  date,  as 
collateral  security  to  said  chattel  mortgage.  This  mort- 
gage, though  executed  at  the  same  time  with  the  chattel 
mortgage,  was  dated  on  the  30th  day  of  May,  1868.  At 
the  same  time  the  bankrupt  executed  to  the  respondent, 
Stark,  another  chattel  mortgage,  on  the  whole  of  her 
stock  of  goods,  to  secure  to  him  the  payment  of  $111.63, 
one  day  after  date,  and  the  payment  of  the  above  men- 
tioned note  of  $1,000,  on  which  the  brother-in-law  of  the 
bankrupt  was  an  accommodation  endorser. 

After  the  execution  of  these  instruments,  and  about 
the  2d  of  June,  1868,  the  bankrupt  went  to  the  Western 
States,  and  remained  absent  from  this  State  until  the 
15th  of  October  of  that  year,  and  until  after  an  attach- 
ment had  been  levied  upon  her  property  at  Penn  Yan. 
A  day  or  two  before  her  return,  she  executed  a  deed  in 
fee  of  her  house  and  lot  at  Penn  Yan,  to  one  Blackman, 
without  consideration  paid  at  the  time.  Blackman  had, 
however,  sent  her  small  sums  of  money  for  her  expenses, 
at  three  or  four  different  times,  while  she  was  absent 
from  the  State,  but  the  amount  he  had  so  sent  does  not 
appear. 

After  the  execution  of  the  mortgages  to  the  respond- 
ents, De  Lancey  Martin,  as  the  agent  of  the  bankrupt, 
continued  in  the  possession  of  the  stock  of  goods  mort- 
gaged, with  the  knowledge  and  assent  of  the  mortgagees ; 
and  he  continued  to  sell  the  goods  mortgaged,  at  retail, 
as  usual,  until  the  6th  of  October,  1868.  He  also  bought 
new  goods,  defrayed  current  expenses,  including  pay- 
ments for  his  own  board,  paid  small  debts  to  various 
persons,  and  kept  the  books  of  the  establishment,  and 
otherwise  carried  on  the  business  of  the  bankrupt,  the 
same  as  before  the  mortgages  were  given. 
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On  the  6th  of  October,  the  respondents  took  posses- 
sion of  the  goods  mortgaged  and  turned  De  Lancey 
Martin,  the  bankrupt's  husband  and  agent,  out  of  the 
store.  They  then,  by  their  own  agent,  continued  the 
business  and  sold  at  retail,  for  three  months,  or  therea- 
bouts ;  and  then  sold  the  remainder  of  the  goods  to  De 
Lancey  Martin  for  $1,000 ;  and  four  notes  of  $250  each, 
payable  at  4,  6,  8,  and  10  months,  were  given  for  the 
price  of  such  goods. 

The  change  of  possession  on  the  6th  of  October,  was 
made  in  the  morning  of  that  day  ;  just  before  an  attach- 
ment, which  had  been  issued  against  the  bankrupt,  was 
levied  on  such  of  the  notes  and  accounts,  which  had 
belonged  to  her,  as  yet  remained  on  hand. 

For  some  years  prior  to  May,  1868,  Mrs.  Savage,  the 
respondent,  had  lived  in  the  bankrupt's  house  as  her  ten- 
ant ;  and  Mr.  and  Mrs.  Martin  had  boarded  with  Mrs. 
Savage— the  amount  charged  for  board  and  for  rent 
being  nearly  equal.  Mrs.  Savage  continued  to  occupy 
the  house,  and  Mr.  Martin  continued  to  board  with  her, 
until  after  possession  was  taken  under  the  chattel  mort- 
gages on  the  6th  of  October,  1868.  In  July,  1868,  Mrs. 
Savage  purchased  a  mortgage  of  $600,  and  interest  on 
Mrs.  Martin's  house  and  lot ;  and  in  November  she  pur- 
chased the  other  mortgage  on  the  same,  of  $1,000,  and 
interest.  Both  these  purchases  were  made  with  the  pro- 
ceeds of  the  sales  of  the  property  mortgaged  to  her  by 
the  bankrupt  on  the  28th  of  May,  1868.  In  March,  1869, 
Mrs.  Savage  commenced  an  action  to  foreclose  these 
mortgages,  and  the  $1,000  mortgage  executed  to  her  as 
before  stated ;  but  her  proceedings  in  that  action  were 
stayed  by  injunction. 

It  appears  from  the  testimony  of  De  Lancey  Martin, 
that  when  the  money  was  borrowed  from  Mrs.  Savage, 
and  when  Mr.  Bridgen  endorsed  the  $1,000  note,  it  was 
agreed  that  they  should  be  secured ;  that  Mrs.  Sav- 
age had  asked  for  security  for  her  debt  one  or  two  months 
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before  the  bankrupt  went  west,  and  that  she  spoke  about 
it,  and  a^ked  for  such  security  several  times  before  it 
was  given, — urging  that  she  wanted  the  bankrupt  to 
give  her  security  before  she  went  away. 

Bridgen  had  also  frequently  urged  ihat  the  $1,000 
note  should  be  paid ;  and  he  had  asked  in  the  spring  of 
the  same  year  that  security  should  be  given  in  case  it 
was  not  soon  paid. 

Having  thus  given  the  more  prominent  and  undis- 
puted facts  of  the  case,  the  controverted  questions  of 
fact  and  law  will  now  be  discussed ;  and  in  doing  this, 
further  reference  to  the  evidence  bearing  upon  these 
questions  of  fact  will  necessarily  be  made. 

Upon  the  question  of  the  actual  and  hopeless  insolv- 
ency of  the   bankrupt,  at  the  time  the  mortgages  to 
the  respondents  were  given,  there  can  be  no  well  found- 
ed doubt.    The  apparent  denials  of  the  knowledge  of 
this  insolvency  on  the  part  of  the  bankrupt  and  her  hus- 
band, must,  in  charity,  be  ascribed,  so  far  as  the  husband 
is  concerned,  to  a  misapprehension  of  the  legal  definition 
of  that  term,  as  used  in  the  bankruptcy  Act— a  misap- 
prehension quite  likely  to  arise  from  the  not  uncommon 
misunderstanding  of  that  term ;  and,  so  far  as  the  bank- 
rupt is  concerned,  to  a  similar  misapprehension,  or  to  the 
fact  that  her  actual  financial  condition  had  been  care- 
fully concealed  from  her  by  her  husband.    There  is  no 
pretence  that  she  had  met  with  any  considerable  loss  or 
that  her  pecuniary  circumstances  had  materially  changed 
between  the  28th  of  May,  1868,  and  the  time  the  re- 
spondents took  possession  of  her  stock  of  goods  on  the 
6th  of  October  thereafter,  and  upon  the  whole  evidence 
it  is  entirely  certain  that  Mrs.  Martin  was  then  wholly  un- 
able to  meet  her  engagements  and  pay  her  debts  in  the 
ordinary  course  of  business  as  persons  in  trade  usually 
do ; — and  she  was  therefore  insolvent  within  the  inean- 
ing  of  the  bankruptcy  Act.  (2  Kenfs  Cam.  389 ;  Thompson 
V.  Tliompsonj  4  CusMngj  127;  Lee  v.  Kilbournef  3  Gray^ 
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S94 ;  S^aU  y.  Hdblumie,  4  Bingham,  173  ;  BwUngham  y. 
McLean,  13  Howard,  ISO ;  Merchants^  National  Bank  y. 
Truaz,  1  Bankrupt  Register,  146;  In  re  BknA.  Ibid,  81 ;  In 
re  Oay,  2  Bankrupt  Begieter,  114 ;  In  re  Lewis,  IM,  145 ; 
Morgan  \.  Mastick,  Ibid,  163.) 

That  DeLancey  Martin,  the  agent  of  the  bankrapt, 
and  who  had  the  entire  management  and  control  of  her 
business,  well  knew  that  she  conld  not  meet  her  engage- 
ments, as  persons  in  trade  ordinarily  do,  is  entirely  clear ; 
indeed  he  must  haYC  known  that  there  was  no  probabil- 
ity that  she  would  be  able  to  continue  her  business  and 
pay  her  debts  in  full ;  and,  when  the  chattel  mortgages 
were  given  upon  her  whole  stock  in  trade  to  secure 
nearly  $5,000,  payable  in  three  or  four  days  thereafter, 
and  $1,000  more  in  less  than  thirty  days,  he  must  haYe 
contemplated  the  entire  breaking  up  of  the  bankrupt's 
business,  as  a  thing  of  course,  whencYcr  the  pressure  of 
other  creditors  who  had  no  security — several  of  whose 
debts  were  then  past  due — should  induce  the  mort- 
gagees, for  their  own  security,  to  take  possession  of  the 
property  mortgaged. 

And  he  must  also  have  foreseen  that  the  fact,  that 
Mrs.  Martin  had  thus  incumbered  her  whole  property, 
by  these  mortgages,  would  cause  her  unsecured  creditors 
to  endeavor  to  procure  payment  of  their  debts,  or  force 
Mrs.  Martin  into  bankruptcy,  very  soon  after  they  ob- 
tained a  knowledge  of  the  existence  of  such  mort- 
gages. 

In  the  directions  for  and  in  the  preparation  of  these 
mortgages — indeed  in  everything  except  the  mere  formal 
execution  of  the  mortgages — De  Lancey  Martin  acted 
for  the  bankrupt ;  and  his  acts,  his  knowledge  and  in- 
tentions, for  the  purposes  of  this  case,  are,  in  law,  the 
acts,  knowledge  and  intentions  of  his  principal,  the 
bankrupt.    (Story  on  Agency,  sees.  140, 140  d.  and  451.) 

That  he,  as  such  agent,  intended  that  these  mort- 
gages should  secure  the  payment  of  the  debts  of  the  re- 
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Bpondents  in  preference  to  the  debts  of  otber  creditors ; 
and  that  he  procured  their  preparation  and  execution  in 
contemplation  of  the  bankrupt's  insolvency,  is  beyond 
question ;  and  it  hardly  can  be  doubted  that  be  then 
contemplated  the  subsequent  bankruptcy  of  Mrs.  Mar- 
tin, and  actually  intended  (as  the  law  under  such  cir- 
cumstances presumes  he  intended),  to  defeat  the  ordi- 
nary operation  and  effect  of  the  bankrupt  law,  which 
secures  a  pro  rata  division  of  a  bankrupt's  property  to 
and  among  his  or  her  creditors.  In  short,  in  view  of  the 
special  provisions  of  the  bankruptcy  Act  presently  to  be 
noticed,  and  of  its  general  policy  and  provisions,  as  well 
as  of  the  rule  of  law  that  every  one  must  be  presumed 
to  intend  the  natural  and  usual  consequences  of  his  vol- 
untary act^,  it  must  be  considered  as  entirely  certain 
that  the  execution,  of  the  three  mortgages  to  the  re- 
spondents were  acts  of  bankruptcy  and  fraud,  so  far  as 
the  bankrupt  herself  is  concerned,  and  contrary  to  the 
provisions  of  the  bankruptcy  Act. 

The  29th  section  of  the  bankruptcy  Act  provides, 
among  other  things,  that  no  discharge  shall  be  granted 
to  a  bankrupt  if  he  has  given  any  frdrnd/ulent preference  ctyii- 
trary  to  the  provisions  of  that  act,  or  made  any  fraudulent 
payment,  gift,  transfer,  conveyance  or  assignment  of 
any  part  of  his  estate ;  or  if  he  has  in  contemplation  of 
becoming  a  bankrupt  made  any  pledge,  transfer,  assign- 
ment or  conveyance  of  any  part  of  his  property,  directly 
or  indirectly,  absolutely  or  conditionally,  for  the  purpose 
of  preferring  any  creditor  or  person  having  a  claim  against 
him,  or  who  is  or  may  be  under  any  liability  for  him,  or 
for  the  purpose  of  preventing  the  property  from  coming 
into  the  hands  of  the  assignee,  or.  of  being  distributed 
under  the  Act  in  satisfaction  of  his  debts ;  or  if  he  has 
been  guilty  of  any  fraud  whatever  contrary  to  the  true 
intent  of  the  Act. 

The  thirty-fifth  section  provides,  among  other  things, 
that  if  any  person,  being  insolvent,  or  in  contemplation 
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of  insolvency  or  bankruptcy,  within  six  months  before 
the  tiling  of  the  petition  by  or  against  bim,  makes  any 
payment,  sale,  assignment,  transfer,  conveijance  or  other 
disposition  of  any  part  of  his  property  to  any  person  who 
then  ha»  rtasotuOtle  coMse  to  ielieve  him  to  be  insolvent,  or  to 
be  acting  in  contemplation  of  insolvency,  and  that  such 
payment,  sale,  iusignment,  transfer,  or  other  conveyance  ia 
made  with  a  view  to  prevent  his  property  from  coming  to  his 
assignee  in  banJcruptey,  or  to  prevent  the  sam^  from  bein^ 
distributed  under  this  A<^  or  to  defeat  the  object,  or  in 
any  way  impair,  hinder,  impede  or  delay  fhs  operation  and 
effect  of,  or  to  evade  any  of  the  provisions  of  this  Act, 
the  sale,  assignmietU,  transfer  or  conveyance,  shofl  he  void; 
and  the  assignee  may  recover  the  property  or  the  valne 
thereof  as  assets  of  the  bankmpt ;  and  that  if  snch  sale, 
assignment,  transfer  or  conveyance  is  not  made  in  the 
usual  and  ordinary  course  of  business  of  the  debtor,  the 
fact  shall  be  j»rimo/aoi«  evidence  of  fraud. 

The  thirty-ninth  section  provides  in  sabstance,  among 
other  things,  that  it  shall  be  an  act  of  bankruptcy  if  any 
one,  being  bankrupt  or  insolvent,  or  in  contemplation 
of  bankruptcy  or  insolvency,  shall  make  any  payment, 
sale,  conveyance  or  transfer  of  money  or  other  property, 
rights  or  credits,  with  inteal  to  give  a  preference  to  one  or 
more  of  his  creditors,  or  with  the  intent,  by  such  disposi- 
tion of  his  property,  to  defeat  or  delay  the  operation  of 
the  bankruptcy  Act ;  and  that  if  such  person  shall  be 
adjudged  a  bankrupt,  the  assignee  may  recover  back  the 
money  or  other  property  so  paid,  conveyed,  sold,  as- 
signed or  transferred  contrary  to  that  Act ;  provided  the 
person  receiving  such  payment  or  conveyance  had  rea- 
sonable canse  t»  believe  that  a  fraud  on  this  Act  was  in- 
tended, and  that  the  debtor  was  iosolvent ;  and  such 
credit-or  shall  not  be  allowed  to  prove  his  debt  in  bank- 
ruptcy. 

Ha\ing  already  determined  that  the  securities  given 
by  the  bankrupt  most  be  considered  as  fraudulent  and 
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Toid  under  the  provisions  of  the  bankruptcy  Act,  provided 
the  parties  accepting  the  same  had  reasonable  cause  to 
believe  Mrs.  Martin  was  insolvent,  and  that  a  fraudulent 
preference  or  other  fraud  on  the  bankruptcy  Act  was 
intended,  or  that  it  was  intended  thereby  to  defeat  the 
object  of  or  evade  any  of  the  provisions  of  the  bankruptcy 
Act,  it  becomes  necessary  to  decide  whether  the  respond- 
ents had  such  reasonable  cause  to  believe  at  the  time 
they  took  these  mortgages;  and  the  question  of  the 
existence  of  this  reasonable  cause  is  the  most  serious 
and  important  of  those  litigated  in  the  present  case. 

It  must  be' observed  that  the  question  is  not  as  to  the 
actual  belief  of  the  creditors,  but  whether  they  had  rea- 
sonable cause  for  the  belief  specified  in  the  statute  ;  such 
reasonable  cause  as  would  induce  the  belief  in  the  mind 
of  an  intelligent,  capable  business  man. 

In  respect  to  Mrs.  Savage,  there  is  abundant  proof  of 
such  reasonable  cause.  She  had,  as  she  herself  testified, 
loaned  to  the  bankrupt,  in  the  fall  of  1865,  a  part  of  the 
sum  for  which  the  mortgages  to  her  were  given,  and  the 
greater  part  in  the  spring  of  1866,  taking  care  to  provide 
that  she  should  have  security  whenever  she  required  it. 
Although  she  could  not  remember  when  that  loaned  in 
1865  was  agreed  to  be  paid,  she  testified  that  it  was  all 
to  be  paid  in  the  fall  of  1866,  or  the  early  part  of  the 
succeeding  winter,  or  before.  The  evidence  shows  that 
no  part  of  it  was  paid  when  due,  or  afterwards,  prior  to 
the  execution  of  these  mortgages ;  and  the  whole  had 
been  overdue,  without  any  actual  extension  of  the  time 
of  payment,  for  some  eighteen  months  before  the  mort- 
gages were  given.  She  understood  that  payment  was  not 
made,  because  the  bankrupt  had  not  the  money  necessary 
to  make  the  payment.  She  frequently  asked  for  payment 
or  security,  and,  in  the  spring  of  1868,  a  month  or  two  be- 
fore the  mortgages  were  given,  and  after  she  had  learned 
that  the  bankrupt  was  going  west,  on  a  visit,  she  not  only 
asked  for,  but  insisted  upon,  having  security.     She  took 
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a  mortgage  upon  the  whole  of  the  bankrupt's  stock  of 
goods,  being  all  the  personal  property  she  had,  except 
some  $1,600  worth  of  accounts,  &c. ;  and  another  upon  all 
her  real  estate,  for  as  much  as  such  real  estate  would  be 
likely  to  sell  for,  subject  to  incumbrances,  at  a  forced  sale ; 
and  the  amount  secured  was,  by  the  terms  of  these  mort- 
gages, to  be  paid  in  less  than  five  days  afterwards.  She 
lived  in  the  same  house  with  the  bankrupt,  and  was 
frequently  in  the  bankrupt's  store,  and,  doubtless,  saw 
that  the  stock  on  hand  was  light;  and  she,  or  the 
person  who  acted  for  her,  knew  of  the  Stark  mortgage ; 
and  she  not  only  took  the  mortgage  on  the  stock,  but 
also  required  one  on  the  real  estate  also,  as  further  se- 
curity. 

She  did  this,  knowing  that  the  bankrupt  had  not  made 
any  payments  upon  her  debt  during  the  year  and  a  half 
it  had  remained  overdue,  and  having  good  reason  to  be- 
lieve that  she  had  not  been  able  to  make  any  considera- 
ble reduction  in  the  amount  of  her  debt  during  that 
period ;  and  she  took  these  securities  on  such  time,  and 
in  such  form,  as  must  necessarily  break  up  the  bank- 
rupt's business ;  and  must,  if  her  mortgages  were  valid, 
give  her  a  secured  preference,  to  the  almost  entire  ex- 
clusion of  all  the  bankrupt's  creditors,  except  herself  and 
Stark  and  those  who  had  their  debts  secured  on  the 
bankrupt's  real  estate. 

The  natural,  and,  indeed,  the  inevitable  effect  of  thus 
encumbering  the  bankrupt's  whole  property,  for  the 
security  of  the  debts  of  two  favored  creditors,  under  the 
circumstances  already  stated,  was  to  give  such  creditors 
a  fraudulent  preference ;  and  the  creditors  were  bound 
to  presume,  as  the  law  presumes,  that  the  bankrupt  in- 
tended the  natural  consequences  and  effect  of  her  acts. 

The  facts  already  stated  must  be  held  sufficient  to 
show  that  Mrs.  Savage  had  reasonable  cause  to  believe 
that  these  mortgages  were  executed  with  intentions,  and 
under  circumstances  and  conditions,  which  rendered  them 
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fraudulent  and  void  under  the  bankruptcy  Act,  with- 
out aid  from  the  provision  of  the  statute  which  makes 
them  prima  fade  void,  because  not  made  and  executed 
in  the  ordinary  course  of  business.  This  prima  facie  evi- 
dence was  alone  sufficient  to  put  the  party  on  inquiry, 
and,  taken  with  the  other  facts  before  referred  to,  must 
be  held  conclusive  against  the  validity  of  these  securi- 
ties. (See  Haughey  v.  ATMny  2  Banhrupt  Register^  129 ; 
Foster  v.  HacMeyy  IMd.j  131 ;  Grow  v.  BaUa/rd^  IHd.j  69 ; 
White  V.  JRafertyj  3  Bankrupt  Begister^  3 ;  AM  et  aZ.  v. 
Thomer,  IMd.,  29.) 

If  De  Lancey  Martin  must  not  be  considered  as  hav- 
ing acted  as  the  agent  of  Mrs.  Savage  and  the  respond- 
ent Stark,  as  well  as  of  the  bankrupt,  in  the  giving  and 
receiving  of  the  mortgages  in  controversy,  (which  is  a 
question  not  free  from  doubt,)  there  is,  perhaps,  more 
difficulty  in  regard  to  the  mortgage  executed  to  the  re- 
spondent Stark. 

In  the  case  of  Stark,  the  mortgage  was  given  without 
his  urging  its  execution,  or  even  asking  for  security ; 
and,  as  he  testifies,  and  all  the  evidence  shows,  it  was 
given  mainly  for  the  benefit  of  the  brother-in-law  of  the 
bankrupt,  who  was  liable,  as  endorser,  for  nearly  the 
whole  of  Stark's  debt;  and  this  brother-in-law,  it  is 
shown,  had  been  urgent  in  endeavoring  to  procure  secu- 
rity against  his  endorsement. 

Stark  was  a  banker,  and  had,  for  some  years,  received 
from  time  to  time  a  note  of  the  bankrupt,  for  $1,000,  in 
renewal  of  a  note,  of  the  same  amount,  previously  dis- 
counted by  him,  properly  taking  care  to  have  its  ultimate 
payment  secured  by  the  endorsement  of  the  brother-in- 
law,  Bridgen,  who  was  considered  responsible.  The 
bankrupt  kept  her  bank  account  with  Stark,  and  that 
account  had  been  overdrawn,  for  a  short  time,  to  the 
extent  of  $111,  and  ui>wards.  Demands  against  the 
bankrupt  had  been  sent  to  Stark's  bank  for  collection, 
and«some  had  been  returned  unpaid.    The  mortgage  was 
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executed  to  him,  and,  apparently,  for  his  security ;  bat, 
regarding  himself  as  entirely  secure,  by  reason  of  Brid- 
gen's  endorsement,  he  seems  to  have  given  the  matter 
but  little  thought.  He,  however,  testifies,  that  he  sup- 
posed the  real  object  in  giving  the  mortgage  was  to 
benefit  Mr.  Bridgen,  as  he  (Stark)  had  no  tears  about  his 
debt ;  that  he  supposed  he  authorized  Mr.  Brown,  who 
drew  the  mortgage,  to  draw  it ;  and  that  he  gave  him 
the  amount  of  his  account.  He  swears  he  did  not,  at 
that  time,  know  that  Martin  was  giving  security  to  Mrs. 
Savage ;  but  Brown,  who  acted  for  him,  and  took  the 
particular  security,  under  such  general  authority  or  in- 
struction as  he  had  given  him,  knew  it  was  to  be,  or  had 
been  given.  He  also  testifies,  that  he  made  no  inquiry 
of  Mr.  Martin,  in  respect  to  the  state  of  the  bankrupt's 
affairs ;  and  that  he  understood  the  mortgage  was  taken 
for  the  benefit  of  Mr.  Bridgen,  so  far  as  the  note  of 
$1,000  was  concerned. 

The  mortgage  was  given  nearly  a  month  before  the 
•$1,000  note  was  due,  without  Stark  having  asked  for  such 
security ;  it  covered  the  whole  of  the  bankrupt's  personal 
property ;  it  apparently  transferred  the  whole  legal  title 
of  that  property  to  the  mortgagee,  leaving  only  an  equi- 
table right  of  redemption,  which  right  of  redemption  the 
creditor  could  foreclose  by  a  sale  after  the  forfeiture, 
which  took  place  the  day  after  its  execution  ;  it  was  not 
given  in  the  ordinary  course  of  business,  and  was,  for  that 
reason,  presumed  to  be  fraudulent  and  void,  under  the 
provisions  of  the  35th  section  of  the  bankruptcy  Act. 

The  respondent,  Stark,  is,  I  think,  chargeable  with 
notice  of  the  mortgages  to  Mrs.  Savage,  executed  at  the 
same  time  with  his  own ;  and  these  mortgages,  taken  to- 
gether, were  fraudulent,  and  an  act  of  bankruptcy  on 
their  face.  They  were,  in  substance,  conveyances  of  the 
whole  property  of  the  bankrupt,  and,  if  enforced  accord- 
ing to  their  terms,  nothing  was  likely  to  be  left  for  her 
unsecured  creditors.    In  respect  to  the  property  ©f  an 
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insolvent,  it  may  properly  be  said— to  use  the  language  of 
liord  Mansfield,  in  Worsley  v.  Mattos^  (1  Burrow^  467): — 
**  A  conveyance  of  a  part  may  be  public,  fair  and  honest, 
but  a  conveyance  of  aU  must  either  be  fraudulently  kept 
secret,  or  produce  an  immediate  absolute  bankruptcy." 
This  language  is  strictly  applicable  to  the  present  case, 
and  the  language  of  the  same  judge,  in  Wihon  v.  Day^  (2 
IHd^  827,)  might,  with  slight  variation,  be  used  in  this 
case.  Lord  Mansfield  there  said  :  ''This  deed  is  an  act 
of  bankruptcy  itself.  It  defeats  the  whole  bankrupt  law  : 
nothing  remains  for  the  creditors  in  any  shape,  but  the 
whole  property  is  put  into  the  hands  of  his  own  trustees  ; 
therefore,  of  course,  he  is  a  bankrupt  the  moment  he  has 
executed  the  deed ;  for  there  is  nothing  at  all  left  for  his 
creditors.  (See  Grow  v.  Ballard^  2  Bankrupt  Register^  69, 
and  authorities  there  cited.) 

The  utility  and  the  justice,  not  to  say  the  necessity, 
of  the  provision  which  renders  securities,  &c.,  given  out 
of  the  ordinary  course  of  business,  p^rimafade  fraudulent, 
is  well  illustrated  by  the  present  case.  This  prima  facie 
evidence  is  present  to  every  creditor  who  accepts  a  se- 
curity in  any  case  to  which  the  provision  is  applicable  ; 
and,  unless  the  creditor  has  evidence  sufficient  to  repel 
this  legal  presumption,  he  has  reasonable  cause  to  be- 
lieve that  the  security  is  fraudulent  and  void  under  the 
bankruptcy  Act.  This  will  necessarily  prevent  any  se- 
curity, voluntarily  given  by  an  insolvent  to  a  favored 
creditor,  from  being  held  valid,  simply  because  it  pro- 
ceeded from  the  voluntary  act  of  the  debtor,  and  was 
prepared  and  delivered  without  any  previous  communi- 
cation with  the  creditor,  either  in  regard  to  the  giving  of 
the  security,  or  the  financial  condition  of  the  debtor. 
If  a  debtor  can  effectually  secure  any  favored  creditor 
by  this  one-sided  and  unusual  mode  of  proceeding,  it  is 
likely  to  be  resorted  to  in  every  case  where  the  creditor 
(in  consequence  of  a  previous  understanding  with  his 
debtor,  or  of  the  debtor's  known  disposition  to  secure 
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.  him  a^inst  losa,  to  the  prejudice  of  his  other  creditors,) 
is  willing  to  rely  upon  the  favorable  disposition  of  bis 
debtor,  and  to  be  willfully  ignorant  of  his  financial  condi- 
tion ;  and  the  salutary  provisions  of  the  bankrnptey  Act, 
which  were  intended  to  invalidate  the  nnjust  preferences, 
and  to  prevent  all  the  other  frauds  growing  out  of  the  va- 
lidity of  general  or  partial  assignments,  for  the  benefit  of 
particnlar  creditors,  would  be  evaded  and  defeated  with 
ease  and  certainty.  This  case  shows  the  propriety  of  the 
provision,  and  it  is  the  manifest  dnty  of  this  Conrt  to 
give  to  it  the  effect  which  it  was  the  intention  of  Congress 
shoald  be  given  to  it. 

A  creditor  cannot,  by  shutting  his  eyes  when  this 
statutory  prima  facie  evidence  of  fraud  is  placed  be- 
fore bioi,  escape  the  consequences  of  this  provision. 
When  he  accepts  a  security,  he  is  conclusively  presumed 
to  know  what  appears  upon  its  face,  and  to  have  reason- 
able cause  to  believe  it  was  intended  to  accomplish  what 
must  be  its  ordinary  and  necessary  eff'ect ;  and  no  "  mas- 
terly inactivity,"  no  self-imposed  ignorance  of  what  the 
circumstances  call  npon  him  to  ascertain,  however  in- 
tense aind  however  closely  guarded  and  carefully  cher- 
ished tbat  ignorance  may  be,  can  make  fraudulent  pref- 
erences, like  those  attempted  to  be  given  in  this  case, 
valid  and  binding,  as  against  the  assignee  of  a  bankrupt, 
while  the  35th  section  of  the  bankruptcy  Act  remains  in 
force. 

Independent  of  the  provisions  of  that  section,  the 
circumstances  of  the  case  were  sufficient  to  put  Stark 
upon  inquiry ;  {In  re  Hunt,  2  Bankrupt  Segister,  166 ;  In  re 
Wright,  lUd,  154  ;)  and  such  circumstances  and  such  pro- 
visions must  be  held  to  render  his  mortgage  invalid. 

But  it  was  urged  that  these  securities  were  not  void, 
because  the  bankrupt,  long  before  the  securities  were 
given,  and  at  the  time  of  the  loans  by  Mrs.  Savage,  and 
of  Bridgen's  endorsement,  promised  to  give  security 
when  required,  and  executed  the  mortgages,  in  fulfill- 
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ment  of  such  promises,  under  pressure  from  the  mort- 
gagees. 

This  position  cannot  be  maintained.    The  provisions 
of  the  bankruptcy  Act  embrace  payments^  for  the  purpose 
of  giving  preference,  as  well  as  the  giving  of  securi- 
ties, &c.,  and  it  would  hardly  be  contended  that  a  pref- 
erence, by  way  of  payment,  otherwise  invalid,  could  be 
valid  because  the  debtor  had  agreed  to  pay  the  debt  at 
the  time  it  was  contracted.    Besides,  the  maintenance 
of  the  doctrine  contended  for  would  defeat  the  purposes 
of  the  bankrupt  Act.    It  would  be  easy,  in  every  case 
where  it  was  desired  to  give  a  fraudulent  preference  to 
a  relative,  or  other  favored  creditor,  to  make  such  a  con- 
tract for  security,  when  called  for ;  and  such  agreements 
would  be,  in  effect,  secret  liens  upon  the  property  of  the 
debtor,  and  enable  him  to  effect  the  objects  generally 
effected  before  the  bankruptcy  Act,  under  promises  to 
secure  relatives  and  endorsers  against  loss  in  any  event, 
by  assignments  made  for  the  benefit  of  such  favorite 
creditors.    A  preference  gained  by  a  creditor,  through 
the  acts  and  co-operation  of  his  debtor,  is  no  less  fraudu- 
lent and  invalid  because  it  was  strongly  urged  upon  his 
debtor.    (See  Atkinson  v.  The  Farmers*  BanJc^  CrabVs  Bep. 
529 ;  Shawlum  v.  WherriU^  7  Hawardj  641.) 

In  addition  to  the  objections  to  these  chattel  mort- 
gages, which  have  already  been  stated,  it  was  insisted 
that  they  were  fraudulent  and  void  under  the  laws  of  this 
State.  There  was  no  immediate  or  continued  change, 
or,  indeed,  any  change,  of  possession,  for  some  four 
months  after  their  execution  ;  and  the  circumstances  of 
the  case  tend  rather  to  support  than  to  repel  the  legal 
presumption  of  fraud  afforded  by  the  continued  posses- 
sion of  the  mortagor.  But  the  conclusions  already 
reached  render  it  unnecessary  to  decide  whether  these 
mortgages  were  void  under  the  laws  of  the  State,  or 
whether  the  assignee  in  bankruptcy,  appointed  under 
proceedings  commenced  after  possession  of  the  mort- 
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gaged  property  was  taken  by  tlie  mortgagees,  can  avail 

himself  of  the  fact  that  there  was  no  such  immediate  or 
coDtinued  change  of  possession. 

A  decree  must  be  entered  for  the  petitioner. 

Cliarlea  G.  Jndd,  Esq.,  for  assignee  in  bankraptcy, 

D.  Morris,  Eaq.,  for  Stark. 

J>.  B.  Prosser,  Esq.,  for  Mrs.  Savage. 
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DECEMBER,  ISes. 

SIX  CASES  OF  SILK  RIBBONS,  &c. 

Undebtaluation. — Market  V alcb. — E vide n c i. 

Under  tbe  Act  of  March  Sd,  1S63,  (12  SUt.  at  Largo,  73T,)  where  goods  Imported 

from  abroad  are  owned  by  tbeir  mannfactDrer,  he  mnat  Bwear  tliat  hia  invoice 

contains  tbe  actnal  market  value  uf  tbs  gooda  at  tbe  tJme  and  plaoe  when  and 

where  tbey  were  mannfactured. 
"  Actual  market  value,"  ia  the  price  at  which  the  maoufactnrer  holds  hia  goods 

for  sale  in  the  ordinary  course  of  trade. 
Tbe  Ume  when  an  article  is  manareGtnred  is  when  its  manufacture  Is  completed. 
The  law  preanmes  that  there  was,  at  aach  tlnis  and  place,  an  aotual  market  value, 

and  no  evidence  can  be  received.  In  an  action  to  forfdt  tbe  goods  for  &audulAt 

nnilervaluetion,  to  show  that  there  was  no  sncbvalae. 
The  law  requires  the  beat  evidence  to  be  given  of  any  fact. 
A  series  of  sales  or  a  single  sale  in  the  ordinary  course  of  trade,  ta  one  i>t  the 

best  evidences  of  market  value. 
Offers  by  merchants  or  manufactiirers  to  sell  their  goods  In  the  usual  conrse  of 

trade  are  among  the  best  evidences  of  their  market  volne. 
Id  an  action  to  forfeit  goods  for   frandulent  nnder valuation,  the  jury  bare  the 

right,  in  the  abseDce  of  proof  of  snch  sales  or  offers,  to  resort  to  the  cost  of 

inaiinfoctnre.  with  the  miunirncturer's  profit  added,  as  a  means  of  determining 
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wbat  WM  tfaelr  acUukl  mnrtet  Talne.  But,  in  th«t  CM«,  the  coat  of  the  nw  ma- 
terial ie  to  be  taken  as  of  the  time  and  place  of  manufactare. 

Any  intentional  DnderTBlnatioD  la  caone  for  the  forfcitnre  of  the  (fooda ;  and  the 
intentioDnl  anderraluation  of  aay  item  la  an  InToice  aothoriies  the  forfeiture 
of  the  whole  invoice. 

Where  the  Coort  decides  that  probable  canae  bos  been  ahown  for  the  aciiore  of 
the  goods  aa  »o  forfeited,  the  burden  ia  npon  the  clMmaot  to  show  that  the  in- 
voice containi  the  actual  market  value  uf  the  goods, 

Ohabqe  op  Judge  Blatchtord  to  the  Jury. — 
This  prosecQtioD,  gentlemen,  for  the  forfeitare  of  the 
goods  in  question  here,  is  founded  upon  two  statutes  of 
the  United  3tat>ea — the  fourth  section  of  the  Act  of 
May  28th,  1330,  (4  U.  S.  Stat,  at  Large,  410,)  and  the  first 
section  of  the  Act  of  March  3d,  1863,  (12  Id.,  737.) 
The  substance  of  the  Act  of  1830  is,  that  if  the  invoice 
upon  which  foreign  goods  are  entered  at  the  custom- 
house ia  made  up  with  intent,  by  a  false  Taluation,  to 
evade  or  defraud  the  revenue,  the  goods  shall  be  for- 
feited ;  and  the  substance  of  the  Act  of  1863  is,  that 
if  any  owner  of  any  imported  goods  shall  knowingly 
make,  or  attempt  to  make,  an  entry  thereof  by  means 
of  any  false  invoice,  or  of  any  false  paper,  or  of  any 
other  false  practice  or  appliance  whatever,  all  the 
goods  named  in  the  invoice  shall  be  forfeited  to  the 
United  States. 

At  Basle,  in  the  Swiss  Confederation,  there  has  ex- 
isted, for  a  long  series  of  years,  a  manufacturing  and 
mercantile  house,  doing  business  under  the  name  of 
Forcart  AVeiss  and  BurUhardt  Wildt,  composed,  at  pres- 
ent, of  three  partners,  Daniel  Burkhardt,  Daniel 
Barkhardt  Forcart,  and  Louis  Burkhardt  Forcart.  These 
gentlemen  are  engaged  in  the  manufactore  of  silk 
ribbons,  and  they  dispose  of  a  large  portion  of  their 
manufactures  by  sending  them  on  consignment  to  the 
United  States,  to  the  city  of  New  York,  for  sale  here 
by  a  mercantile  house — Kutter,  Luckemeyer  &  Oo. 
They  have  pursued  this  business  of  sending  their  goods 
to  New  York,  to  this  house,  and  its  predecessors,  for 
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about  twenty-seven  years.  The  law  on  the  subject  of 
invoicing  foreign  goods,  in  a  case  of  this  kind,  is  very 
explicit.  As  these  goods  were  sent  here  by  the  per- 
sons who  manufactnred  them,  on  consignment,  for  sale 
on  their  account,  the  proceeds  to  be  retnmed  to  them, 
and  were  not  actually  sold  abroad,  the  law  requires 
that  the  invoice  shall  contain  the  actual  market  value 
of  the  goods  at  the  time  and  place  when  and  where 
they  were  manufactnred.  In  the  present  case,  in  com- 
pliance with  the  law  and  the  instructions  from  the 
proper  authorities  of  the  United  States,  one  of  the 
partners  of  this  house  has  made  oath,  as  required  by 
the  Act  of  March  3d,  1863,  that  the  invoices  contain 
the  actual  market  value  of  the  goods  at  the  time  wid 
place  when  and  where  the  same  were  manufactnred. 
The  definition  of  the  words  "  actoal  market  value  "  has 
been  read  to  you  from  the  decision  made  by  the  Su- 
preme Oourt  of  the  United  States  in  the  case  of 
Cliquot's  Champagne,  (3  WaSaee,  114.)  The  definition 
is,  that  the  words  "  actual  market  value"  mean  the  price 
at  which  the  manufacturer  holds  his  goods  for  sale,  the 
price  at  which  he  freely  offers  them  in  the  market,  the 
price  which  he  is  willing  to  receive  for  them  if  they  are 
Bold  in  the  ordinary  course  of  trade.  That  is  a  definition 
which  commends  itself  to  the  good  sense  of  every  man. 
A  manufacturer  who  sends  his  goods  to  this  country 
under  the  circumstances  under  which  the  goods  in  this 
case  were  sent,  has  no  right  to  substitute,  in  his  invoice, 
anything  else  for  the  actual  market  value.  The  oaths 
iu  this  case  are,  that  the  invoices  contain  the  actual 
market  value  ;  and  the  question  will  be,  in  the  first  place, 
whether  these  invoices  contain  the  actual  market  value 
of  these  goods  at  the  time  and  place  when  and  where 
they  were  manufactured,  and,  in  the  nest  place,  if  they 
do  not,  whether  they  were  made  np  by  these  manufac- 
turers with  the  intent  to  evade  and  de&and  the  revenue 
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of  the  tTnited  States,  or  with  a  knowledge  od  their  part 
that  they  did  not  contain  snch  actual  marlcet  valae. 

There  are  seven  invoices  involved  in  this  case,  the 
first  of  them  dated  on  the  6th  of  July,  1866,  and  the  last 
of  them  on  the  28th  of  August,  1866,  covering  a  space 
of  fifty-three  or  fifty-four  days.  The  Government  claims 
to  have  shown  to  you,  by  the  evidence,  that  there  is,  iu 
fact,  an  undervaluation  in  these  invoices,  or,  in  other 
words,  that  tbese  invoices  do  not  contain  the  actual 
market  value,  in  respect  to  five  different  descriptions  of 
ribbons— what  are  known  as  patterns  350,  331  and  261, 
taffetas  uuis,  and  satins  onis  L.  Tbere  are  some  ribbons 
of  pattern  330  in  every  one.of  the  seven  invoices  ;  and 
the  law  is,  that  if  there  is  a  knowing  undervaluation  in 
respect  to  any  one  item  in  any  invoice,  all  of  the  items 
and  goods  in  that  invoice  are  to  be  forfeited  to  the  Unit- 
ed States,  as  well  as  the  item  in  respect  to  which  such 
undervaluation  exists.  Of  pattern  351  there  are  some 
only  in  invoices  1  and  2 ;  of  pattern  261  tbere  are  some 
only  in  invoices  2,  4,  6  and  7  ;  of  talfetas  unis  there  are 
some  only  in  invoices  1,  2,  3  and  6 ;  and  of  satin  unis  L 
there  are  some  only  in  invoices  1,  3,  6  and  7. 

The  expression  "  actual  market  value  "  having  been 
defined  to  yon,  there  is  only  one  other  term  in  the  stat- 
ute that  requires  any  explanation  or  definition.  The 
statute  requires  that,  when  the  goods  are  obtained  in 
any  otber  manner  than  by  purchase,  the  invoice  shall 
contain  the  actual  market  value  thereof  at  the  time  and 
place  when  and  where  the  same  were  procured  or  manu- 
factured. In  this  ease,  it  must  be  the  actual  market 
value  at  the  time  and  place  when  and  where  the  goods 
were  manufactnred.  The  time  when  an  article  is  manu- 
factured means,  under  this  law,  the  time  when  its  manu- 
facture is  completed— when  it  is  in  a  condition  to  have, 
as  a  complete  manufactured  article,  a  market  value ; 
and  it  does  not  mean  any  other  preceding  stage  in  the 
process  of  manufacture.    The  testimony  of  Mr.  Daniel 
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Burkhardt  is,  that  these  goods  were  in  that  state  of 
complete  manufacture  from  one  to  two  weeks  prior  to 
the  dates  of  the  several  invoices.  From  these  views, 
you  will  perceive  why  it  is  that  the  law,  which  re- 
quires such  actual  market  value  to  be  inserts  in  the 
invoice,  does  not  and  will  not  permit  anything  else  to 
be  inserted  in  place  of  such  actual  market  value.  It 
will  not  permit  the  actual  cost  of  the  goods,  with  a 
manufacturer's  profit  added,  to  be  inserted  in  the  in- 
voice instead  of  the  market  value ;  and  this  case  fur- 
nishes an  illustration  of  why  such  a  principle,  under  this 
law,  never  could  be  admitted.  It  appears,  from  the 
evidence  on  both  sides,  that  the  cost  of  the  raw  silk 
used  in  the  manufacture  of  these  ribbons  enters  so 
largely  into  the  expense  of  manufacturing  them,  as  to 
constitute  from  seventy  to 'eighty  per  cent,  of  the  entire 
expense  of  their  manufacture,  the  cost  of  the  dyeing 
and  weaving,  and  other  expenses,  in  an  old  settled 
country,  such  as  Switzerland,  being,  as  a  general  rule,  a 
fixed  sum ;  that  the  variation  in  the  cost  of  manufacture 
depends  upon  the  variation  in  the  price  of  raw  silk ; 
that,  in  consequence  of  the  war  between  Austria  and 
Prussia,  in  the  summer  of  IS&i,  there  being  an  inter- 
ruption of  trade,  and  the  demand  for  ribbons  being  less, 
there  was  a  fall  in  the  price  of  raw  silk ;  and  that,  after 
the  war  closed,  in  July,  1866,  raw  silk  advanced,  because 
of  the  prospect  of  a  market  for  ribbons.  Now,  if  the 
claimants  in  this  case  bought  raw  silk  at  its  lowest  price 
in  Hay  ot  June,  and  out  of  such  silk  manufactured  rib- 
bons, but  .did  not  have  them  completed  and  ready  for 
market  until  after  the  8th  of  August,  when  the  wituess- 
ses,  Mr.  Parwell  and  Mr.  Viollier,  were  at  Basle,  and  by 
which  time  the  price  of  raw  silk  had  advanced  to  a  point 
from  twelve  to  fifteen  per  cent,  higher  than  its  lowest 
price  in  May  or  June,  and  if  the  claimants  afterward 
made  out  invoices  of  such  ribbons,  upon  the  basis  of 
their  cost,  as  made  of  the  raw  silk  bought  at  such  lowest 
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price  ill  May  or  June,  yon  will  perceive  tbat  the  cost  of 
the  goods  so  arrived  at  would  not  and  could  not  repre- 
sent their  market  value  at  the  time  when  they  became  a 
completed  manufacture,  which  is  what  the  law  of  the 
•  United  States  requires.    It  would  represent  the  cost  of 
the  goods  to  the  manufacturer,  undoubtedly,  because  he 
was  fortunate  enough  to  procure  his  raw  silk  when  it 
was  low,  and  to  have  a  market  for  his  manufactured 
goods  some  time  afterwards,  at  a  price  for  those  goods 
based  upon  an  increased  price  of  raw  silk.    This  case, 
therefore,  furnishes  a  complete  illustration  of  why  the 
United  States  can  never  admit  that  a  manufacturer  shall 
invoice  his  goods  at  their  cost  to  him  with  a  profit  added 
— ^at  the  price  that  he  paid  for  the  raw  silk  which  he  puts 
into  the  particular  goods,  with  the  other  expenses  of 
mannfacture  and  a  profit  added*    If  any  such  principle 
of  valuation  were  to  be  admitted  by  the  United  States,  as 
cost  with  a  profit  added,  the  cost  that  the  United  States 
would  have  a  right  to  insist  upon,  in  a  case  like  the  pres- 
ent, would  be  a  cost  based  upon  a  price  for  raw  silk  at  the 
advanced  rate  at  which  it  stood  when  the  goods  were 
completely  manufactured,  ready  for  market ;  otherwise, 
the  United  States  would  be  defrauded  of  its  just  reve- 
nue.   But  it  is  not  the  law  that  an  individual  has  any 
right  whatever,  under  any  circumstances,  to  substitute, 
in  his  invoice,  for  the  actual  market  value,  cost  with  a 
manufacturer's  profit  added.    He  must  put  in  the  actual 
market  value. 

How  is  the  market  value  to  be  arrived  at  ?  There 
are  three  sources  of  evidence,  which  have  been  laid  be- 
fore you  by  the  two  parties  to  this  controversy.  One 
source  of  evidence  is  actual  sales  at  Basle.  Another 
source  is,  otters  to  sell  at  Basle,  made  by  these  manufac- 
turers, to  individuals  seeking  to  purchase.  A  third 
source  of  evidence  is  the  cost  of  the  goods,  with  a  man- 
ufacturer's profit  added.  It  is  in  evidence,  that  the 
claimants  had  been  in  the  habit,  for  some  period  before 
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tbe  date  of  the  first  invoice  in  question  here,  the  6th  of 
July,  of  invoicing  to  Kutter,  Luckemeyer  &  Co.,  at  New- 
York,  goods  of  the  same  patterns,  qualities,  styles,  and 
general  assortment  with  the  goods  under  seizure,  at  the 
Bame  prices  that  are  found  in  the  invoices  of  tbe  goods  • 
seized ;  and  I  believe  that  the  prices  iu  these  seven  in- 
voices do  not  vary  at  all  from  each  other,  for  the  same 
quality  of  goods. 

The  evidence  in  regard  to  actual  sales  of  these  goods, 
as  a  basis  of  ascettainiog  their  actual  market  value,  at 
the  time  and  place  when  and  where  they  were  manufao- 
tored,  and  the  manufacture  of  them  was  completed,  con- 
sists, io  this  case,  of  three  sales,  made  at  Basle,  by  the 
claimants — one  to  a  iierson  by  the  name  of  Mitschke, 
residing  at  Biga,  in  Btissia ;  another  to  a  German  mer- 
chant at  Leipsic,  by  the  name  of  Kettembeil ;  and  a 
third  to  Tobin,  Dixon  &  Bavisson,  of  San  Francisco. 
You  have  heard  the  evidence  and  the  arguments  of  the 
counsel  for  the  respective  parties  in  regard  to  these  vari- 
ous sales.  I  shall  not  recapitulate  the  evidence.  It  is 
claimed,  on  the  part  of  the  Government,  that,  as  com- 
pared with  tbe  prices  charged  by  the  claimants  on  the 
sale  to  Tohia,  Dixon  &  Davisson,  of  taflfetas  unis,  and 
satins  unis  L,  the  same  kinds  of  goods  are  undervalued 
in  the  invoices  involved  in  this  suit — the  taffetas  nuis, 
to  the  extent  of  12^^  per  cent.,  and  tbe  satins  unis  li,  to 
the  extent  of  IS  per  cent.  The  manner  of  making  the 
comparison,  and  the  basis  and  grounds  of  it,  you  have 
heard  discussed  by  the  counsel  on  both  sides.  So,  also, 
as  compared  with  the  prices  charged  to  Mitschke,  it  is 
claimed,  on  the  part  of  the  Government,  that  there  was 
a  large  undervaluation  in  the  invoices  in  this  suit,  and 
some  undervaluation,  also,  as  compared  with  the  prices 
charged  to  Kettembeil. 

The  second  class  of  evidence  consists  of  offers  made 
by  Torcart  Weiss  and  Burkhardt  Wildt,  to  sell  libbons 
at  Basle,  which  are  claimed  to  be  like  ribbons,  in  quality 
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and  Yaliie,  and  merchantable  worth  at  Basle,  with  the 
ribbons  in  these  invoices,  those  offers  being  contained 
in  the  letters  which  have  been  read  to  you.    One  was 
an  offer,  made  in  writing,  on  the  8th  of  August,  1866,  at 
the  time  that  Mr.  Farwell  and  Mr.  Yiollier  visited  the 
establishment  of  the  claimants,  at  Basle.    In  the  letter, 
which  the  claimants  then  and  there  wrote  and  delivered 
to  Mr.  JTarwell,  they  say  :    "In  answer  to  your  request, 
we  have  the  honor  to  hand  you,  herewith,  some  samples 
of  our  three  qualities,"  that  is,  qualities  350,  351,  and 
261,  *'  tattbtas  a  lisieres,*'  that  is,  taffetas  with  edges, 
**  the  prices  of  which  are  below.    Trusting  that  our  offer, 
which  we  have  based  upon  the  lowest  prices  of  the  raw 
material,  will  induce  you  to  give  us  an  experimental 
order,  we  present  to  you,  sir,  our  respectful  salutations." 
Subjoined  to  the  letter  are  the  prices  of  each  of  the 
patterns,  350,  351,  and  261,  for  each  of  the  various 
widths,  the  price  being  stated  for  each  piece  of  14.40 
metres  in  length,  with  a  deduction  to  be  made,  of  24  per 
cent.,  as  "  bonification  d'aunage,"  or  allowance  for  differ- 
ence of  measure,  to  reduce  the  price  to  the  price  for 
each  piece  of  11  metres,  or  12  yards,  in  length,  because 
the  pieces  were  to  be  put  up  in  pieces  11  metres  in 
length,  instead  of  14.40  metres  in  length.    There  was, 
also,  to  be  a  further  discount,  of  20  per  cent.,  and  the 
price  was  to  be  payable  in  three  months,  with  an  allow- 
ance of  2  per  cent.,  for  payment  within  thirty  days  of  the 
date  of  the  invoice,  an  acceptance  on  Paris  to  be  given, 
and  the  goods  sent  free  to  Havre.    Next,  you  have  the 
letter  of  the  claimants,  addressed  and  sent  by  them  to 
Mr.  S.  D.  Jones.     Mr.  Farwell,  over  the  signature  of 
Samuel  D.  Jones,  wrote,  at  Geneva,  a  letter,  addressed 
to  the  claimants,  at  Basle,  and  dated  Lyons,  August 
27th,  1866,  and  forwarded  it  to  Mr.  Yiollier,  at  Lyons. 
Mr. VioUier  posted  it  at  Lyons.   It  reached  the  claimi^nts 
at  Basle,  and  their  answer  to  it,  addressed  to  Mr.  S.  D. 
Jones,  at  Lyons,  and  dated  at  Basle,  August  30th,  1866, 
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waa  sent  to  Lyons,  through  the  post  o£Sce,  and  was 
received  by  VloUier,  and  was  sent  by  him,  with  its  con- 
tents, which  consisted  of  the  letter,  and  of  the  samples 
of  ribbons  referred  to  in  it,  to  Farwell,  at  Geneva.  In 
the  letter  of  the  27tb  of  August,  to  the  claimants,  the 
writer  says :  "  Being  on  my  first  visit  to  Europe,  for  tbe 
purpose  of  purchasing  goods  for  the  market  in  Califor- 
nia, I  am  desirous  of  comparing  tbe  qualities  of  Basle 
ribbons,  of  tbe  cheapest  kinds  of  taffetas  unis,  wltb  St. 
Etienne  goods."  Taffetas  unis  is  a  quality  of  ribbon  not 
mentioned  in  the  letter  of  tbe  8tb  of  August,  from  the 
claimants  to  Farwell.  "I  shall  be  in  Basle  at  the  close 
of  next  week,  or  early  the  week  after,  and  hope  then  to 
have  the  pleasure  of  visiting  your  house,  and  perhaps 
doing  some  business  with  you.  In  the  mean  time,  will 
yon  have  the  kindness  to  forward  to  me  samples,  and 
your  lowest  cash  prices,  for,  say,  three  or  four  of  your 
lowest  qualities  of  taftetas  unis  and  a  lisieres,  suitable 
for  country  trade  in  Oalifomia,  in  order  that  I  may  ex- 
amine and  compare  them  with  others  here,  and  so  satisfy 
myself  as  to  which  is  the  best  market  for  me  to  purchase 
in.  On  my  Tisit  to  Basle,  if  I  find  it  possible  to  do  some 
business  with  your  house,  I  will  furnish  you  with  my 
references,  which  will  be  found  satisfactory.  Be  kind 
enough  to  let  me  know  how  early  you  could  fill  an  order 
for  from  four  hundred  to  five  hnndi'ed  cartons,  in  case  I 
should  conclude  to  purchase.  Please  address  me,  poste 
restante,  at  Lyons."  In  answer  to  that  letter,  the  claim- 
ants addressed  and  sent  to  Mr.  S.  D.  Joner^,  at  Lyons, 
the  letter  dated  Basle,  August  30th,  1866,  in  which  they 
acknowledge  the  receipt  of  his  letter  of  the  27th  of  Au- 
gust, and  say :  "  According  to  your  demand,  we  have 
the  pleasure  of  banding  you,  enclosed,  samples  of  our 
two  qualities  in  taffetas  unis,  and  two  qualities  taffetas  a 
lisieres,  whose  actual  very  lowest  prices  you  will  find  at 
the  foot  of  the  present  letter.  As  we  suppose  that  you  will 
sufBciently  know  the  actual  standing  of  the  silk  market, 
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when  the  prices  of  raw  silk  are  going  higher  from  day  to 
day,  yon  will  please  to  observe  that,  ander  those  condi- 
tions, we  cannot  engage  ourselves  to  keep  yon  onr  very 
lowest  prices  for  some  time.  To  fill  an  order  of  400  to 
SCO  cartons,  would  require  at  least  two  months,  as  those 
goods  are  not  ready  on  hand,  bat  are  to  be  mannfaetured 
expressly  on  order.  Expecting  your  kind  visit  for  next 
week,  we  shall  be  glad  to  hear  from  you,  that  onr  offers 
will  give  you  occasion  to  a  satisfactory  business."  Ap- 
pended to  this  letter,  were  the  prices  of  two  qualities  of 
taffetas  unis,  and  of  patterns  350  and  351,  for  the  vari- 
ous widths  of  each,  for  pieces  14.40  metres  in  length, 
with  20  per  cent,  discount,  payable  at  three  months,  with 
an  extra  discount  of  two  per  cent.,  for  cash,  goods  free 
to  Havre.  It  is  claimed,  on  the  part  of  the  doverament, 
that  the  prices  stated  by  the  claimants,  in  these  letters 
of  the  8th  of  August  and  the  30th  of  August,  are  consid- 
erably higher  than  the  prices  stated  in  the  invoices  of 
the  goods  under  seizure,  for  articles  of  like  description, 
quality,  pattern,  and  value. 

If  you  believe,  from  the  evidence,  that  the  claimants, 
when  they  wrote  those  letters,  and  delivered  or  sent 
them  to  Mr.  Farwell  or  Kr.  Jones,  believed  that  Mr. 
Harwell  and  Mr.  Jones,  respectively,  came  to  them  as 
customers,  in  good  faith,  intending  to  purchase  ribbons, 
and  if  you  believe  that  the  offers  made  by  the  claimants, 
in  these  letters,  were  hona  fide  offers  to  sell  the  goods 
named  therein,  upon  the  terms  named  therein,  you  have 
a  right  to  regard  such  offers,  if  they  refer  to  goods  like 
those  under  seizure,  as  evidence  to  be  taken  into  con- 
sideration by  you,  in  determining  the  question  of  the 
actual  market  value  of  the  goods  under  seizure,  at  the 
time  and  place  of  the  manufacture  of  those  goods. 

The  law,  in  all  departments  of  its  administration,  in 
courts  of  justice,  always  requires  the  beet  evidence  to 
be  produced  of  any  fact.  In  regard  to  the  actual  market 
value  of  merchandise  abroad,  a  series  of  sales,  general 
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in  their  character,  not  accompanied  by  any  exceptional 
circnmstancea,  tending  to  make  any  one  or  more  of  sDcb 
sales  higher  or  lower  than  it  woald  be  but  for  snch  ex- 
ceptional circnmstanees,  or  even  a  single  sale,  in  the 
ordinary  conrse  of  trade,  is  one  of  the  best  evidences  of 
market  value.  So,  also,  offers  by  merchants  or  mann- 
facturers  to  sell  their  goods  to  persons  who  are  sap- 
posed  by  tbem  to  come  as  bnyers,  in  good  faith,  snch  of- 
fers being  made  in  the  nsual  conrse  of  trade,  under  snch 
circnmstanees  as  generally  attend  the  sale  of  merchan- 
dise, are  among  the  best  evidences  of  the  actual  market 
value  of  the  goods  in  respect  to  wliicb  the  transactions 
take  place.  It  is  only  when  snch  evidence  is  wanting, 
in  a  case  of  this  kind — it  is  only  when  yon  are  unable  to 
arrive  at  the  actual  market  value  of  the  goods,  from 
actual  sales  of  similar  goods  about  the  same  time,  or 
from  offers  to  sell,  made  under  the  circumstances  which  I 
have  specified  as  necessary,  in  respect  to  the  same  goods, 
or  goods  of  the  same  quality,  that  yon  have  a  right  to 
lesort  to  an  inferior  class  of  evidence,  as  evidence  of 
market  value — that  is,  to  the  cost,  with  a  manufacturer's 
profit  added.  But,  as  I  said  before,  if,  in  this  case,  yon 
ahall  consider  that  there  is  no  evidence  of  actual  sales, 
at  Basle,  of  goods  like  those  under  seizure,  and  no  evi- 
dence of  offers  by  the  claimants  to  sell,  at  Basle,  similar 
goods,  from  either  of  which  you  can  arrive  ^t  a  conclu- 
sion as  to  the  actual  market  value,  at  Basle,  of  the  goods 
in  the  invoices  in  question,  and  if  you  shall  then  have  to 
lesort  to  the  cost  of  the  goods,  with  a  manufacturer's 
profit  added,  you  will  not  be  authorized  to  compute  such 
cost  (m  the  basis  of  the  cost  of  the  raw  silk  to  the  claim- 
ants, if  ;ou  shall  find  that  the  claimants  were  paying  for 
raw  silk  a  higher  price,  at  the  time  of  the  completion  of 
the  manufacture  of  the  goods,  than  the  actual  cost  to 
tbem  of  the  same  quality  of  raw  silk,  which  went  into 
the  manufacture  of  such  goods.  The  Government  is 
not  bound  to  accept  such  low  cost  of  the  raw  material. 
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It  is  entitled  to  the  benefit  of  the  price  of  the  raw  mate- 
rial at  the  time  when  the  goods  were  completed  in  their 
manufacture* 

It  results,  therefore,  that  if  the  invoices,  or  any  of 
them,  of  the  goods  under  seizure,  were  made  up  by  the 
claimants  with  an  intent,  by  a  false  valuation  of  the 
goods  described  in  them,  to  evade  the  payment  of  any 
part  of  the  duties  chargeable  by  law  thereon,  the  goods 
contained  in  any  invoice  so  made  up  are  forfeited,  and 
your  verdict  must  be  for  the  United  States,  as  to  such 
invoice.    So,  too,  if  you  shall  find  that  the  goods  seized, 
or  any  of  them,  were  entered  by  means  of  an  invoice 
which  did  not  truly  state  the  actual  market  value  of  the 
goods,  or  of  any  of  them,  named  therein,  at  the  time 
and  place  when  and  where  the  same  were  manufactured, 
with  the  knowledge,  on  the  part  of  the  claimants,  that 
such  invoices  did  not  contain  such  actual  market  value, 
all  the  goods  so  entered  are  forfeited,  and  your  verdict 
mast  be  for  the  United  States.    There  are,  therefore, 
two  questions  for  your  consideration.    You  will,  in  the 
first  place,  inquire  whether  the  actual  market  value  was, 
in  x>oint  of  fact,  higher  than  the  value  stated  in  the  in- 
voices to  be  such  market  value.    If  you  shall  find  that  it 
waff  not,  and  that  the  invoices  were  not  undervalued,  your 
verdict  will  be  for  the  claimants.    But,  if  you  shall  find 
that  the  invoices  were  too  low,  you  will  have  to  go  into 
a  further  inquiry,   whether   such   undervaluation  was 
made,  on  the  part  of  the  claimants,  knowingly,  or  with 
an  intent  to  evade  or  defraud  the  revenue  of  the  United 
States.    If  you  shall  find  that  it  was  not,  your  verdict 
will  be  for  the  claimants.    But,  if  you  shall  find  that  it 
was,  your  verdict  will  be  for  the  United  States. 

The  market  value  to  which  the  claimants  were  re- 
quired to  conform  the  valuation  in  their  invoices,  was 
the  actual  market  value  of  the  goods,  or  of  goods  of  the 
same  description  and  quality,  at  Basle,  at  the  time  of 
the  completion  of  the  manufacture  of  the  goods,  which 
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was,  according  to  the  testimony,  within  a  week  or  two 
before  the  date  of  each  invoice.  The  law  presumes  that 
there  was,  at  the  time  and  place  of  the  mannfacture  of 
the  goods  seized,  an  actual  market  value  thereof;  and  no 
evidence  can  be  received  or  considered,  under  the  law, 
and  under  the  oaths  to  the  invoices,  to  show  there  was 
not,  in  fact,  such  actual  market  value  thereof.  The  cost 
of  the  goods  will  come  under  consideration,  if  at  all,  not 
as  a  substitute  for  market  value,  but  merely  as  an  item 
of  evidence  on  the  question  as  to  what  was  the  actual 
market  value.  Therefore,  you  must  assume,  in  this  case, 
that  th^re  was  an  actual  market  value  for  these  goods,  at 
the  time  and  place  of  their  manufacture,  the  only  question 
being  to  ascertain  what  such  actual  market  value  was. 
The  claimants  had  no  right  to  adopt  any  other  standard 
of  value  than  such  actual  market  value,  nor  do  I  under- 
stand them  as  claiming  that  they  had  such  right.  They 
have  sworn,  in  the  oath  on  each  invoice,  that  such  in- 
voice contains  the  actual  market  value ;  and  their  claim 
is,  not  that  they  had  a  right  to  set  forth  anything  except 
the  actual  market  value,  but  that  the  actual  market  value 
was  the  cost,  with  the  manufacturer's  profit  added,  at  the 
percentage  named  in  the  testimony,  and  that  such  actual 
market  value  was  no  greater,  according  to  their  idea  of 
actual  market  value.  So,  also,  the  claimants  were  re- 
quired to  state,  in  their  invoices,  the  actual  market  value 
of  their  goods,  at  the  time  and  place  of  their  manufac- 
ture, not  only  without  regard  to  the  cost  thereof,  but 
without  regard  to  the  profit  or  loss  whiish  might  result 
from  their  consignment  thereof,  or  any  loss  which  may 
be  shown,  in  the  end,  to  have  resulted  therefrom.  If 
they  chose  to  take  the  cost,  and  add  a  profit,  and  made 
lip  the  actual  market  value  in  that  way,  and  it  turns  out, 
in  the  end,  that  that  is  the  actual  market  value,  very 
well ;  but,  if  it  turns  out,  in  the  end,  that  that  is  less 
than  the  actual  market  value,  the  claimants  cannot  main- 
tain, under  the  law,  that  they  had  a  right  to  put  in  place 
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of  the  actual  market  value,  the  cost,  with  the  manufac- 
turer's profit  added.  Kor  is  the  manufacturer  relieved 
or  excused  from  stating  in  his  invoice  such  actual  mar- 
ket value,  or  justified  in  adopting  any  other  standard  of 
value,  because  he  may  not  himself  make  sales  at  home 
of  similar  goods,  but  may  consign  all  such  goods  for  sale 
to  foreign  markets*  Although  he  may  adopt  such  course 
of  trade,  he  is,  nevertheless,  required  to  state,  in  his  in- 
voices, the  actual  market  value  of  such  goods,  at  the 
time  and  place  of  their  completed  manufacture  ;  that  is, 
the  price  at  which  he  holds  such  goods  for  sale,  at  such 
time  and  place,  the  price  at  which  he,  then  and  there, 
freely  offers  them  in  the  market,  such  price  as  he  is,  then 
and  there,  willing  to  receive  for  them,  if  they  are  sold  in 
the  ordinary  course  of  trade.  As  I  stated  to  you  before, 
but  perhaps  not  quite  fully  enough,  you  must,  in  con- 
sidering the  question  of  individual  sales  of  similar 
goods,  such  as  the  sales  to  Mitschke,  Tobin,  Dixon  & 
Davisson,  and  Kettembeil,  inquire  whether  they  were 
made  in  the  ordinary  course  of  business,  or  whether  the 
circumstances  under  which  they  were  made  were  such 
as  to  make  them  sales  exceptional  in  character,  and  not 
a'  fair  index  of  actual  market  value.  So,  in  regard  to 
offers  to  sell  goods,  such  as  are  contained  in  these  letters 
of  the  8th  and  30th  of  August,  they  are  competent  evi- 
dence, from  which  you  may  find  actual  market  value,  if 
you  shall  believe  that  they  were  fair  ordinary  business 
offers,  made  in  good  faith,  and  under  the  belief,  on  the 
part  of  the  claimants,  that  the  party  to  whom  they  were 
made  was  intending  to  become,  and  might  become,  a 
purchaser ;  and  the  circumstance,  that  the  party  to 
whom  they  were  made  did  not,  in  fact,  intend  to  pur- 
chase, is  wholly  immaterial.  The  question  is,  the  state 
of  mind,  and  the  belief  and  intent,  of  the  claimants,  not 
what  was  intended  by  Jones  or  Farwell.  The  test  is, 
whether  the  claimants  believed  that  Farwell  and  Jones 
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came  to   them   in   good   faith,  intending   to   become 
purchasers. 

In  determining  the  question  of  knowledge  or  intent, 
on  the  part  of  the  claimants,  in  the  undervaluation  of 
their  goods  in  the  invoices,  if  you  shall  find  that  such 
undervaluation  was  made,  the  question  for  consideratioD 
will  be,  whether  such  undervaluation  was  made  know- 
ingly*  that  is,  with  a  knowledge,  on  the  part  of  the 
claimants,  that  the  value  stated  ought  to  have  been 
higher,  in  order  to  be  the  actual  market  value,  or  de- 
signedly, or  whether  it  was  the  result  of  honest  mistake, 
or  an  accident.  If  you  shall  find  that  it  was  made  know- 
ingly, or  designedly,  your  verdict  must  be  for  the  United 
States ;  otherwise,  for  the  claimants.  So,  also,  if  you 
shall  find  that  the  claimants  knowingly  or  designedly 
stated,  in  any  invoice,  a  value  less  than  the  actual  mar- 
ket value,  knowing  what  that  actual  market  value  was, 
and  that  it  was  greater  than  the  value  stated  in  the  in- 
voice, it  makes  no  difference  as  to  what  was  the  motive, 
or  the  reason,  or  the  process  of  reasoning,  on  the  part  of 
the  claimants,  upon  or  by  which  they  arrived  at  the  value 
stated  in  the  invoice. 

It  is  the  law,  and  has  been  ever  since  the  year  1799, 
that,  in  cases  o£  this  kind,  where  the  Court  decides 
that  probable  cause  is  shown  for  the  seizure  of  the 
goods,  the  burden  of  proof  is  upon  the  claimant  to  clear 
up  the  suspicion  thrown  around  the  case,  and  to  show 
that  the  invoice  contains  the  actual  market  value  of  the 
goods.  In  the  present  case,  the  burden  of  proof  is  upon 
the  claimants,  to  show  affirmatively,  by  evidence  satis- 
factory to  you,  either  that  the  goods  seized  were,  in  fact, 
invoiced  at  their  actual  market  value,  or,  in  case  they 
were  not  so  invoiced,  that  the  undervaluation  was  not 
made  knowingly,  or  with  a  design  to  evade  or  defraud 
the  revenue,  but  was  made  by  an  honest  mistake  or  by 
an  accident.  If,  upon  the  whole  evidence,  the  claim- 
ants have  not  proved,  to  your  satisfaction,  either  that 
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the  goods  were  invoiced  at  their  actual  market 
that  the  failure  to  so  invoice  them  was  the  reii 
honest  mistake,  or  of  an  accident,  your  verdi( 
for  the  United  States ;  otherwise,  for  the  c 
Any  undervaluation,  however  small,  made  knc 
intentionally,  will  entitle  the  Government  to 
diet,  and  any  undervaluation  so  made,  in  resp  i 
one  item  in  any  invoice,  will  authorize  a  forfei  i 
the  goods  contained  in  the  same  invoice. 

The(puestions  of  fact  in  this  case,  which 
so  elaborately  argued  by  the  counsel  on  bo 
shall  leave  entirely  to  your  consideration, 
questions  exclusively  for  you,  under  the  ru 
which  I  have  stated.     Impressing  upon  y(  i 
portance  of  this  case  to  the  United  States, 
to  the  principles  involved  in  it,  and  remi  i 
of  the  equal  duty,    that  is  incumbent  upc  i 
stand  between  the  United  States  and  indiv  I 
dent  abroad,  if  they  have  made  an  hones 
looking,  as  they  do,  equally  with  the  Gov( 
you  and  to  your  action  for  shield  and  prot 
satisfied  that  you  will  give  to  the  case  pati 
tentive  deliberation,  and  apply  it  to  the  rules  c 
I  have  laid  down,  I  commit  it  to  your  arbitra 

The  jury  were  discharged,  without  havinj 
to  agree  on  a  verdict. 

William  M.  Eva/rts  and  William  6.  Choi 
United  States. 

Edwin  W.  Stoughton   and  Sidney  Websi 
claimants. 
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A  QUANTITY  OP  DISTILLED  SPIRITS,  &C., 
FOUND  IN  THE  EEOTIFYING  HOUSE  OF  A. 
O'NEILL,  No.  133  MOTT  STEEBT.  - 

Intbrnai.  RcTENini  Act  o»  Jult  SOib,  1868. — Cancbllino  8taiip«.— 
Rsotirtut's  Books.— KnoTiHo  axs  Wiuul  Nbqlkct. 

Empty  barreli  ware  fnond  on  the  pr«mU«s  of  ■  r«ati6«r,  on  wbtdi  war*  tt»mpa 
which  h*d  niit  beea  cBocelled  u  required  by  the  4Sd  lectloii  at  the  Intenukl 
BeT^nue  Act  of  July  SOUi,  ISSB  (16  SUt  et  Luge,  lU): 

BM,  Thet  If  the  rectifier  knew  that  the  etunpa  ware  not  ouoeI1e<1,  aDcl  It  wu  his 
will,  freely  elercleed,  tbat  the;  ihotild  not  be  oenoeUed,  when  the  berraU  were 
emptied,  then  be  bed  "knowlni^Iy  end  willUIly''  neglected  to  comply  with 
the48d  aectiaD,  and,  ander  the  86th  section  of  the  same  Act,  ail  distilled  apiila 
or  llqaorg  owned  by  him  were  forfeited. 

A  reetifleamugt  himself  make  the  entries  In  the  book  rt^jalred  by  the  4Sth  section 
of  ths  same  Act,  and  hia  f^nre  to  do  ao  aubjeeti  him  to  admilar  penalty. 

Charge  op  Judob  Bi-AXCBroBD  to  the  Jcbs  :— This 
case,  whioh  is  now  to  be  sabmittod  to  your  coDsidera- 
tion,  is  one  inTolTlDf;  very  important  questions  under 
the  iutemal  revenoe  laws  of  the  United  States.  It  is 
the  first  case  tbat  baa  come  before  this  Court  under  the 
Act  of  July  20tb,  1868,  (15  U.  S.  SUU.  at  Large,  125,)  and  it 
concerns  the  construction  of  the  96th  section  of  that 
Act,  which  is  an  exceedingly  important  section  in  refer- 
ence to  the  interests  of  the  Government,  and  of  those 
engaged  in  distilling,  rectifying,  and  dealing  in  liquors 
and  in  manufacturing  cigars,  however  it  shall  be  con- 
strued. 

The  charge  in  this  case  against  the  property  seized, 
which  was  found  at  the  establishment  of  Mr.  O'Neill  in 
Mott  street,  comes  up  under  two  sections  of  this  Act  of 
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1868— the  43d  section  and  the  96th  section.  The  prop- 
erty waa  seized  on  the  17th  of  April,  1869,  and,  with 
reference  to  the  questions  involved  in  this  case,  it 
must  be  divided  into  three  lots  or  parcels.  The  Arst  lot 
consists  of  the  empty  barrels  found  on  the  premises, 
with  tax  paid  stamps  thereon  not  effaced  or  obliterated. 
The  second  lot  consists  of  the  distilled  spirits  and 
liquors  foimd  there,  owned  by  Mr.  O'Neill.  The  third 
lot  consists  of  the  property  found  there  other  than  the 
empty  barrels  and  the  distilled  spirits  and  liquors. 
This  property,  as  appears  by  the  records  of  this  Oourt, 
has,  all  of  it,  been  delivered  up,  on  appraisement,  to 
the  claimant,  the  Government  accepting  voluntarily, 
through  the  consent  of  the  District  Attorney,  in  place 
of  the  property  seized,  what  it  regarded  as  satisfactory 
bonds  therefor. 

Under  the  evidence  in  this  case,  there  is  no  doubt, 
upon  the  law,  as  the  Court  will  lay  it  down  to  you, 
lllat  the  empty  barrels  must  be  condemned.  There  is, 
also,  no  doubt  that  the  property  seized  other  than  the 
empty  barrels  and  the  distilled  spirits  and  liquors  must 
be  released.  That  property,  by  the  inventory,  amounts 
to  the  sum  of  $173.65,  consisting  of  forty-two  standing 
casks,  two  reservoirs,  two  pumps,  one  safe,  ninety-four 
demijohns,  and  five  empty* kegs;  and,  in  respect  to 
that,  your  verdict  must  be  for  the  claimant.  In  respect 
to  the  empty  barrels,  your  verdict  must  be  for  the 
United  States.  The  only  question  in  dispute  is  as  to 
the  distilled  spirits  and  liquors,  which  appear,  by  this 
appraisement,  to  have  been  appraised  at  a  very  few 
dollars  differing  from  $4,700,  embracing  all  the  liquors 
found  there,  not  merely  the  distilled  spirits,  but  a  quan- 
tity of  wine  also. 

The  condemnation  of  the  distilled  spirits  and  liquors, 
embracing  the  wines,  is  sought  under  the  96th  sec- 
tion of  the  Act,  which  provides  that,  if  any  distiller, 
rectifier,  wholesale   liquor   dealer,  or   compounder  of 
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liquors,  shall  knowingly  and  wilfully  omit,  Deglect,  or 
refuse  to  do  or  cause  to  be  done  any  of  tbe  things  re- 
quired by  law  in  tbe  carrying  on  or  conducting  of  his 
business,  or  shall  do  any  thing  prohibited  by  the  Act, 
if  there  be  no  specific  penalty  or  punishment  imposed 
by  any  other  section  of  tbe  Act  for  the-  neglecting, 
omitting,  or  refusing  to  do,  or  for  the  doing  or  causing 
to  be  done,  the  thing  required  or  prohibited,  he  shall 
pay  a  penalty  of  one  thousand  dollars,  and  all  dis- 
tilled spirits  or  liquors  owned  by  him,  or  In  which  he 
has  any  interest  as  owner,  shall  be  forfeited  to  the 
United  States.  Yon  have  beard  tbe  discussion  by  the 
counsel  representing  tbe  Government  and  the  counsel 
representing  tbe  claimant  in  regard  to  the  interpreta- 
tion of  this  section,  and  also  the  suggestions  made 
by  the  Court  in  the  course  of  the  trial,  respecting  the 
proper  interpretation  of  it.  The  views  so  suggested, 
I  shall  now  repeat,  as  they  are  important,  not  merely 
with  reference  to  this  case,  and  to  your  action  upon  ft, 
but  with  reference,  also,  to  other  cases  and  to  the  law 
generally.  This  OGth  section  provides,  that  if  a  rec- 
tifier, wholesale  liquor  dealer,  or  compounder  of  liquors 
— (and  it  is  undisputed  that  Mr.  O'Neill  was  a  whole- 
sale liquor  dealer,  and  had  paid  tbe  proper  special 
tax  to  tiecome  so)— shall  knowingly  and  vrilfully  omit, 
neglect,  or  refuse  to  do,  or  cause  to  be  done,  any  of 
tbe  things  required  by  law  in  the  carrying  on  or  con- 
ducting of  his  business,  or  shall  do  anything  prohibited 
by  the  Act,  if  there  be  no  specific  penalty  or  punish- 
ment imposed  by  any  other  section  of  the  Act,  for  the 
neglecting,  omitting,  or  refusing  to  do,  or  for  the 
doing  or  causing  to  be  done,  the  thing  required  or  pro- 
hibited, bo  shall  pay  a  penalty  of  one  thousand  dollars. 
Tbe  langnage  is  marked.  In  the  first  place,  it  imposes 
this  penalty  of  one  thousand  dollars  only  for  a  knowing 
and  wilful  omission,  neglect,  or  refusal,  in  case  there 
is  no  specific  penalty  or  punishment  imposed  by  any 
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otber  section  of  the  Act,  for  the  neglecting,  omit- 
ting, or  refusing — not  for  the  knowingly  and  wilfnlly 
neglecting,  omitting,  or  refasing,  but  for  the  mere  neg- 
lecting, omitting,  or  refusing — to  do  the  things  required 
or  prohibited  by  law.  Therefore,  the  meaning  of  the 
section,  thus  far,  is,  that  if  no  specific  penalty  or  punish- 
ment is  imposed  by  any  other  section  of  the  Act,  for  the 
mere  neglect,  omission  or  refusal,  whether  wilful  and 
knowing  or  not,  theo,  if  the  individual  is  guilty  of  a 
knowing  and  wilful  omission,  neglect,  or  refusal,  he 
shall  pay  a  penalty  of  one  thousand  dollars.  In  other 
sections  of  the  Act,  Congress  has  provided  various  pen- 
alties and  punishments  for  mere  neglects,  omissions, 
and  refusals,  without  reference  to  whether  they  are 
knowing  and  wilful  or  not.  It  now  provides  a  general 
enactment,  in  which  it  says,  in  effect:  "We  have  im- 
posed various  penalties  and  punishments  for  neglects, 
omissions  and  refusals  to  do  various  things;  hut,  if 
there  be  anything  prohibited,  or  prescribed  as  neces- 
sary to  be  done,  for  the  neglect,  omission,  or  refusal  to 
do  which,  or  for  the  doing  of  which,  we  have  not  already 
provided  penalties  and  punishments,  we  here  declare, 
that  we  do  not  intend  to  impose  any  penalty  or  punish- 
ment for  such  mere  peglect,  omission,  refiisal,  or  doing ; 
but  if,  in  respect  to  any  such  thing,  there  has  been  any 
knowing  and  wilful  neglect,  omission,  refusal,  or  doing, 
for  that  we  impose  a  penalty  of  one  thousand  dollars." 
That  is  the  plain  meaning  of  this  section,  thus  far.  It 
then  goes  on  to  say,  that,  in  addition,  if  the  individual 
is  guilty  of  such  knowing  and  wilful  omission,  neglect, 
refusal,  or  doing,  he  shall  therefor,  if  he  is  a  distiller, 
rectifier,  wholesale  liquor  dealer,  or  compounder  of 
liquors,  forfeit  all  the  distilled  spirits  and  liquors  owned 
by  him,  or  in  which  he  has  any  interest  as  owner.  He 
does  not  forfeit  the  vessels  used  by  him  in  his  business, 
but  he  forfeits  only  distilled  spirits  and  liquors.  Now 
this  is  not  at  all  an  uuusoal  provision  in  the  internal 
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revenue  laws  of  the  United  States.  On  the  contrary, 
this  provision,  in  the  Act  of  1863,  is  very  much  miti- 
gated from  the  provisions  of  the  Act  of  March  2d,  1867. 
The  25th  section  of  that  Act,  (14  V.  8.  8iaU  at  Large, 
483,)  contained  provisions  much  more  stringent  than  the 
provisions  of  this  96th  section  of  the  Act  of  1868.  It  pro- 
vided, that  the  owner,  agent,  or  superintendent  of  any 
still,  boiler,  or  other  vessel  used  in  the  distillation  of 
spirits,  who  should  neglect  or  refuse  to  make  true  ^and 
exact  entry  and  report  of  the  same,  or  to  do  or  cause  to 
to  be  done  any  of  the  things  by  law  requured  to  be  done 
concerning  distilled  spirits,  should,  in  addition  to  other 
fines  and  penalties  then  by  law  provided,  forfeit,  for 
every  such  neglect  or  refusal — whether  wilful  or  not, 
whether  with  the  intent  to  defraud  the  Oovemment  or 
not — all  the  spirits  made  by  or  for  him,  and  all  the  ves^ 
sels  used  in  making  the  same,  and  the  stills,  boilers,  and 
other  vessels  used  in  distillation,  and  all  materials  fit  for 
use  in  distillation,  found  on  the  premises,  together  with 
the  sum  of  five  hundred  dollars  for  each  offence,  to  be 
recovered  with  costs  of  suit,  and  should  be  deemed 
guilty  of  a  misdemeanor,  and  be  subject  to  imprisonment 
for  a  term  not  exceeding  one  year.  Therefore,  the  96th 
section  of  the  Act  of  1868,  while  preferving  the  principle 
of  the  forfeiture  of  property,  very  much  mitigates  the 
provisions  of  the  Act  of  1867.  Under  this  96th  section, 
if  Mr.  O'Neill,  being  a  wholesale  liquor  dealer,  has  know* 
ingly  and  wilfully  neglected,  omitted  or  refused  to  do  or 
cause  to  l)e  done,  any  of  the  things  required  by  law  in 
the  carrying  on  or  conducting  of  his  business,  all  the 
distilled  spirits  and  liquors  owned  by  him,  or  in  which 
he  has  any  interest  as  owner,  are  forfeited  to  the  United 
States;  and  such  distilled  spirits  and  liquors,  being 
seized  and  prosecuted  in  this  case,  are  to  be  condemned, 
provided  the  facts  are  found  to  exist  which  the  96th 
section  requires  to  exist  in  order  to  warrant  such  for- 
feiture. 
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It  is  alleged,  on  tbo  part  of  the  GoTemineDt,  that 
O'Neill,  being  a  wholesale  liquor  dealer,  knowingly  and 
wilfally  omitted,  neglected  and  refused  to  do  two  sev- 
eral things  required  by  law  to  be  done  by  him  in  the 
carrying  on  or  condocting  of  his  business.  It  is  alleged, 
in  the  first  place,  that  he  omitted  and  neglected  to  do 
what  he  was  required  by  the  43d  section  of  this  same 
Act  to  do  in  regard  to  the  carrying  on  of  bis  business. 
That  section  provides,  that  it  shall  be  the  daty  of  every 
person  who  empties  or  draws  off,  or  causes  to  be  emptied 
or  drawn  ofl,  any  distilled  spirits  from  a  cask  or  package 
bearing  any  mark,  brand,  or  stamp  required  by  law,  at 
the  time  of  emptying  such  cask  or  package,  to  eflbce 
and  obliterate  such  mark,  stamp,  or  brand.  At  the  first 
blush  this  might  seem  to  you  to  be  a  very  trifling  matter. 
What  difference  does  it  make  whether  or  not  this  oblit- 
eration is  done  at  the  moment  of  emptying  the  barrel? 
What  difference  does  it  make  when  it  is  done,  provided 
O'Keill  does  not  part  with  the  barret  to  anybody  else,  or 
sell  it,  or  suffer  it  to  go  out  of  his  possession,  until  he 
has  effaced  and  obliterated  the  stamp?  The  nature 
and  purpose  of  the  provision  are  shown  by  the  further 
language  of  this  same  43d  section,  which  shows  the 
importance  that  Congress  attaches  to  this  matter.  This 
"  stamp  "  on  a  barrel,  of  which  yon  have  heard  so  much 
in  this  case,  is  the  mode  by  which  the  Government 
now  collects  a  tax,  to  the  amount  of  fifty  cents  per 
gallon,  on  distilled  spirits.  On  a  barrel  full  of  spirits,  a 
stamp,  indicating  that  the  tax  upon  such  barrel  of  spirits 
lias  been  paid,  represents  to  the  Government  the  sum  of 
about  twenty  dollars.  Where  the  tax  on  a  barrel  of 
spirits  has  been  paid,  and  the  tas-paid  stamp  has  been 
legitimately  put  on  such  barrel,  if  the  spirits  are  taken 
out  of  it,  the  empty  barrel  remains,  with  tbe  stamp  upon 
it,  indicating  tiiat  the  tax  has  been  paid ;  and,  if  some 
other  spirits,  on  which  no  tax  has  been  paid,  can  be 
illicitly  put  into  that  barrel,  which  thns  has  a  tax-paid 
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Stamp  upon  it,  sncb  barrel  can  be  pat  into  the  market, 
carryiDg  witb  it  tbe  iodex  that  the  tax  on  the  spirits 
therein  has  been  paid,  and  the  chances  are  ninety-nine 
in  a  hundred  that  the  Government  will  be  defrauded,  on 
every  such  barrel  of  spirits,  out  of  the  sum  of  twenty 
dollars.  The  sense  that  Congress  had  of  this  danger  is 
shown,  as  I  have  said,  by  the  farther  provision  of  the 
43d  section  :  '*  Any  person  who  shall  fail  or  neglect  to 
ef^e  and  obliterate  said  mark,  stamp,  or  brand,  at  the 
time  of  emptying  such  cask  or  package,  or  who  shall 
receive  any  such  cask  or  package,  or  any  part  thereof, 
with  the  intent  aforesaid,  or  who  shall  transport  the 
same,  or  knowingly  aid  or  assist  therein,  or  who  shall 
remove  any  stamp  provided  by  this  Act  from  any  cask 
or  package  containing,  or  which  had  contained,  distilled 
spirits,  without  defacing  and  destroying  the  same  at  the 
time  of  such  removal,  or  who  shall  aid  or  assist  therein, 
or  who  shall  have  in  his  possession  any  such  stamp  so 
removed  as  aforesaid,  or  have  in  bis  possession  any  can- 
celled stamp,  or  any  stamp  which  has  been  used,  or 
which  purports  to  have  been  used,  upon  any  cask  or 
package  of  distilled  spirits,  shall  be  deemed  guilty  of  a 
felony,  and,  on  conviction,  shall  be  fined  not  less  than 
five  hundred  dollars  nor  more  than  ten  thousand  dollars, 
and  imprisoned  not  less  than  one  year  nor  more  than  five 
years."  There  is,  as  yoa  perceive,  no  discretion  given 
to  the  conrt  whether  to  flue  or  imprison  for  the  offence. 
The  offender  must  be  fined  and  also  imprisoned  not  less 
than  one  year  nor  more  than  five  years.  Why  this 
severe  penalty  f  Because  the'  matter  of  the  offence  is  a 
vital  one,  ander  the  law.  The  essence  of  the  require- 
ment is,  that  the  stamp  shall  be  effaced  and  obliterated 
at  the  time  any  distilled  spirits  are  emptied  or  drawn  off 
from  the  cask  or  package,  so  tha£  there  shall  be  no 
opportunity  given  for  the  commission  of  fraud,  and  so 
that  the  empty  casks  or  paekages,  with  the  unobliterated 
'and  unefiliiiced  tax-paid  stamps  upon  them,  shall  not  be 
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suffered  to  lie  exposed  in  the  public  street,  as  was  the 
practice  at  Mr.  O'Neill's  establishment,  according  to  his 
own  testimony,  where  they  may  be  stolen,  or  be  put  into 
a  shed,  as  in  this  case,  whence  they  may  be  carried  away, 
either  with  or  against  the  will  of  their  owner*  The  law 
requires  that  no  opportunity  shall  be  offered  for  a  second 
use  of  the  tax-paid  stamps.  Therefore,  it  is  of  no  con- 
sequence, under  this  section,  what  the  intent  of  Mr. 
O'Neill  was.  It  is  of  no  consequence  that  he  himself 
never  sold  an  empty  barrel,  or  parted  with  one,  until  he 
had  obliterated  the  stamps  upon  it.  It  is  of  no  conse- 
quence  that  he  had  no  intent  to  defraud  the  revenue 
himself,  in  not  obliterating  the  stamps,  if  he  knowingly 
and  wilfully  omitted  to  obliterate  them. 

The  next  question  is— what  is  meant  by  the  words 
"knowingly  and  wilfully,"  in  the  96th  section?  They 
do  not  mean,  as  was  argued  to  you  by  the  counsel  for 
the  claimant,  that  the  person  must  be  shown  to  have 
known  what  the  law  was  and  to  have  acted  wilfully 
against  it.  Every  man  is  presumed  and  must  be  held  to 
know  the  law.  The  question  is  not,  whether  Mr.  O'Neill 
omitted  to  obliterate  the  stamps  knowing  or  not  knowing 
what  the  law  was.  The  question,  is  whether  he  kuew 
the  fact  that  the  stamps  were  not  obliterated,  and 
whether  it  was  his  will  and  pleasure,  freely  and  volunta- 
rily exercised,  that  they  should  not  be  obliterated,  at  the 
time  the  contents  of  the  barrels  were  drawn  off  from 
them.  You  will  observe  that  the  language  of  the  96th 
section  is  "knowingly  and  wilfully,"  not  "knowingly 
or  wilfully."  A  person  might  empty  the  contents  of  a 
barrel  of  spirits,  and,  at  the  very  instant  after  that  was 
done,  and  before  he  had  time  to  obliterate  the  stamp, 
another  person  might  steal  and  carry  away  the  barrel. 
In  that  case,  the  person  who  emptied  the  spirits  from 
the  barrel  would  know  that  the  stamp  had  not  been  ob- 
literated at  the  time  of  emptying  the  barrel,  but  the 
omission  to  obliterate  the  stamp  would  not  be  a  wilful 
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act  on  the  part  of  sacfa  person.    The  law  says  that  the 
omusion  or  neglect  most  be  both  knowing  and  wUfoL 

Mr.  O'Neill,  in  his  testimony,  states  very  frankly,  that 
he  did  not  pretend,  in  any  case  whatever,  to  obliterate 
uiy  tax-paid  stamp  on  any  emptied  barrel  nntil  he  came 
to  sell  such  barreL  He  tells  yon  that  it  was' his  regnlar 
habit  not  to  obliterate  the  stamps  at  the  time  of  emp^- 
Ing  the  barrels.  The  empty  barrels  which  were  fonnd  on 
his  premises  were  full  of  spirits  when  they  were  bron^t 
upon  his  premises,  and  such  spirits  were  emptied  there- 
from on  his  premises.  The  stamps  on  the  barrels  were 
not  obliterated  at  the  time  sncb  spirits  were  emptied. 
On  that  testimony,  it  is  for  yoa  to  say  whether  Mr. 
O'Neill  knew  that  the  stamps  on  the  barrels  were 
n6t  obliterated  or  effiMsed  when  the  contAQts  of  the  bar- 
rels were  emptied,  and  whether  it  was  an  act  of  his 
free  will  that  they  were  not  then  obliterated  and  effaced. 
If  so,  then  his  neglect  and  omissioa  to  do  what  the  43d 
section  required  him  to  do,  vas  a  knowing  and  wilfiil 
neglect  and  omission.  The  question  of  his  intent  in 
respect  to  the  future  disposition  of  the  Itarrels  has 
nothing  to  do  with  the  case.  No  man  has  a  right  to  set 
up  a  construction  of  the  law  for  himself.  No  man  has  a 
right  to  furnish  an  opportouity  to  others  to  steal  Aum 
his  possession  emptied  spirit  barrels  with  nuobliterated 
tax-paid  stamps  on  them,  and  to  fill  them  with  spirits  on 
which  the  tax  has  not  been  paid.  It  is  his  dnty  to 
obliterate  the  stamps  at  the  time  the  contents  of  the 
barrels  are  emptied  out.  The  only  question  for  yonr 
consideration  is,  whether  O'Neill  knew  the  fact  that  the 
stamps  had  not  been  obliterated,  and  whether  his  omis- 
sion to  obliterate  them  was  an  act  of  his  will  or  was 
against  his  consent. 

The  other  alleged  knowing  and  wilfnl  omission,  neg- 
lect or  refusal  on  the  part  of  Mr.  O'Neill  to  do  a  thing 
required  by  law  to  be  done  by  him,  in  the  condnoting  of 
his  business  as  a  wholesale  liquor  dealer,  arises  under 
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the  45th  section  of  the  Act  of  1868,  which  requires  that 
"  eveiy  rectifier,  wholesale  liquor  dealer  and  compouDder 
of  liquors  shall  provide  himself  with  a  book" — I  call 
your  attention  particularly  to  the  language  of  this  sec- 
tion,— "  shall  provide  himself  with  a  book,  to  be  prepared 
and  kept  in  such  form  as  shall  be  prescnbed  by  the 
commissioner  of  internal  revenae,  and  shall,  on  the  same 
day  on  which  he  receives  any  spirits,  and  before  he  sbatl 
draw  oflf  any  part  thereof,  or  add  any  water  or  anything 
thereto,  or  in  any  respect  alter  the  same,  enter  in  such 
book,  and  in  .the  proper  cotnuins  respectively  prepared 
for  the  purpose,  the  date  when,  the  name  of  the  person 
oc  firm  from  whom,  and  the  place  whence,  tbe  spirits 
were  received,  by  whom  distilled,  rectified  or  compound- 
ed, and  when  and  by  whom  inspected,  and,  if  in  the 
original  package,  the  serial  number  of  each  package, tbe 
number  of  wine  gallons  and  proof  gallons,  the  kind  of 
spirits,  and  the  number  and  kind  of  adhesive  stamps 
thereon  ;  *  *  »  and,  if  any  rectifier,  wholesale  dealer  or 
compounder  of  liquors  shall  refuse  or  neglect  to  provide 
such  book,  or  to  make  entries  therein,  as  aforesaid,  *  *  * 
he  shall  pay  a  penalty  of  one  hundred  dollars,  and,  on 
conviction,  shall  be  fined  not  less  than  one  hundred 
dollars,  nor  more  than  five  thousand  dollars,  and  im- 
prisoned not  less  than  three  months,  nor  more  than 
three  years."  The  penalty  of  one  hundred  dollars, 
and  this  fine  and  imprisonment  on  conviction,  are 
provided  for  the  refusal  or  neglect  to  make  the  en- 
tries, whether  tb^  refusal  or  neglect  is  knowing  and 
wilfnl  or  not.  It  la  the  refusal  or  neglect  that  is  to  be 
punished,  without  regard  to  the  question  of  intent, 
knowledge  or  wilfulness.  Tbe  requirements  of  the  45th 
section  in  regard  to  rectifiers,  wholesale  liquor  dealers 
and  compounders  of  liquors,  differ,  in  a  very  marked 
manner,  from  the  provisions  of  the  19th  section  of  the 
same  Act,  in  regard  to  distillers,  showing  that  Congress 
intended  something  by  the  difference.    The  45th  section 
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requires,  that  the  rectifier,  wholesale  liquor  dealer  and 
compounder  of  liquors  shall  enter  in  a  book  the  things 
specified  in  the  section,  and  it  provides,  that  if  he  shall 
refuse  or  neglect  to  make  the  entries,  or  shall  make  any 
false  entry,  he  shall  be  subject  to  the  penalty  and  pun- 
ishment therein  prescribed.    It  does  not  provide  that 
any  one  else  may  make  the  entries,  nor  does  it  impose 
any  pensJty  or  punishment  upon  any  one  else  for  omit- 
ting to  make  the  entries  or  for  making  false  entries,  or 
upon  the  rectifier,  wholesale  liquor  dealer  or  compounder 
of  liquors,  if  any  other  person  omits  to  make  the  entries, 
or  makes  false  entries.    It  requires  the  principal  himself 
to  make  the  entries,  and  it  imposes  the  penalty  and 
punishment  upon  him  solely.    It  does  not  say  that  the 
penalty  and  punishment  shall  be  imposed  if  there  shall 
be  a  neglect  to  make  the  proper  entries,  or  if  any  false 
entries  shall  be  made ;  but  it  imposes  the  penalties  upon 
the  principal  himself  alone,  if  he  fails  to  make  the  proper 
entries  or  if  he  makes  false  entries.    Turning  to  the 
section  in  regard  to  distillers,  the  19th,  we  find  its  pro- 
visions to  be  very  different.    It  says,  that  the  distiller 
*'  shall,  from  day  to  day,  make,  or  cause  to  ie  made^  tnie 
and  exact  entry,  in  a  book,"  etc. ;  and  then  it  goes  on  to 
provide  that,  if  any  false  entry  shall  be  made,  or  if  any 
entry  required  to  be  made  shall  be  omitted,  a  given 
penalty  shall  be  paid  by  the  distiller — a  very  proper  pro- 
vision, because  he  is  bound,  either  to  make  the  entries 
himself,  or  to  cause  them  to  be  made,  and  he  is,  there- 
fore, made  responsible  for  the  acts  and  omissions  of 
other  persons,  in  this  respect.    Not  so  with  the  rectifier, 
the  wholesale  dealer,  and  the  compounder  of  liquors, 
under  the  45th  section.    The  19th  section  then  goes  on 
to  provide,  that  any  person  making  a  false  entry,  oi 
omitting  to  make  any  required  entry,  with  intent  to 
defraud,  shall,  on  conviction,  be  punished  by  fine  and 
imprisonment.    Therefore,  in  the  present  case,  it  was 
the  duty  of  O'Neill  to  make  the  entries  himself  in  his 
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book,  and  he  had  no  right  to  delegate  the  making  of 
them  to  any  other  person.  The  difference  between  the 
requirements  in  regard  to  the  wholesale  liquor  dealer, 
and  those  in  regard  to  the  distiller,  are  marked  and 
intentional.  As  O'Neill  had  no  right  to  delegate  the 
making  of  the  entries  in  his  book  to  any  other  person, 
the  fact,  if  it  be  such,  that  he  gave  a  genersJ  direction 
to  his  clerk  to  make  proper  entries,  is  utterly  unimpor- 
tant* Under  this  law,  it  was  his  business  to  make  the 
entries  himself ;  and  the  only  question  for  your  consid- 
eration is,  whether,  in  fact,  he  knew  that  the  five  barrels 
of  spirits  proved  to  have  been  purchased  and  received 
by  him  from  McNiemy,  were  not  entered  in  his  book, 
and  whether  the  non-entry  of  them,  on  his  part,  was  an 
act  of  his  will,  or  was  against  his  will. 

If,  therefore,  O'Neill  knowingly  and  wilfully— as 
those  terms  have  been  explained  to  you — omitted  or 
neglected  to  obliterate  the  stamps  from  the  barrels  re- 
ferred to,  at  the  time  their  contents  were  dumped,  then, 
^  for  that  cause  alone,  without  reference  to  the  question 
l^^~  of  non-entry  in  the  book,  all  the  spirits  and  liquors 
under  seizure  are  forfeited  to  the  United  States.  And 
so,  also,  if  he  knowingly^  and  wilfully  omitted  or  neg- 
k '  lected  to  enter  in  his  book  the  five  barrels  referred  to, 
ei^  all  the  spirits  and  liquors  seized  are,  for  that  cause,  for- 
■f(       feited  to  the  Umted  States. 

M'^  The  counsel  for  the  claimant  presented  the  following 

00  requests  to  the  Court,  to  charge  the  jury,  which  requests 
tbe-       were  refused  by  the  Court : 

ri^t  1.  The  simple  fact  that  O'Neill  omitted  to  erase  the 

tbea  V  stamps  on  certain  barrels  at  the  time  of  emptying  them, 

^j^  e:'  knowing  that  they  jE^ere  not  erased,  is  not  sufficient,  un- 

.^0  der  section  96,  to  justify  a  verdict  of  condemnation  for 

1  dyr  a  violatioa  of  section  43,  for  knowingly  and  wilfully 
0.'  violating  that  section,  but  the  jury  must  believe  that 

0^,      there  was  some  wrongful  intent  in  such  omission. 
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2.  The  forfeiture  imposed  by  section  96  of  the  Act, 
applies  only  to  offences  for  which  there  is  no  specific 
penally  or  punishment  imposed  by  any  other  section 
of  the  Act ;  and,  as  all  the  offences  complained  of  in 
this  case,  to  wit,  the  offences  against  section  45  and 
section  43,  are  ponished  by  a  specific  punishment  im- 
posed by  those  sections,  section  96  has  no  application  to 
this  case,  and,  upon  this  section,  the  jary  must  find  for 
the  claimant. 

3.  If  the  jury  shall  believe  that  it  was  the  borui  fide 
intention  of  the  claimant,  at  the  time  of  emptying  the 
iMirrels  referred  to,  that  none  of  the  barrels  should  be 
lefllied  with  spirits,  by  himself  or  any  other  person, 
without  previous  erasure  of  the  stamps,  and  that  the 
stamps  upon  none  of  said  barrels  should  be  removed  by 
any  person,  and  used  upon  any  other  barrel  of  spirits, 
then  the  offence  against  section'  43,  by  the  claimant,  is 
not  such  as  works  a  forfeiture  under  section  96. 

The  jury  found  a  verdict  for  the  United  States  as  to 
the  empty  barrels  and  the  distilled  spirits  and  liquors, 
and  for  the  claimant  as  to  tiie  rest  of  the  property  seized. 

Thomas  Simons,  {Asiiattmt  JHsUict  Attorn^,)  for  the 
United  States. 

Thomas  Harland  and  Daniel  G.  BoUins,  Jr.,  for  the 
claimant. 
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PaOOF     OF    DbbT.— SUBRBRDEa   OF   PhOPHBTT    to    ABSiaiTBB.— A]£E!n>- 
MENT, — INDIVIDUAI.  Aim  PABTNKRSmp  AsaETs. 

WLere  a,  creditor,  who  had  received  property  from  a  banbrnpt,  in  preference  over 
Other  creditors,  contrery  to  the  Sfth  sectiDa  of  the  baokraptcy  Act,  had  snr 
readered  it  to  the  aaeignee : 

Held,  That,  imder  the  23d  eaotion  of  the  Act,  he  could  prove  his  debt  againet  the 

Where  a  creditor  filed  a  proof  of  debt  on  May  SSth,  IBSe,  and  in  the  following 
October  was  examined  by  the  assignee,  and  then  applied  to  amend  his  proof  of 
debt: 

HM,  That  hia  application  should  be  granted. 

Where  a  creditor  had  proved  a  claim  aa  endorser  npon  a  note  made  by  the  bank- 
rupt, bnt  it  appeared  that,  after  the  ndjadication  of  baokruptcy,  a  new  nolo  had 
been  given,  and  the  first  note  taken  up ; 

Sdd,  That  the  proof  of  debt  most  be  disallowed. 

One  member  of  a  firm  Ijonght  oat  the  other,  taking  the  notes  and  books  of  the 
firm,  and  agreeing  to  pay  the  debia  of  the  firm,  and  he  coutinaed  the  business 
for  fuurteen  montha,  repleuiahing  the  stock,  mingling  old  and  new,  and  selling 
from  either  indifferently,  so  that  it  was  impoasible  to  tell  which  were  the  firm's 
goods.  He  waa  then  adjadicated  a  baakrapt,  and  the  stock  was  sold  by  the 
assignee  as  his  goods : 

Held,  That  the  proceeds  iu  the  hands  of  the  Msignee  were  to  be  held  to  be  the 
individual  estate  of  the  bankrupt,  and  to  be  subject  to  the  payment  of  his  In- 
dividoal  debts,  before  they  could  be  applied  to  the  payment  of  the  debts  of  the 


This  was  a  case  of  involuntary  bankruptcy,  in  wUch 
Baldwin  GriflSn  had  filed  a  proof  of  debt,  which  was  ob- 
jected to  by  the  assignee.  It  appeared  that  the  bank- 
rupt, being  indebted  to  Griffin  iu  the  sum  of  {2,168.40, 
executed  to  him  a  bill  of  sale  of  a  stock  of  goods,  for  the 
nominal  consideration  of  $9,000,  out  of  which  Griffin's 
claim  was  to  be  deducted,  aud  the  rest  was  to  be  paid  to 
some  twenty-three  other  creditors  of  the  bankrupt.  This 
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transaction  was  one  of  tbe  grounds  on  which  Montgom- 
ery was  adjudicated  a  bankrupt.  Griffin  Toluntarily 
surrendered  the  property  which  he  had  received  under 
the  bill  of  sale,  to  the  assignee,  and  proTed  his  debt. 
The  assignee  applied  to  have  the  claim  disallowed,  on 
the  ground,  that  Crri£Bn,  at  the  time  of  the  transfer  to 
him,  had  reason  to  know  that  a  fraud  on  the  bankruptcy 
Act  was  intended,  and,  therefore,  could  not  prove  bis 
debt,  under  the  39th  section  of  the  bankruptcy  Act. 
The  register  certified  the  question  to  the  Court,  with 
his  opinion,  that,  under  the  23d  section  of  the  Act, 
GrifBu  might  prove  hia  claim,  because  he  had  surren- 
dered to  the  assignee  the  property  which  he  had  re- 
ceived under  the  preference,  and  that  the  application  of 
the  assignee  should  be  denied. 

Blatchpobd,  J.  The  construction  given  by  the 
register  to  the  23d  and  39th  sections  of  the  Act  is  the 
correct  one,  and  the  motion  of  the  assignee  should  be 
denied. 

In  the  same  matter,  James  B.  Olney,  another  creditor, 
filed  a  proof  of  debt,  on  May  28th,  18(i9.  On  the  appli- 
cation of  the  assignee,  an  order  was  made,  requiring 
Olney  to  appear  before  the  register,  on  October  6th,  1869, 
and  submit  to  an  examination,  in  regard  to  his  claim. 
Other  creditors  were  also  ordered  to  be  examined  at  the 
same  time.  Olney  appeared  as  solicitor  for  some  of 
them,  and  the  proceedings  were,  from  time  to  time,  ad- 
journed, till  November  30th,  1869,  when  Olney  was  ex- 
amined, and  he  then  moved  for  leave  to  amend  bis  proof 
of  debt,  by  setting  out  the  items  which  made  up  the 
amount.  The  motion  was  made  on  his  examination,  and 
on  an  afiSdavit  excusing  the  error  in  the  proof.  The 
register  certified  the  question  to  the  Court,  with  his 
opinion,  that,  under  the  22d  section  of  tbo  bankruptcy 
Act,  the  application  to  amend  should  be  granted. 


DECEMBER,   1869.  567 


In  the  Matter  of  Henry  B.  Mom^mery,  an  Involnntary  Bankrupt. 

Another  creditor,  Jonathan  B.  Oowles,  on  the  24th  of 
March,  1869,  filed  a  proof  of  debt,  based  upon  a  note, 
made  by  Montgomery,  on  the  24th  of  December,  1868, 
for  $500,  endorsed  by  Oowles,  and  held,  at  the  time  the 
proof  was  filed,  by  the  Farmers'  If  ational  Bank  of  Oats- 
kill.  The  assignee  obtained  an  order  for  the  examina- 
tion of  Oowles,  and,  upon  that  examination,  moved  that 
his  claim  be  disallowed.  It  appeared  that,  on  January 
8th,  1869,  Montgomery  made  his  note  for  $500,  payable  to 
his  own  order,  three  months  from  date,  at  the  Farmers' 
If  ational  Bank.  The  note  was  endorsed  by  Montgomery, 
then  by  Baldwin  6ri£Bn,  and  then  by  Oowles,  and  was  held 
by  the  bank  when  Montgomery  was  adjudged  a  bankrupt, 
and  when  Oowles  proved  his  claim  thereon.  It  afterwards 
fell  due»  and  was  protested  for  non-payment.  On  the  19th 
of  July,  1869,  five  months  after  the  adjudication  in  bank- 
ruptcy, a  new  note,  for  $500,  was  given  by  Montgomery, 
to  the  order  of  Baldwin  Griffin.  It  was  endorsed  by 
Griffln,  and  by  Jonathan  B.  Oowles,  and  was  used  to  take 
up  the  first  note.  When  the  second  note  fell  due,  it  also 
was  protested,  and  a  third  note,  for  $450,  signed  by 
Griffin,  to  the  order  of  J.  B.  Oowles,  and  endorsed  by 
him,  was  used,  with  $50  in  money,  advanced  by  J.  B. 
Oowles,  to  take  up  the  second  one.  This  third  note  was 
still  outstanding.  The  register  certified  the  question  to 
the  Oourt,  with  his  opinion,  that,  under  the  6th  clause  of 
the  19th  section  of  the  bankruptcy  Act,  Oowles  would  have 
been  entitled  to  prove  his  claim  on  the  original  note,  and 
his  right  to  receive  dividends  would  depend  upon  his 
having  paid  any  of  it ;  but  that  the  original  debt  was  ex- 
tinguished by  the  giving  of  the  new  notes,  and,  therefore, 
Oowles'  proof  of  debt  should  be  stricken  out. 

BiiATGHFOBD,  J.  The  decision  of  the  register  is  correct. 

The  register  also  certified  to  the  Oourt  a  question,  as 
to  the  class  of  creditors  who  were  first  entitled  to  divi- 
dends.     The  question  arose   on   the  following  facts: 
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Up  to  November  23d,  1867,  the  bankrupt  and  Sylves- 
ter B.  Sage  Trere  copartners  iu  biisiaess,  under  the  name 
and  style  of  Montgomery  &  Sage,  at  FrattsviUe,  in 
Greene  county,  as  country  merchants.  On  the  day 
named,  Sage  sold  out  his  interest  in  the  store  to  Mont- 
gomery, The  agreement  contained  this  clause  :  "  Also, 
that  the  said  Henry  B.  Montgomery  take  the  notes 
and  books  of  the  firm  of  Montgomery  &  Sage,  and 
collect  the  same  as  far  as  can  be,  and,  with  the  proceeds  of 
the  same,  pay  all  the  liabilities  of  the  firm  of  Montgomery 
&  Sage,  which  is  this  day  dissolved,  by  mutual  consent. 
But  if  there  proves  to  be  a  deficiency,  or  not  enough  t-o 
pay  the  debts,  the  remainder  is  to  be  paid  equally  by 
both  parties,  and,  in  case  there  proves  to  be  an  overplus, 
or  more  than  enough  to  pay  the  liabilities,  then  the 
balance  is  to  be  equally  divided  between  both  parties." 
On  the  5th  of  January,  1869,  Sage  was  adjudicated  a 
bankrupt,  on  his  own  petition,  and,  aboat  one  month 
afterwards,  Montgomery  was  adjudicated  a  bankrupt, 
upon  the  petition  of  certain  of  his  creditors.  Mont- 
gomery had  continued  the  mercantile  business  as  succes- 
sor to  Montgomery  &  Sage,  and  had,  from  time  to  time, 
replenished  the  stock  of  goods,  ujiDgling  old  and  new 
together,  and  selling  from  either  inditfereutly,  so  that  it 
was  impossible  to  tell  which  were  the  goods  of  Mont- 
gomery &  Sage,  and  which  were  the  goods  of  Montgom- 
ery alone.  Moreover,  the  entire  stock  bad  been  sold  by 
the  assignee  of  Montgomery  as  Montgomery's  goods. 
The  register  gave  his  opinion,  that  the  assets  in  the 
hands  of  the  assignee  should  be  regarded  as  belonging 
to  Montgomery's  individual  estate,  and  liable,  in  the 
first  instance,  to  the  payment  of  Montgomery's  indi- 
vidual debts  in  full,  before  any  portion  could  be  applied 
to  the  payments  of  the  debts  of  Montgomery  &  Sa^. 

Blatchtoed,  J.  I  concur  with  the  register  in  his 
conclusion. 
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THE  STEAM  PEOPELLEK  LEO. 

CoLLisioir  ni  a  Slip. — Phopkllkb'b  Scbsif, — Notice. — CoBxa, 

A  ciD&I-boat  was  moored  at  a  bolkbead,  hy  Itoet  saflicieut  to  enable  her  to  with- 
■tood  all  tbe  ordlnarj  fbrcea  of  wind  and  tide.  A  large  propeller,  «ith  a  screv 
11  feet  9  inches  in  diameter,  waa  lying  >t  the  pier,  with  her  atern  toward*  tiie 
canal-boat,  and  10  to  "in  feet  distant  A  abort  time  before  tbe  sailing  of  tbe 
propelleT.  ber  engine  was  put  in  moUon,  maliiDg  about  SO  reTolutiona  a  minute. 
Thia  was  done  without  an;  cotice  to  the  canal-boat,  sad  the  current  made  by  her 
screw  parted  the  caaal-boats  fasls,  whirled  her  round  in  the  slip  three  timea.  and 
drove  her  against  the  bulkhead  with  sncb  foroe  as  to  sink  her  ; 

Biiid,  That  the  propeller  bad  no  right  to  set  in  motion  euch  a  current  of  water,  in 
a  crowded  slip,  withont,  tq  some  waj,  notlfjing  vessels  likely  to  be  affected  by 
it,  so  aa  t«  give  them  opportunity  to  protect  themeelTea  fhtm  It,  by  getting  out 
extra  fasts,  and  that  tbe  propeller  was  liable  for  the  damages. 

The  qnwUon  being  a  new  one,  no  costs  were  awarded  against  tbe  propeller. 

Bbmedict,  J.  Tbis  is  an  action  brought  to  recover 
of  the  steamer  Leo,  the  value  of  the  canal-boat  Almira, 
sunk  in  the  slip  at  Pier  16,  in  the  East  river,  on  the  13th 
of  April,  1869. 

As  to  tbe  facts,  there  is  little  dispute.  They  are  as 
follows :  The  canal-hoat  was  moored  at  Pier  16,  and 
was  there  securely  fastened  to  the  bulkhead,  by  two 
strong  lines,  su£Scient  to  enable  ber  to  withstand  all  the 
ordinary  forces  of  wind  or  tide. 

The  Leo,  an  ocean  propeller,  having  a  screw  11  feet 
9  inches  in  diameter,  was  lying,  at  the  same  time,  at  Pier 
16,  her  stem  towards  the  canal-boat,  and  from  40  to  75 
feet  therefrom.    On  the  13tb  of  April,  which  was  the 
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sailing  day  of  the  steamer,  and  about  three-quartan  «f 
an  hour  before  her  sailing  hour,  tbe  Leo,  'wliile  moored 
as  above  described,  staitod  her  screw,  which  was  caused 
to  revolve  at  the  rate  of  about  30  revolutions  per  minute. 
The  water  was  low,  and  this  action  of  the  screw  threw  a 
strong  current  of  water  directly  towards  the  bulkhead^ 
at  which  the  canal-boat  was  moored,  with  sufficient  force 
to  imrt  the  lines  holding  the  canal-boat,  which  was  whirled 
around  in  the  slip  some  three  times,  in  spite  of  the  efforts 
of  the  crew  to  check  her,  and  then  driven  against  the 
bulkhead,  whereby  she  was  so  injured  that  she  sank,  and 
was  wholly  lost. 

No  notice,  of  any  kind,  was  given  from  the  propeller, 
of  her  intention  to  start  her  screw,  but,  as  soon  as  those 
on  board  were  notified  that  the  canal-boat  had  broke 
loose,  the  screw  was  stopx>ed — not,  however,  in  time  to 
prevent  the  accident  which  followed. 

These  facts  present  a  novel  question,  as  to  the  proper 
mode  of  using  the  large  screws,  which  have,  of  late,  to 
so  great  an  extent,  superseded  side-wheels,  as  the  pro- 
pelling power  of  ocean  steamers.  It  would  appear,  from 
the  evidence  in  this  case,  that  it  is  a  usual  precaution, 
adopted  by  ocean  steamers  in  this  port,  just  before  start- 
ing for  sea,  to  slowly  work  their  engines  for  a  while,  in 
order  to  ascertain  their  exact  condition,  and  insure  their 
being  in  proper  running  order,  when  the  ship  proceeds 
to  sea.  With  side-wheels,  this  action  of  the  engines, 
while  the  vessel  is  fast  in  the  slip,  does  not  seem  to  have 
been  attended  with  any  considerable  danger  to  other 
vessels  in  the  same  slip ;  at  least,  I  have  never  known  of 
any  such  cases,  and  feel  quite  confident  that  I  should 
have  known,  if  such  had  occurred  with  any  considerable 
frequency.  That  no  damage  has  arisen  from  this  prac- 
tice of  the  side-wheel  steamers,  is  owing,  no  doubt,  to 
the  fact,  that  side-wheels,  while  they  move  only  the  sur- 
face of  the  water,  are  also  near  midship,  and  the  force 
of  the  current  caused  by  them  is,  therefore,  much  broken 
before  it  reaches  the  stern.    But  the  screw  is  at  'the 
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stem,  and  it  there  combines,  «t  a  single  point,  all  the 
power  which,  in  side-wheels,  is  distributed  between  the 
two  wheels.    It  is,  moreover,  under  water,  and,  when  in 
motion,  its  necessary  effect  is,  to  drive  a  column  of  water 
directly  aft.     This  current  of  water,  which  acts  with 
suflicient  power  to  propel  the  large  vessel  at  high  speed, 
against  the  heavy  head-seas  of  the  ocean,  of  course, 
when  the  steamer  is  fast  to  the  wharf,  is  driven  aft  the 
vessel  with  very  great  force,  and,  almost  necessarily, 
involves  danger  to  surrounding  vessels,  as  the  facts  of 
this  case,  as  well  as  those  in  the  case  of  The  Washingtan^ 
(2  M.  L.  CoMS^  p.  23,)  clearly  show.     And  a  question 
might,  perhaps,  arise,  as  to  the  legal  right  of  any  vessel 
to  set  in  motion,  in  the  crowded  slips  of  this  port,  a  force 
so  powerful.    Such  action  is  expressly  forbidden  in  the 
river  Tbaflies.    (See  Thames  Conservatory  By-LawSy  1860.) 
But,  upon  the  evidence  in  this  case,  the  question  is  nar- 
rowed to  determining  whether  such  a  force  can  be  set  at 
work,  without  giving  previous  notice  to  surrounding  ves- 
sels, so  as  to  enable  them  to  protect  themselves  against  it. 
To  such  a  case,  the  maxim,  sic  utere  tuo^  ut  alienum  non 
lisdas  applies,  and  it  must  be  held  that,  if  the  propellers 
have  any  right  at  all  to  turn  their  screws,  when  the  vessel 
is  fast  in  the  slip,  it  is  certainly  accompanied  with  the  duty 
of,  in  some  way,  notifying  vessels  likely  to  be  affected, 
so  as  to  give  them  the  opportunity,  by  getting  out  extra 
lines,  or  otherwise,  to  protect  themselves  against  the 
current,  which  must  flow  from  the  motion  of  the  screw. 
In  the  present  case,  it  is  not  pretended,  that  any  pre- 
vious notice  of  intention  to  set  the  screw  in  motion  was 
given  by  the  steamer,  and  she  must,  accordingly,  be  held 
liable  for  the  damage  which  ensued. 

On  account  of  the  novelty  of  the  question  raised,  I 
award  no  costs  against  the  steamer. 

For  libellant,  0.  FrisUe. 

For  claimant,  J.  K.  Murray. 


672  EASTERN  DISTRICT  OF  NEW  YORK. 

The  Steam  Tug  E.  W.  Gorgni. 


DECEMBER,  1869. 

THE  STEAM  TUG  E.  W.  GOEGUS. 

Collision  at  Atlahtig  Dook8.^Nabbow  Pabsaob. — Signal. 

The  Bteam  tug  E.  W.  Goigos  wu  intending  to  come  out  of  the  Atlantic  Docks,  the 
entrance  to  which  is  by  a  narrow  gap  between  piers,  on  which  are  boilt  ware- 
houses which  obstruct  the  view,  except  opposite  the  entrance.  She  blew  her 
whistle,  88  a  signal  of  her  intention  to  go  oat,  and,  hearing  no  answering  signal, 
entered  the  gap.  She  then  discovered  the  steam  tog  W.  S.  Earle,  coming  into 
the  dock,  and  at  once  stopped,  bnt  the  two  vessels  came  together: 

Seld,  That,  whether  the  faUnre  of  the  Gorgos  to  hear  any  signal  from  the  Earle 
arose  from  the  fact  that  the  latter  gave  no  signal,  or  from  the  coincidence  of  tiie 
Earle's  whistle  with  that  of  the  Gorgns,  in  either  case,  there  was  no  negligence 
on  her  part,  and  as  no  subsequent  negligence  was  shown,  the  liftl  against  her 
must  be  dismisaed. 

Benedict,  J.  Tbe  collision,  which  is  the  foundation 
of  this  action,  occurred  on  the  20th  of  November  last,  in 
the  day  time,  at  the  mouth  of  the  entrance  to  the  At- 
lantic Docks,  between  two  steamboats,  one  of  which,  the 
William  S.  Earle,  was  intending  to  enter  the  docks,  and 
the  other,  the  E.  W.  Gorgus,  was  passing  out  of  them. 

It  is  clear,  upon  the  evidence,  that  the  Gorgus  gave 
the  usual  signal,  indicating  her  intention  to  pass  out 
through  the  gap,  and  it  seems,  also,  clear  that  she  heard 
no  signal  from  the  Earle,  until  it  was  too  late  for  her  to 
avoid  the  Earle,  by  stopping.  Whether  her  failure  to 
hear  any  signals  from  the  Earle  arose  from  the  absence 
of  such  a  signal,  or  from  the  coincidence  that  the  signal 
from  the  Earle  was  blown  at  the  same  instant  with  the 
whistle  of  the  Gorgus,  and,  therefore,  not  heard,  would 
not  affect  the  question  of  negligence,  on  the  part  of  the 
Gorgus. 

As  soon  as  the  Gorgus  passed  the  comer  of  the  build- 
ings, which  surround  the  dock,  and  hide  the  gap  from 
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approaching  vessels,  the  Earle  was  seen,  and  the  Gorgus 
stopped,  and  I  see  nothing,  in  her  subsequent  conduct, 
which  indicates  negligence. 

The  proofs,  therefore,  failing  to  fasten  any  negligence 
upon  the  Gorgus,  which  conduced  to  the  collision,  the 
libel  must  be  dismissed,  with  costs. 


For  libeUant,  F.  A.  WUoaz. 

For  claimant,  Beebe^  Danohue  <&  Cooke. 
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Ovvm^Qt  Default.— ATTACHifEKT. 

Process  being  issued,  with  an  attachment  clause,  the  marshal  attached  property 
of  the  respondents,  but  afterwards  discharged  it  from  custody,  without  any 
order  of  Courts  and  served  the  process  upon  them  personally.  On  the  return  of 
the  process,  a  default  was  taken  against  them,  which  they  moved  to  open.  The 
libeUant  insisted  that,  as  a  condition  of  opening  the  default^  they  should  be  re- 
quired to  give  secarity,  as  on  a  discharge  of  property  attadied : 

S^d^  That,  under  the  circumstances  of  the  case,  the  condition  was  a  reasonable 
one,  and  that  the  default  would  be  opened,  without  costs,  on  the  respondents 
executing  such  a  stipulation. 

Benedict,  J.  This  is  a  motion  to  open'  a  default, 
taken  against  the  defendants,  for  failure  to  appear  and 
answer,  on  return  of  the  process. 

The  default  appears  to  be  regular,  and  the  libeUant 
now  asks  that,  if  it  is  to  be  opened,  and  the  defendants 
are  to  be  allowed  to  come  in  and  defend,  it  be  upon  the 
condition  that  they  give  security,  as  upon  a  release  of 
^  attachment  of  property  seized  under  the  attachment 
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clause  of  the  process.  This  coDdition  is  demanded,  upon 
the  ground  that,  by  the  action  of  the  defendants,  the 
libellants  have  been  improperly  deprived  of  the  right  to 
require  such  secority. 

It  appears  that,  upon  the  filing  of  the  libel,  the  pro- 
cess was  issued,  with  the  usual  attachment  clanse,  and 
that,  in  point  of  fact,  the  marshal,  before  serving  the 
defendants,  did,  by  virtue  of  the  process,  attach  certain 
property  belonging  to  them,  which  property,  it  also  ap- 
pears, was  thereafter,  without  the  order  of  the  Court, 
released  from  custody  by  the  marshul,  and  the  defend- 
ants then  personally  served.  It  also  appears,  from  the 
papers  before  me,  that  the  defendants  are  residents  of 
Brooklyn,  and  so  appear  in  the  Directory,  but  it  is  no 
where  stated  that  they  were  within  reach  of  the  process, 
or  possible  to  be  found,  up  to  the  time  of  the  attachment 
of  their  property.  Nor  is  any  explanation  of  the  release 
of  the  property  attempted.  For  aught  that  appears,  the 
defendants  might  have  intentionally  kept  beyond  the 
reach  of  the  process,  nntil  after  their  property  was 
seized,  and  then  obtained  its  discharge  by  some  impor- 
tunity. 

The  marshal  having,  in  point  of  fact,  and,  as  it  most 
be  presumed,  in  good  faith,  attached  the  property  of  the 
defendants,  as  being  defendants  impossible  to  find,  conld 
not  properly,  without  the  order  of  the  Coort,  release  the 
property.  He  had  the  right,  and  was,  indeed,  bound,  to 
take  all  necessary  time  and  pains  to  satisfy  himself  as  to 
bis  ability  to  find  the  defendants,  before  attaching  their 
property,  bnt,  having  once  made  an  attachment,  it  prop- 
erty belonged  to  the  Ooort  to  say  whether  the  attachment 
was  justified,  or  not.  No  explanation  whatever  being 
given  by  the  defendants,  in  regard  to  the  release  of  the 
property,  and  the  defendants  showing  themselves  able 
to  give  security,  without  inconvenience,  I  am  of  the 
opinion  that,  under  the  circumstances  of  the  case,  the 
libellants  may  properly  ask,  as  a  condition  of  opening  a 
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regular  default,  to  be  put  in  the  same  position  which 
they  would  have  been,  had  the  property  not  been  re- 
leased. 

Let  the  default  be  opened,  without  costs,  upon  the 
defendants  filing  the  usual  stipulation  given  upon  the 
discharge  of  property  attached  in  actions  in  personam. 


For  libellant,  Beebej  Donahue  c&  Cooke. 
For  respondent,  Mitchell  <&  S^mour. 
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COHBCON  CaRRDBB.— Loss  BY  COLLISIOK. — ^PlRB.— BiLL  OF  LaDINO. 

A  steAmer  and  a  schooner  ooUided  on  Long  Island  Sound,  in  the  night.  The 
staamer  was  bound  from  New  Tork  to  New  Haven,  and  the  schooner  was  close- 
hanled,  on  a  course  nearly  at  right  angles  with  the  steamer^s  course,  and  kept 
that  coarse  unchanged.  The  steamer  also  kept  her  course  unchanged,  uniil 
close  upon  the  schooner,  which  she  did  not  see,  as  she  claimed,  until  it  was  too 
late  to  avoid  her.  The  schooner  struck  the  steamer  on  her  starboard  side, 
making  a  large  hole  in  her,  into  which  the  water  rushed.  When  it  reached  the 
lower  furnaces,  flames  burst  out,  and  soon  enyeloped  the  boat.  As  the  fire 
burnt  off  her  upper  works,  and  as  she  filled,  she  slowly  sank,  rolling  over  as  she 
filled.  Libels  were  filed  against  her,  by  several  owners  of  the  cargo  on  board. 
Some  of  the  cargo  was  shipped  on  simple  receipts,  and  some  on  bills  of  lading- 
containing  the  following  clause:  "Dangers  of  the  seas,  fire,  water,  breakage, 
leakage,  and  all  other  accidents  excepted— the  risk  of  all  which,  it  is  stipulated, 
shall  be  borne  by  the  owner." 

Held,  That,  if  the  schooner  was  not  seen,  as  claimed  by  tl/e  steamer,  until  it  was 
too  late  to  allow  of  any  change  of  her  course,  there  was  negligence  on  the  part 
of  those  in  charge  of  the  steamer,  in  not  seeing  her  sooner ; 

That  the  restriction  in  the  bills  of  lading  could  not  relieve  the  yessel  from  loss 
occasioned  by  such  negligence ; 

That  the  fire  must  be  considered  as  an  incident  of  the  collision ; 
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That,  if  it  were  true,  as  claimed,  that^  bnt  for  the  fire,  the  Teasel  would  not  have 
sunk,  and  could  have  beeu  towed  in,  such  a  oonsideration  would  not  have  the 
effect  to  screen  the  carrier,  whatever  might  have  been  its  weight  in  a  qnesdon 
between  insurers  and  insured;  moreover,  it  was  not  proved  that  these  particu- 
lar goods  were  burned,  or  sunk  in  the  boat; 

That  there  was  no  defence,  under,  the  Act  of  March  8, 1861 ; 

That  the  vessel  was  liable,  therefore,  to  all  the  libellants. 

Benedict,  J.  These  actions  (fourteen  in  all)  were 
separate  proceedings  in  rem^  instituted  against  the  steam- 
boat City  of  Norwich,  by  various  shippers  of  cargo,  to 
recover  the  value  of  certain  goods,  which  were  received 
on  board  the  steamer,  for  transportation  to  New  York, 
but  were  never  delivered.  After  the  seizure  of  the  ves- 
sel, under  processes  issued  upon  several  of  the  libels,  it 
being  made  to  appear  that  the  claims  likely  to  be  brought 
against  her,  arising  out  of  the  same  disaster,  would  ex- 
ceed her  value,  she  was  bonded  in  her  full  value,  the 
stipulation  to  be  for  the  benefit  of  all  parties  who  might 
come  into  this  Court  and  file  libels  against  her,  for 
damages  caused  by  the  same  disaster.*  After  the  dis- 
charge of  the  vessel  under  such  a  stipulation,  one  or  two 
other  libellants  commenced  proceedings  in  this  Court, 
and  were,  on  motion,  declared  to  be  entitled  to  the  bene- 
fit of  the  stipulation  given  for  the  vessel,  and  all  the  cases 
have  been  heard  together  upon  their  respective  pleadings 
and  proofs,  and  are  now  to  be  disposed  of. 

The  various  actions  may  be  divided  into  two  classes 
— one,  where  the  goods  sued  for  were  shipped  under  a  bare 
receipt,  without  any  limitation  of  liability  on  the  part  of 
the  carrier ;  the  other,  where  there  was  a  bill  of  lading 
containing  the  following  clause  :  '^  Dangers  of  the  seas, 
fire,  water,  breakage,  leakage,  and  all  other  accidents  ex- 
cepted— the  risk  of  all  which  it  is  stipulated  shall  be 
borne  by  the  owner."  In  other  respects  all  the  casea 
are  alike. 

*  For  this  stipulation,  and  the  decision  under  which  it  was  given,  see  1  Ben,, 
p.  89. 
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The  proofs  showed  the  loss  of  the  goods  to  have  oc- 
curred as  follows : — 

The  steamer,  while  proceeding  from  New  Haven  to 
New  York  in  the  night,  and  when  in  the  Sound,  some 
seven  or  eight  miles  north  easterly  of  Eaton's  Neck, 
came  in  collision  with  the  schooner  General  Van  Vliet, 
which  was  sailing  close  hauled,  on  a  course  nearly  at 
right  angles  with  that  of  the  steamer.  The  steamer  was 
seen  from  the  schooner  at  some  distance,  and  the  course 
of  the  schooner  was  held  unchanged.  The  steamer  also 
held  her  course  unchanged,  until  close  upon  the  schooner, 
when  it  was  too  lute  to  alter  her  course  or  materially 
check  her  speed,  and  the  vessels  came  in  violent  contact, 
at  nearly  right  angles  with  each  other.  The  steamer  re- 
ceived the  blow  on  her  larboard  side,  about  sixty  teet 
abaft  the  stem,  where  her  hull  was  stove  by  the 
schooner's  bow,  a  large  hole  being  made,  through  which 
the  water  at  once  poured  in  large  volume.  In  a  very  few 
moments  after  the  blow,  the  water  in  the  steamer  reached 
the  lower  furnaces,  and  at  once  flames  burst  out,  which 
shortly  enveloped  the  boat.  As  the  fire  burned  off  her 
upper  works,  and  as  she  filled,  the  steamer  sank  slowly, 
rolling  over  as  she  filled,  and  finally  resting  at  the  bot- 
tom, upside  down.  Much  evidence  was  introduced 
on  both  sides  tending  to  show  the  cause  of  the  col- 
lision, which  I  have  carefully  considered,  and  as  to 
which  I  deem  it  sufiicient  to  say,  that,  if  it  be  .true,*  as 
claimed  by  the  steamer,  that  the  schooner  was  not  seen 
from  the  steamer,  until  the  vessels  were  too  close  to- 
gether to  admit  of  any  change  of  course  on  the  part  of 
the  steamer,  there  was,  in  my  opinion,  negligence,  on  the 
part  of  those  in  charge  of  the  steamer,  in  not  seeing  the 
schooner  as  soon  as  they  might  have  done,  and  in  time  to 
have  avoided  her. 

The  collision  which  is  claimed  to  have  caused  the  loss 
of  the  goods  beii^g  thus  found  to  have  arisen  from  the 
negligence  of  the  carrier,  it  follows  that  the  libellants 
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are  entitled  to  recover,  as  well  those  having  bills  of  lad- 
ing as  those  having  simple  receipts,  for  it  most  be  con- 
sidered to  have  been  settled  that,  while  a  carrier  may 
restrict  his  liability  by  contract,  snch  restrictions  as  ap- 
pear in  these  bills  of  lading  do  not  relieve  from  losses 
caused  by  the  negligent  navigation  of  his  master  and 
crew.    (1  Pa/r.  M.  i.,  jp.  171-191.) 

Bnt  it  is  said  that  the  goods  in  question  were  lost  by 
the  fire,  and  not  by  the  collision,  and  that  the  fire  was 
accidental,  and  not  the  result  of  negligence.  My  opin- 
ion, however,  is,  that  the  fire  must  be  considered  to  have 
been  simply  an  incident  of  the  collision,  a  natural  result, 
almost  sure  to  follow  such  a  blow  inflicted  in  eert^ 
places  upon  such  a  vessel  as  this  steamer — ^a  result 
which,  in  this  instance,  did  follow  the  blow  almost  im- 
mediately and  directly — ^and,  as  between  the  shippers  and 
the  ship,  in  law,  a  result  of  the  negligence  which  brought 
the  steamer  in  contact  with  the  schooner. 

Indeed,  the  answer  in  the  fourth  article  describes  the 
Ifire  as  caused  by  the  collision,  and  supposes  it  to  be  prop- 
erly chargeable  to  the  bad  navigation  of  those  on  board 
the  schooner. 

I  have  not  overlooked  the  argument  which  has  been 
drawn  from  a  line  of  proof,  tending  to  show,  from  the 
specific  gravity  of  the  steamer,  that,  in  the  absence  of 
the  fire,  the  vessel  would  not  have  sunk  below  her 
promenade  deck,  and  could  then  have  been  towed  ashore, 
and  her  cargo  saved ;  and,  were  this  an  action  upon  a 
policy  of  insurance  against  fire,  it  might  be  held,  upon 
8uch  proof,  that,  as  between  the  insurers  and  insured,  tiie 
sinking  of  the  vessel  was  caused  by  fire ;  for  fire,  which 
was  insured  against,  was  one  cause  of  the  loss.  But  here 
the  actions  are  against  the  carrier,  who  undertook  to 
carry  with  care,  and  is  shown  guilty  of  a  negligence 
which  set  in  motion  a  train  of  circumstances,  not  neces- 
sarily indeed,  but  naturally,  leading  to  the  loss  which 
occurred.     The  distinction  between  such  actions  and 
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^K^tions  upon  policies  of  insurance  will  be  found  stated 
in  CHU  T.  Ths  Chneral  Iran  Screw  CoUier  Co.  (1  Cam. 
JPfoa^,  600.) 

And  besides,  the  burden  of  proof  being  upon  the  car- 
rier, it  is  not  here  shown  that  the  particular  goods  sued 
for  were  burned  by  the  fire  or  sunk  in  the  boat.  The 
evidence  shows  that  some  of  the  cargo  was  burned,  and 
some  sunk  in  the  boat,  and  that  some  floated  off,  and 
was  either  picked  up  or  lost  in  the  water.  But  there  is 
no  evidence  disclosing  what  became  of  these  particular 
^oods.  All  that  is  shown  in  regard  to  them  is,  that  they 
were  received  by  the  carrier  and  never  delivered,  and 
that  all  the  cargo  was  involved  in  the  disaster  of  the 
17th  of  April. 

The  proofs,  therefore,  fail  to  make  out  a  foundation 
for  the  argument  derived  from  the  effect  of  the  fire  upon 
the  specific  gravity  of  the  steamer  and  cargo. 

These  views  dispose  of  the  argument,  which  was 
based  upon  the  Act  of  March  3d,  1851.  Assuming  that 
this  steamer  was  not  excluded  from  the  effect  of  the  Act 
by  the  seventh  section— a  question  which  has  not  been 
raised  upon  this  argument — and  assuming,  also,  that  the 
Act,  although  confined,  in  terms,  to  the  owners,  can  be 
construed  as  applying  also  to  the  vessel — ^neither  of 
which  questions  I  here  decide — it  appears  to  be  clear, 
that  the  first  section  of  the  Act  can  have  no  application 
in  a  case  where  fire  is  but  an  incident  of  a  collision. 
Losses  by  collision  are  provided  for  in  a  subsequent  sec- 
tion, where,  by  the  terms  of  the  statute,  the  owners  are 
made  liable  for  such  losses,  to  the  extent  of  their  interest 
in  the  vesseL 

My  conclusion,  accordingly,  is,  that  these  respective 
libellants  are  entitled  to  recover,  of  this  steamer,  the 
amount  of  the  damages  by  them  sustained  by  reason  of 
the  non-delivery  of  their  goods.  A  decree  will  be,  ao* 
cordingly,  entered,  with  orders  of  reference  to  ascertain 
and  report  the  amount  of  such  damages. 
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Collision  in  New  Tobk  Habbob. — Tow-boat.— Vbsbsl  at  Anghob. — 

Sudden  Qalb. 

A  tow-boat,  with  thirty  canal-boats,  four  barges,  and  a  sloop  in  tow,  was  bound 
dova  the  North  river,  with  an  ebb  tide.  In  passing  a  large  steamer,  which  lay 
at  anchor,  the  hawser  tier  straek  the  steamer,  and  two  of  the  canal-boats  were 
•nnk.  The  dpfeooe  set  up  was,  that  a  sadden  squall  of  wind  stmck  the  steamer^ 
as  the  tow  was  passing  at  a  proper  distance,  and  drove  her  into  the  tow : 

Beld,  Thai  the  defence  had  not  been  made  oat,  but  that  the  collision  was  ooca- 
sioni^d  by  lack  of  precaution  on  the  part  of  the  pilot  of  the  tow-boat. 

Benedict,  J.  These  two  actions,  which  have  been 
tried  together,  were  brought  to  recover  the  amount 
ot*  the  injury  caused  to  the  cargoes  of  two  canal- 
boats,  the  Emma  Davis,  and  the  William  Burr,  by  a  col- 
lision, which  occurred  in  the  North  river,  on  the  16th  of 
September,  1869,  between  the  steamship  Borussia,  and 
the  steamboat  Alida  and  her  tow,  of  which  the  canal- 
boats  named  formed  a  part. 

It  is  not  contended  by  either  party,  that  the  collision 
was  caused  by  any  fault  on  the  part  of  the  canal-boats* 
The  sole  question  is,  whether  it  was  caused  by  negli- 
gence on  the  part  of  the  Alida,  which  was,  at  the  tirne^ 
towing  the  boats. 

The  tow  of  the  Alida  consisted  of  two  barges  on  each 
side,  and  a  hawser  tow  of  thirty  canal-boats,  arranged  in 
six  tiers  of  five  boats  each — astern  of  which,  were  a 
sloop  and  two  barges,  on  a  stem  hawser  some  220  fath- 
oms long.  The  tow  was  bound  down  the  North  river, 
upon  an  ebb  tide,  and  the  Borussia,  a  large  sea-going 
propeller,  was  lying  at  anchor,  near  the  middle  of  the 
river,  off  the  dock  of  the  Hamburgh  steamers* 
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As  the  Alida  and  her  tow  came  down  to  the  Bornssia, 
she  determined  to  pass  to  the  eastward  of  the  steamer — 
that  is,  between  the  steamer  and  the  New  York  shore — 
and  she  did,  herself,  so  pass  in  safety ;  but,  in  passing, 
her  hawser  tow  came  in  contact  with  the  bows  of  the 
steamer,  and  the  canal-boats  Emma  Davis  and  William 
Burr  brought  up  heavily  upon  the  Borussia,  and  her 
chain,  and  were  so  injured  that  their  cargoes  were  totally 
destroyed. 

The  defence  of  the  Alida,  as  now  made,  is,  that  the 
collision  was  occasioned  by  an  event  purely  fortuitous, 
namely,  a  sudden  squall  of  wind,  which  struck  the  Bo- 
russia, as  the  Alida  was  passing  at  a  proper  distance, 
and  drove  her  to  the  eastward  and  into  the  tow. 

In  support  of,  and  in  opposition  to,  this  defence,  a 
mass  of  testimony  has  been  taken,  which  is  noticeable 
for  its  bold  and  inexplicable  contradictions.  It  has  all 
received  my  best  attention,  aided  by  the  careful  briefs 
of  the  respective  advocates,  and  it  has  failed  to  satisfy 
my  mind  that  the  disaster  was  caused  as  claimed  by  the 
defence.  On  the  contrary,  I  can  entertain  no  doubt, 
after  weighing  the  evidence  with  care,  that,  if  that  pre- 
caution had  been  exercised  by  the  pilot  of  the  Alida, 
which  the  circumstances  required,  and  which  the  law 
imposed  upon  him,  he  would  have  avoided  the  vessel  at 
anchor,  and  the  collision  would  not  have  occurred.  I 
must,  accordingly,  hold,  that,  the  collision  was  occa- 
sioned by  the  fault  of  the  Alida,  in  not  avoiding  the 
Borussia,  as  she  was  bound  to  do. 

I  content  myself  with  this  announcement  of  the  re- 
sult of  my  examination  and  comparison  of  the  testimony, 
not  deeming  it  necessary  to  spread  out,  in  a  lengthy 
opinion,  the  various  portions  of  this  mass  of  evidence, 
which  have  led  me  to  the  conclusion  arrived  at,  as  all  of 
it,  I  am  glad  to  believe,  will  be  placed  before  the  appel- 
late Court,  and  my  error,  if  I  have  fallen  into  one,  then 
corrected. 
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The  decrees  will^  therefore,  be  in  fiiTor  of  the  libel- 
laoto,  with  orders  of  reference  to  ascertain  the  smoont 
of  d«nage« 


For  libellants,  T.  E.  SUBmtm. 
For  claimants,  (Z  Tan  Santvoord. 
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Thereaend  appearaiice  of  n  partj 
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1  the  eerrico  of  process,  sod 
coafem  jariadictioD  so  hr  u  the  per- 
■OD  IB  conceroed. 

Bach  juriBdictiOD,  when  once  con- 
ferred, cannot  be  withdrawn  by  the 
act  of  the  part;  who  bM  «o  appeared, 
withoat  the  enneent  ofthe  Court,  or 
of  the  proBecatingpartj. 

On  a  petiUrjn  by  an  assignee  in 
baubraptcj,  aeeking  to  set  aside 
tranafera  of  property  by  the  bank- 
mpta  to  K..  the  Court  made  an  order 
requiring  K.  to  show  cense  why  tho 
prayer  of  the  petition  should  not  be 
granted,  which  order  was  personally 
■erred  on  K,  in  lUinois.  Thereupon 
•  general  appearance  for  K..  by  an 
attorney,  was  filed  with  the  Clerli  of 
the  Coort,  and  served  on  the  attorney 
for  the  ifetitioner,  and  proceedini^  on 
the  order  to  show  eanae  stood  over 
for  the  party  to  answer.  On  the  ad- 
journed day,  the  attorney  fur  K,  filed 
a  withdrawal  of  Ua  appeBrBDCe  for 
K.,  atsHng  that  the  aame  had  "  been 
made  by  mietake." : 

Stld,  That  the  attorney  had  no 
right  to  witlidraw  such  appearance 


without  application  to  the  Court  for 
leave  to  withdraw  It,  and  that  the 
Court  bad   jurisdiction    orer  K.  to 
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for  the  faithful  performanoe  of  VaAr 
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Court  Id. 
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as  to  the  cousiderstiun  of  conveyances 
of  land  to  the  attorney  by  the  bank- 
ropt,  end  by  the  attorney  to  the 
bankraptfs  wile,  are  not  within  the 
pHvilege  of  confidential  communica- 
tion between  attorney  and  client. 
Btllit  ■£  Utiliffan't  Cat,  88t 

Stt  APFtAKUIOK. 

PEioncK  (BAMmupTor),  20. 


BANKRUPTCY  ACT. 

SM,  227,  2SS,  8S7 


681 


INDEX. 


26,  888, 
192,  846, 

205,  867,  455, 

15,  876,  485, 

16,  87, 

287,  496, 

888, 

8,  28,  162.  167,  287,  858, 

21,  50,  66,  107,  181,  166, 

208,  288,  260,  880, 

16,  218, 

182,  203, 

627, 

147,  862, 

156,  284,  869,  885,  484.  528, 


211, 


167 
468 
454 
464 
66 
489 
667 
487 
666 
566 
481 
192. 
527 
432 
432 
582 
888 
464 
566 
346 
854 
422 
218 


BANKRUPTCY. 


1.  Where,  afler  a  bankrupt  bad  filed  bis 
petition  in  bankruptcy,  be  was  ar- 
rested under  an  order  of  a  8tate 
Court,  and,  while  under  arrest,  ob- 
tained from  the  bankruptcy  Court  an 
prder  Btayins^  proceedings  in  the 
action  in  which  he  was  arrested,  and 
the  creditors,  not  having  proved  their 
debt  in  the  bankruptcy  proceedings, 
moved  to  set  aside  the  stay : 

Held,  That  their  debt,  being  for 
merchandise  sold  at  an  agreed  price, 
was  provable  under  the  19th  section 
of  the  bankruptcy  act,  and  was  made 
by  the  33d  section  none  the  less  so, 
because  it  might,  under  that  section, 
be  a  debt  which  could  not  be  dis- 
charged; 

That  no  consequences  can  be  al- 
lowed, under  the  21s.  section,  to  flow 
firoro  proving  a  debt,  which  are  in- 
consistent with  the  provisions  of  the 
83d  section.  Therefore,  so  much  of 
the  2l8t  section  as  imposes  a  penalty 
for  proving  a  debt,  cannot  be  con- 
strued as  applying  to  a  debt  which, 
by  the  88d  section,  is  not  discharge- 
able.   Myron  Bounber^M  Case,         14 

2.  Where  a  bankrupt,  for  a  year  before 
filing  his  petition,  was  engaged  in  the 
business  of  buying  and  selling  furni- 
ture on  his  own  account,  having  a 
shop  where  bis  goods  were  displayed 
and  sold : 


Beld,  That  he  was  a  merchant  or 
tradesman,  under  the  29th  aection  of  ^ 
the     Bankruptcy     Act      IfewmaH^i 
Cau,  20 

8.  Where  a  bankrupt  kept  no  books  but 
two  memorandum  hooka,  from  which 
be  could  not  tell  the  amount  of  the 
business  he  had  done,  or  the  parUcu- 
lara  and  consideration  of  debts  due  to 
and  by  his  principal  debtora  and 
creditors : 

Held,  That^the  bankrupt  had  not 
kept  proper  Dooks  of  account  under 
the  29th  section,  and  a  diaoharge 
must  be  refused.  id. 

4.  The  question,  what  are  prqper  books 
of  account  to  be  kept  by  a  merchant 
or  tradesman,  is  in  each  case  a  ques- 
tion of  evidence.  Id. 

5.  Where  a  bankrupt,  who  had  formerly 
'  been  a  member  of  a  firm  engaged  in 

the  insurance  brokerage  Dusineas, 
which  was  transacted  without  capital, 
was  taken  into  the  employmeut  of 
that  firm,  and  continued  for  some 
time  in  that  employ,  uking  a  promi- 
nent part  in  tbe  transaction  of  the 
business,  and  then,  he  being  dissatis- 
fied with  one  of  the  partners,  an 
agreement  was  made  whereby  the 
bankrupt's  wife  paid  to  such  partner 
$4,000,  which  he  had  paid  tor  two- 
tenths  of  the  business,  and  was  herself 
made  a  partner  in  his  place,  receiving 
two-teuths  of  the  profits,  but  not  ren- 
dering any  services,  the  object  of  that 
arraugem.nt  being  to  retain  the 
services  of  the  bankrupt  to  the  firm : 

Held,  Tliat,  under  the  circum- 
stances of  the  case,  tbe  arrangement 
was  fraudulent,  and  tbe  bankrupt  was 
the  true  owner  of  tbe  interest  in 
question,  which  he  had  fraudulently 
concealed ;  and  that,  therefore,  a  dis- 
charge must  be  refused  to  him.  JRaiMr 
boH^M  Case,  50 

6.  Where  a  bankrupt,  who  had  failed  on 
Feb.  25th,  1868,  on  that  day  made  an 
assignment  of  all  his  property  for  the 
benefit  of  all  his  creditors  without 
preference,  a.d  on  Feb.  29th,  filed  his 
petition  in  bankruptcy : 

Held,  That  even  if  the  bankrupt 
could  be  allowed  to  show,  that  he 
had  no  intention,  at  tbe  time  of  mak- 
ing his  assignment^  of  filing  a  petition 
in  bankruptcy,  yet  he  hiui  failed  to 
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show  it.  His  denial  of  sneh  intention, 
in  the  absence  of  any  confirmatory 
cirenmstances,  is  not  sufficient  to  repm 
the  presumption  which  arises  from 
the  fact. 

That,  therefore,  his  discharge  must 
he  refused.    Brodhead^$  Caie,        106 

7.  Where  a  firm  was  carrying  on  busi- 
ness in  different  places  in  Ohio  and 
Tennessee,  and  their  paper  went  to 
protest  about  April  1st,  1867,  and 
about  the  same  time  some  of  their 
establishments  were  seized  by  the 
Govemment  of  the  United  States  for 
alleged  yiolations  of  the  Internal 
Revenue  law,  and  within  a  short  time 
thereafter  they  transferred  to  seyen 
different  creditors  four  stocks  of 
goods  and  their  real  estate,  towards 
payment  of  the  debts  due  by  them  to 
such  creditors: 

BekL  That,  on  the  facts,  the  bank- 
rupts were  insolvent  when  such 
transfers  were  made ; 

That  such  transfers  of  goods  were 
giving  fraudulent  preferences,  con- 
trary to  the  provisions  of  the  39th 
section  of  the  Bankruptcy  Act,  and 
that  discharges  must  be  refused  to 
the  bankrupt.  Louis  dt  Botenham*8 
Case,  163 

8.  Where  creditors  opposed  the  dis- 
charge of  a  bankrupt  on  the  ground 
that  he  had  made  a  voluntary  assign- 
ment of  his  property  for  the  benefit 
of  his  creditors,  contrary  to  the  pro- 
Visions  of  the  Bankruptcy  Act,  and  it 
appeared  that,  after  the  assignee  had 
taken  possession  of  the  property 
under  the  assignment,  an  iostrument 
in  writing  was  executed  by  certain  of 
the  creditors,  among  whom  were  the 
opposing  creditors,  consenting  that 
the  assignee  might  transfer  the  aa- 
signed  property  to  one  R.,  and  re- 
questing said  R.  -to  "accept  such 
transfer,  take  possession  of  said 
estate,  dispose  of  the  same,  and  dis- 
tribute the  nett  avails  thereof  among 
all  the  creditors,  according  to  the 
terms  of  said  assignment,"  and  there- 
upon the  property  was  transferred  to 
Bw  by  the  assignee : 

Held,  That,  on  this  state  of  facts, 
the  opposing  creditors  were  estopped 
from  setting  up  the  assignment  in  op- 
poaition  to  the  discharge,  and  that  a 
discharge  would  be  granted  when  a 


certificate  of  conformity  was  furnished 
by  the  Register.   Sehuylei's  Case,  200 

9.  The  second  clause  of  the  88d  section 
of  the  Bankruptcy  Act  provided, 
that,  "in  all  proceedings  in  bank- 
ruptcy commenced  after  one  year 
from  the  time  this  Act  shall  go  into 
operation,  no  discharge  shal  be 
granted  to  a  debtor  whose  assets  do 
not  pay  fifty  per  centum  of  the  claims 
against  his  estate,  unless  the  assent 
in  writing  of  a  majority  in  number 
and  value  of  his  creditors  who  have 
proved  their  claims  is  filed  in  the 
case  at  or  before  the  time  of'applica- 
tion  for  discharge.**  The  year  ex- 
pired on  June  1st,  1868.  On  July 
27th,  1868,  an  Act  was  passed  de- 
claring that  the  second  clause  of  the 
88d  section  above  mentioned  "  shall 
not  apply  to  the  cases  of  proceedings 
in  bankruptcy  commenced  prior  to 
the  first  day  of  January,  1869,"  <kc., 
(16/9/0/.  aiLarae.'m): 

Held,  That  the  provisions  of  this 
latter  Act  extended  to  proceedines  in 
bankruptcy  commenced  between  June 
1st,  1868,  and  July  27th,  1868,  as 
well  as  to  proceedings  commenced  on 
and  after  July  27th,  1868.  Billings 
Case,  212 

10.  Where  the  marshal  had  taken  pos- 
session, under  an  order  of  the  bank- 
ruptcy Court,  of  the  property  of  a 
bankrupt,  including  a  steamship,  and, 
after  the  assignee  in  bankruptcy  was 
appointed,  delivered  over  the  keys  of 
tne  vessel  to  the  assignee,  ana  re- 
mained in  charge  of  ber  on  behalf  of 
the  assignee,  and  thereafter  a  libel 
was  filea  against  the  vessel,  to  re- 
cover damages  for  a  collision  which 
occurred  before  the  adjudication  in 
bankruptcy,  on  which  libel  process 
was  issued  to  the  marshal : 

Hddf  Ibat  the  libellants  must  be 
enjoined  from  attempting  to  hold  the 
vessel,  or  interfering  with  her  in  the 
hands  of  the  assignee. 

That,  if  the  kbellants  had  a  prior 
lien  on  the  vessel,  it  must  be  enforced 
by  being  submitted  to  the  arbitra- 
ment of  the  bankruptcy  Court.  Th4 
Peoples  MaU    Steamship  Co.'s  Ca»e, 

226 

11.  Where  bankrupts  appeared  to  have 
lost,  in  twenty-one  months,  a  capital  of 
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$120,000,  and  were  left  with  debts  to 
the  amount  of  $200,000,  and  it  ap 
peared  that  they  had  trusted  their 
bnaiDess  almost  exclusiyely  to  an  un- 
cle, in  whom  they  had  oonndence,  and 
who  was  able  to  make  them  believe 
that  they  were  making  large  profits 
in  bnying  and  selling  ships,  ana  who, 
by  this  means,  cheated  them,  leaving 
them  with  a  claim  aeainst  him  of 
$640,000,  on  which  nothing  could  be 
realized: 

Held,  That,  on  all  the  facts,  it  suf- 
ficiently appeared  that  the  bankrupts 
had  not  been  in  any  complicity  with 
their  uncle,  in  defrauding  their  cred- 
itors, but  had  been  themselves  de- 
frauded, and  that  discharges  would  be 
granted  to  them.    Btatt^t  Ctue,  233 

12.  A  baker,  who  buys  fiour,  which  he 
makes  into  bread,  and  sells  the  bread 
to  daily  customers,  is  a  tradesman 
within  the  meaning  of  the  29th  sec- 
tion of  the  Bankruptcy  Act,  and  is 
not  entitled  to  a  discharge,  if  he  has 
not  kept  proper  books  of  account. 
Cocks*  Case,  260 

18.  If  a  debtor,  at  any  time,  from  the 
state  of  his  circumstances,  contem- 
plates that  he  will  not  be  thenceforth 
able  to  pay  his  debts  as  they  mature, 
in  the  ordmarv  course  of  business,  he 
contemplates  msolvency. 
B.  JS.  Dihblee  &  Co:s  Case,  283 
Graham  v.  Stark,  620 

14.  The  ordinary  course  of  business 
does  not  mean  an  ability  to  turn  out 

Soods  or  other  property  to  pay  one 
ebt,  without  leaving  in  the  debtor's 
hands  assets  to  provide  for  other  debts 
as  they  become  due.  H.  E,  Dibblee 
d  Co:s  Case,  288 

16.  If  a  debtor,  knowing  that  a  debt  is 
past  due,  and  being  insolvent  or  con- 
templating insolvency,  refrains  from 
going  into  voluntary  bankruptcy,  and 
is  property  is  taken  on  legal  process, 
the  debtor  suffers  his  property  to  be 
taken  on  legal  process.  Jd, 

16.  Neither  the  question  whether  the 
property,  the  transfer  of  which  is  al- 
leged to  have  been  an  act  of  bank- 
ruptcy, shall  be  retained  by  the  cred- 
itor to  whom  it  was  transferred,  nor 
the  question  'whether  the   bankrupt 


shall  receive  his  discharge,  will  be 
affected  by  the  verdict  of  the  jury  on 
the  question,  whether  an  act  en  liank- 
ruptcy  has  been  committed.  Id, 

17.  One  member  of  a  firm,  eomposed  of 
three  persons,  which  was  indebted  to 
I.  (k.  Co.,  gave  them  a  CfinfeasioB  of 
judgment  on  February  26th,  1869.  I. 
A  Co.  kept  the  confession  till  April 
SOth,  1869,  when  they  filed  it,  entered 
judgment  for  $64,106,  and  issued  exe- 
cution to  the  sheriff,  who,  on  the  same 
day,  went  to  the  store  of  the  debtors 
and  levied  on  their  goods,  and  re- 
mained in  possession  till  about  10  P. 
M.  of  the  next  day,  when  a  transfier  ol 
$46,000  of  accounts,  bills  receivable, 
and  other  securities,  was  made  to  L  He 
Co.,  in  payment  of  the  debt.  On  the 
moruing  of  April  SOth,  before  the 
sheriff  came,  one  of  the  firm  paid 
$2,000  to  K,  upon  a  fidudary  debt  of 
$4,000,  and  the  next  day,  while  tihe 
sheriff  was  in  possession,  he  gave  E. 
$2,000  worth  Of  securities  to  pay  the 
rest  of  such  debt. 

ffeld.  That  the  giving  of  the  c  nliea- 
sion  of  judgment  did  not,  of  itself^ 
raise  a  presumption  that  the  firm  was 
insolvent  when  it  was  given ; 

That  if,  at  the  time  the  sherifiT  i^ 
peared  with  the  execution,  the  firm 
were  unable  to  pay  their  debt  to  L  ^ 
Co.,  in  the  ordinary  course  of  busi- 
ness, they  were  insolvent  within  the 
meanin?  of  the  bankruptcy  Act; 

That  if  the  taking  of  the  property 
of  the  firm  by  the  raeriff  had  the  ne^ 
cessary  effect  to  nve  to  I.  ^  Ca  a 
preference,  which  raey  would  not  have 
had  otherwise,  and  if  the  firm,  being 
insolvent  or  contemplating  insolvency, 
suffered  its  property  to  be  taken  on 
that  execution,  tney  intended,  in  law, 
to  give  the  preference  which  the  tak- 
ing of  the  property  conferred; 

That  if  the  transfer  of  the  Ist  of 
May  put  I.  <k  Co.  in  a  better  position, 
as  to  their  debt,  than  they  occupied 
by  reason  of  their  levy,  that  gave 
them  a  preference  which  the  law  for- 
bids ; 

That  the  fact  that  the  confesdon  of 
judgment  was  signed  by  only  one 
member  of  the  firm,  did  not  impair 
the  effect  of  tiie  judgment  in  deter- 
mining the  question  of  bankruptcy ; 

That  the  fact  that  the  debt  to  K 
was  a  fiduciary  debt,  was  not  of 
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sequence,  nor  was  the  fact  that  E. 
pressed  for  payment  of  it.  Id, 

18.  C,  a  member  of  a  firm,  transferred 
to  S.,  his  partner,  by  a  written  instrn- 
ment,  all  bii  interest  In  the  firm  prop- 
erty, to  be  applied  to  the  payment  of 
the  partnership  debts,  the  assignment 
stating  that  the  firm  was  dissolved, 
'*  except  po  far  as  it  may  be  necessary 
to  coniinne  the  same  for  the  final  liqm- 
dation  and  settlement  of  the  business 
thereof."  S.  thereafter  made  an  as- 
signment of  all  the  firm  property,  in 
trust  to  pay  creditors,  with  prefer- 
ences, which  assignment  was  after- 
wards, in  a  suit  brought  by  creditors 
in  the  Superior  Court  of  the  city  of 
Kew  York,  set  aside,  as  fraudulent 
and  void,  as  against  such  crediiors, 
and  the  assignee  was  directed  to  pay 
the  creditora*  claims  out  of  the  pro- 
ceeds of  the  assigned  property  in  his 
hands,  and  did  so,  and  also  paid  other 
preferred  debts,  leaving^ but  a  small 
balance  in  his  hands.  Thereafter,  on 
the  application  of  another  creditor,  S. 
was  declared  a  bankrupt,  in  a  pro- 
ceeding against  him  alone,  and  the  as- 
signee in  c)ankruptcy  filed  a  petition 
against  the  assignee  of  8.,  praying  to 
have  that  assignment  set  aside  as 
void,  under  the  86th  and  S9th  sections 
of  the  bankruptcy  Act,  and  to  have 
the  property  which  came  to  his  hands 
under  it,  delivered  up  to  the  assignee 
in  bankruptcy: 

Held,  That  the  transfer  ftvm  C.  to 
S.  did  not  dissolve  the  firm,  and  the 
property  remained  partnership  prop- 
erty till  the  partnership  debts  were 
paid; 

That  there  must  be  an  adjudication 
of  bankruptcy  against  the  partners 
composing  the  firm,  before  any  step 
could  be  taken  in  bankruptcy  to  reacn 
thepartnership  assets; 

That  the  petitioner,  being  the  as- 
signee of  S.  alone,  could  not  call  upon 
any  one  to  account  for  such  partner- 
ship property,  and  that  his  petition 
must  De  dismissed.     8hepar<r$  Case. 

847 

19.  A  note  and  a  due  bill  given  for 
money  loaned  to  a  manufacturing 
company,  payable  on  demand,  are  not 
"  commerciaf  paper  "  within  the  mean- 
ing of  the  89th  section  of  the  Bank- 
ruptcy Act 


The  object  to  which  the  money  bor- 
rowed was  applied,  cannot  afiect  the 
character  of  the  instrument  given  as 
evidence  of  the  indebtedness.  The 
MeDermott  FaUtU  BoU  Manufaetur- 
ing  Co.'e  Caee,  869 

20.  The  **  debt  provable  under  the  Act," 
which  a  creditor  must  have  as  a  foun- 
dation for  a  petition  in  involuntary 
bankruptcy,  may  be  an  equitable  de- 
mand. 

If  the  nature  of  the  debt  is  set 
forth  in  the  petition,  which  avers  that 
the  debt  is  provable  under  the  Act, 
the  question  whether  it  is  so  provable 
is  to  be  determined  as  a  question  of 
law  and  not  of  fact.    Sigehy  v.  Willis, 

871 

21.  A  member  of  a  firm,  which  has  been 
dissolved,  is  not  entitled  to  an  adjudi- 
cation of  bankruptcy  against  his  co- 
partner on  the  eround  that  he  can 
prove  a  debt  against  him  in  respect  to 
bonds  and  mortgages  siven  by  them 
iointly,  under  the  19lh  section  of  the 
jSankruptcy  Act; 

Nor  can  he  have  such  an  adjudica- 
tion on  the  ground  of  his  having  a 
contingent  debt  against  his  copartner ; 

But,  if  one  partner  fraudulently 
misappropriates  the  partnership  funds, 
the  other  partner  may  treat  the  mis- 
appropriation as  foreign  to  the  copart- 
ntrship,  and  prove  the  claim  as  a  debt, 

Erecisely  as  though  no  partnership 
ad  existed.  /a. 

22.  A  debtor  made  an  assignment  of  all 
his  property  for  the  benefit  of  all  bis 
creditors,  without  preference.  More 
than  ten  months  afterwards  he  filed 
his  petition  in  bankruptcy,  and  bis 
discharge  was  opposed  on  the  ground 
that  he  had  made  that  assignment  **  in 
contemplation  of  bankruptcy,"  "for 
the  purpose  of  preventing  his  property 
from  being  distributed  under  the 
bankruptcy  Act."  On  being  exam- 
ined, he  testified  that  he  made  the  as- 
signment in  good  faith,  and  not  in 
Ci'Utemplation  of  becoming  a  bank- 
rupt; tnat  he  was  at  the  time  unable 
to  pay  his  debts,  and  had  suits  against 
him ;  that  he  was  advised  by  counsel 
that  he  had  a  right  to  make  such  an 
assignment ;  and  that  he  had  to  make 
it  in  order  to  save  the  property  for 
the  creditors  generally: 
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Hdd,  That  tbe  effect  of  tbe  asfliffn. 
meet  being  to  binder  and  delay  hia 
creditors,  its  ezecntioD  was  an  act  of 
bankraptcy,  iritbln  tbe  89tb  section 
of  tbe  Act;  that  tbe  debtor  execated 
it,  therefore,  in  contemplation  of  be- 
coming bankrupt,  within  the  29th 
section  of  the  Act ;  and  that  bis  evi- 
dence that  be  bad  no  contemplation 
of  becoming  bankrupt,  was  of  no 
weiffht ; 

That,  on  tbe  evidence,  be  made  the 
assignment  for  the  purpose  of  pre- 
venting the  property  from  being  dis- 
tributed under  the  bankruptcy  Act; 
and  that,  therefore,  under  tbe  29tb 
section  of  the  Act,  a  discharge  must 
be  refused.      GoldichmidCt  due,  879 

28.  A  debtor  was  arrested  on  August 
24tb,  1869,  under  an  order  of  arrest 
issued  out  of  the  Superior  Court  of 
tbe  City  of  New  York,  in  an  action 
founded  on  a  promissory  note  for 
more    than    $100.     He  immediately 

five  bail  and  was  not  linlged  in  jail, 
he  order  of  arrest  remained  in  force 
at  the  time  of  the  filing  of  a  petition 
in  involuntary  bankruptcy  against 
bim,  on  September  20th,  1869: 

Held^  That,  as  the  debtor  was  not 
actually  imprisoned  more  than  seven 
days  on  the  order  of  arrest,  be  was 
not  liable  to  be  adjudged  a  tMinkmpt, 
under  the  d9th  section  of  tbe  bank- 
ruptcy Act,  by  reason  of  what  occur- 
red under  the  order  of  arrest.  Davi£ 
Case,  482 

24.  Proof,  that  a  merchant  has  suspend- 
ed payment  of  comn^ercial  paper  and 
has  not  resumed  payment  or  it  witbin 
a  period  of  fourteen  davs,  is  not  suf- 
ficient to  authorize  an  adjudication  of 
bankruptcy  against  bim  under  tbe 
89th  section  of  tbe  Bankruptcy  Act. 
The  creditor  must  show  that  the  stop- 
page or  suspension  was  fraudulent 

Id, 

26.  A  trust  deed  of  lands  in  Florida, 
made  by  a  bankrupt,  who  remained 
in  possession  of  the  lands  till  tbe 
filing  of  his  petition  in  bankruptcy, 
will  not  be  set  aside  by  the  banJE 
ruptcy  Court  on  petition  of  the  as- 
signee, unless  such  petition  states  that 
the  lands  were  conveyed  by  tbe  bank- 
rupt in  fraud  of  his  creditors  under 


tbe  laws  of  Florida,  or  iiscts  showiiu^ 
that  they  were  so  conveyed,  waS, 
therefore,  passed  -to  tbe  assignee  un- 
der tbe  14th  section  of  tbe  baumptcy 
Act     Broome  s  Caee,  488 

26.  M.  A  C.  bad  filed  two  proofs  of  debt 
against  bankrupts,  one  for  $5.95,  and 
a  second  for  $86.61.  They  presented 
a  petition  to  tbe  Court,  praying^  for  tbe 
rejection  of  proofs  of  debt  filed  by  an- 
other creditor.  P.,  to  tbe  amount  of 
$48,668.  Thereupon  P.  presented  a 
petition,  stating  that  he  was  tbe  own- 
er of  the  debt  for  $86.61,  and 'had 
proved  it  himself  as  a  debt,  and  tiiat 
the  claim  for  $6.96  bad  no  valid  er- 
istence,  and  praying  that  tbe  claims  of 
M.  <k  C.  might  be  rejected.  On  this 
petition,  a  reference  was  bad  before 
the  register,  who  reported  that  M.  A 
C.  were  creditors  in  the  sum  of  $86.61, 
and  that  the  claim  for  $5.95  ought  to 
be  disallowed.  It  appeared  that  M.  A 
C.  bad  made  an  agreement  witb  one 
L.,  appointing  bim  their  agent  to  col- 
lect their  debt  from  the  bankrupts  at 
bis  expense,  he  to  pay  them  one-fourth 
of  what  he  should  collect  This  agree- 
ment was  claimed  by  P.  to  be  cbam- 
pertous.  It  further  appeared  that  M. 
A  C,  having  a  note  oi  the  bankrupts 
for  $178.68,  had  sold  it  to  P.  fur  leas 
than  its  face ;  that  P.,  in  making  such 
purchase,  acted  for  tbe  bankrupts; 
that  the  money  with  which  be  bought 
it  was  not  bis  own,  but  proceeds  of 
assets  which  belonged  to  tbe  bank- 
rupts when  their  petition  was  filed ; 
and  that  the  claim  which  M.  A  C.  had 
proved  was  fur  the  remainder  of  the 
note,  beyond  tbe  sum  they  had  re- 
ceived from  P. : 

ffeld.  That  the  agreement  between 
L.  and  M.  <k  C.  furnish  d  no  ground 
for  disallowing  the  claim  of  M.  A  C. ; 

That  M.  <k  C,  in  dealing  with  P., 
supposed  they  were  compromising  tbe 
note  with  tbe  bankrupts,  and  ibat  they 
could  not  prove  any  part  of  it^  or 
question  the  right  of  P.  to  prove  it^ 
aud  their  proofs  of  debt  must  oe  disal- 
lowed ; 

That  as,  under  the  22d  section  of 
the  bankruptcy  Act,  the  ezaounation 
as  to  any  proof  of  debt  might  be  made 
without  any  application  Uierefor,  and 
as  it  appeared  Irom  the  evidence  that 
.  certain  claims  held  by  P.  were  nothia, 
because  he  was  acting  for  the  bank- 
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mpto  in  purchasing  them,  they  must 
be  rejected; 

That  it  must  be  referred  to  the  reg- 
ister to  report  which  claims  onght  to 
be  rejected  on  this  ground.    Lathrop, 
.  Ca<fy  A  Burtit^  Case,  490 

27.  Secorities  nven  for  the  purpose  of 
^ving  a  preference,  are  none  the  lees 
-void  nnder  the  bankruptcy  Act  be- 
cause they  were  g^ven  in  pnrsoance 
of  a  previous  promise,  made  when  the 
debt  was  contracted,  to  give  security 
for  it.     Graham  y.  Stark,  520 

28.  Where  a  married  woman,  engaged 
in  business,  gave  the  manaeement  of 
her  aflfairs  to  her  husband,  and  was 
afterwards  adjudged  bankrupt : 

Held  That  his  acts,  knowledge  and 
intentions  in  reference  to  the  business 
most  be  held  to  be  her  acts,  knowl- 
edg'e  and  intentions.  Id. 

29.  Where  a  mortgage  was  given  by 
such  bankrupt  to  secure  a  debt,  but 
vrithont  the  creditor's  urging  its  exe- 
cation  or  asking  for  security,  but  the 
mortgage  covered  the  whole  of  the 
l>ankmpt*s  personal  property,  and  was 
not  ^ven  in  the  ordinary  course  of 
business,  and  other  mortgages  to  an- 
oUier  creditor  were  executed  at  the 
same  time: 

Heldf  That  this  mortgage  was  fraud- 
ulent and  void  under  the  bankruptey 
Aet; 

That  the  other  mortgages,  which 
were  on  the  stock  and  real  estate,  and 
were  taken  at  a  time  and  in  a  form 
which  must  necessarily  break  up  the 
bankrupt's  business,  to  secure  a  debt 
which  had  been  overdue  for  a  year 
and  a  half,  were  also  fraudulent  and 
Toid.  Id, 

SO.  One  member  of  a  firm  bought  out 
the  other,  taking  the  notes  and  brooks 
of  the  firm,  and  agreeing  to  pay  the 
dfbto  of  the  firm,  and  he  continued 
the  business  for  fourteen  months,  re- 
plenishing the  stock,  mingling  old  and 
new,  and  selling  from  either  indiffer- 
ently, so  that  it  was  impossible  to  tell 
which  were  the  firm's  goods.  He  was 
then  adjudicated  a  bankrupt,  and  the 
stock  was  sold  by  the  assignee  as  his 
goods: 

He  d.  That  the  proceeds  in  the  hands 
of  the  aesi^nee  were  to  be  held  to  be 
the  individual  estate  of  the  bankrupt. 


and  to  be  subject  to  the  payment  of 
his  individual  Jebte  before  they  could 
be  applied  to  the  payment  of  the 
debte  of  the  firm.  Montgomeriff  Cane, 

665 

81.  Where  a  creditor  had  provM  a  claim 
as  endorser  upon  a  note  made  by  the 
bankrupt,  but  it  appesred  that,  after 
the  adjudication  of  bankruptcy,  a  new 
note  had  been  given,  and  the  first 
note  taken  up: 

Held,  That  the  proof  of  debt  must 
be  disallowed.  Id, 

See  AssiovMENT,  2. 
Husband  anp  Wifk. 

JuaiSDIOTIOM,  1. 

LiBM,  4,  6. 

Plvadino.  6. 

Practice  (Bankeuptot). 

BILL  OF  LADING. 

1.  Whoever  receives  carj^  from  a  vessel 
under  a  bill  of  lading,  in  the  absence 
of  circumstances  showing  a  di£Ferent 
understanding,  is  liable  for  the  freight. 
l%e  Philadelphia  and  Reading  Sail- 
road  Co,  V,  Barnard,  89 

2.  It  is  not  necesaarv  that  a  bill  of  lading 
should  be  actually  indorsed,  or  even 
delivered,  to  a  buyer,  to  make  him  an 
assignee  of  it  Id, 

8.  Where  a  car^o  of  coal,  before  ite  de- 
livery from  the  vessel,  hnd  been  sold 
by  the  shippers  to  one  Merritt,  who 
sold  it  to  one  Blanchard,  and  he  soM 
it  to  one  Bass,  who  received  pitrt  of 
it,  and  paid  to  the  owners  of  the 
vessel  freight  on  what  he  received, 
and  refus^  to  receive  any  more, 
and  Blanchnrd  then  sold  the  rest  to 
the  renpondente,  who  received  no  bill 
of  lading,  but  received  the  coal  from 
the  vessel,  and  gave  a  receipt  for  it 
upon  the  captain's  bill  of  lading,  and 
gave  Blanchard  two  notes,  one  for  the 
price  for  the  coal,  and  one  for  the 
freight,  which  Blanchard  af^roed  to 
see  paid,  but  which  he  failed  to  pay, 
and  died  insolvent : 

Held,  That  the  respondente  were 
liable  to  the  owners  of  the  vessel  for 
the  freigiit  on  the  coal  which  they 
received.  Id, 

4.  Where  a  vessel  was  clmrtered,  in 
Buenos  Ayres,  to  bring  a  cargo  of 
hides  to  New  York,  the  charter  con- 


I^ninc  thti  olaoM:  "Tha  eh>rt«rer 
ftirniihlDg  tha  UnioK  bidet  and  boiiaa 
for  dunnage  only ;  and,  after  tha 
Taaael  waa  loaded,  ordinary  bUla  til 
lading  were  mads  out,  coDiignipg  the 
cargo  to  the  libellant ;  nnd,  on  dellrery 
of  ca^o.  part  of  U  wag  toimd  to  be 


ff^Th 


(  That,  on  the  tuAa,  the  iajnr; 
waa  canaad  by  blowing,  and  that  the 
dnnnage  wai  inntSeient ; 

That,  where  it  appeara  that  damage 
hta  been  oaoaed  by  an  ordinary  ooear- 
enoe  on  a  aea  voyage,  the  harden  of 
proof  ia  00  the  ahfp,  to  ahow  that  < 
proper  pracanllons  were  taken 
guard  against  the  danger ; 

That  tbe  olauae  abore  wt  forth  had 
no  effect  to  relieve  tbe  ship  from 


partle*  to  the  oliarter,  bat  claiming 
under  dean  billa  of  lading,  woald 
be  Itoand  by  that  claaae  ; 

That  the  ahlp   waa  liable  for  the 
damage.     TAt  mihetmitta, 

6.  Tbe  aTerment,  in  a  bill  of  lading, 
that  a  oaak  waa  "in  good  order  and 
well  conditioned,*  eilenda  only  to  its 
apparent  external  condition,  ezolnding 
■ny  implication  aa  to  ite  intrinaic 
aoaodaeeaandanffidency.  Tha  OUktm, 
148 

A.  Wbere  a  caak  of  wine  waa  delivered 
empty,  tbe  wine  having  leaked  out 
Uirougb  a  bole,  which,  on  tbe  evidence, 
the  Court  fonnd  to  have  been  a  latent 
de^  in  the  cask,  tbe  biU  of  lading 
containing  the  claaae  "  not  accountable 
for  leakan:' 

Hdd.  That  a  lou  by  Buoh  defect 
afforded  an  eiouae  for  tha  non-por- 
fonnance  of  the  bill  of  lading,  and  tbe 
burden  was  thrown  apon  tbe  consignee 
to  ahow  that  tha  loss  might  atiU  fiave 
been  avoided  by  tbe  ezerciu  r,r  »■_ 
■onable  tkitl,  diligence,  and 
on  tbe  part  erf  the  carrier ; 

Tbat,   as  such   avideaca   waa  not 

{^ven,  the   veseel   waa  not  liable  for 

Id. 


fAtaa,  the 
theloBS. 


t.  A  oaae  of  goods,  being  one  of  three 
qwoificd  in  a  bUl  of  lading,  waa  put 
over  the  ship's  aide,  npon  tbe  wbbf, 
•nd  plBoed  on  a  track  belonging  to 
fte  atlp,and  wheeled  by  an  employee 
w  the  aUp  up  Oie  wh»il  to  the  dW 


of  a  little  house,  in  which  the  Ciut«m- 
Hoase  inapectora,  who  had  charge  of 
the  diechuving  of  the  vessel,  trana- 
acted  Uidr  basineee,  and  there  one  of 
the  Inipectara  marked  it  "  P.  S.' 
(which  indicated  that  it  waa  to  be 
taken  to  a  public  store,)  and  it  waa 
then  wheeled  brther  tip  the  wharf, 
bat  wliat  waa  done  with  it  after  that 
did  not  appear,  althoogb  it  was  in  the 
coarse  of  business  for  it  to  be  d^KMitad 
in  a  part  of  the  wharf  deugnated  tor 

"""  1i  goods  as  were  to  »    '" *""" 

'e,  bat  it  could  not  b 
search  was  made  for  it  half  an  hour 
after.  The  wharf  waa  exclnsivdy 
occupied  by  the  ownen  of  tbe  ship, 
and  waa  eneloeed  on  the  inner  end 
by  a  fence,  access  throogh  which  waa 
had  by  gate*.  On  a  libel  bdng  filed 
acainet  the  ablp  far  tbe  nim-delirery 
of  the  caaa  according  to  the  bill  of 

^d.  That  (he  facts  did  not  M»- 
atitat«  any  delivery  of  tbe  case  on  tha 
wharf,  or  to  the  Costom-Honse  au- 
thoritiea.  ao  as  to  exonerate  the  veasel 
from  her  liability  nnder  the  bill  of 
lading.     The  VUU  d»  Fan*.  ST6 

B.  Where  a  shipper  of  soUon  in  SaTaonah, 
on  a  veoel  bonnd  to  New  Tork,  re- 
ceived for  It  a  bill  of  ladin",  apecify- 
ing  that  it  waa  to  be  ddlvered  lo 
order,  and  drew  a  draft  on  B.,  V.  P. 
•t  Co.,  a  firm  In  New  York,  which  he 
sold  to  a  bank  in  Savannah,  on  the 
bith  of  the  bill  of  lading  aa  seenrttjr 
for  its  payment  and  endorsed  the  UU 
of  lading  to  8.,  the  casliier  of  a  hank 
in  Hew  York,  to  which  the  dr«R  waa 
aent  for  collection,  and  the  agent  tA 
the  vessel  in  Savannah  made  a  mem- 
orandom  on  the  eliip's  oupy  of  tbe  bill 
of  lading,  tbat  the  cotton  was  to  be 
delivered  to  B.,  V.  P.  A.  Co.,  and.  on 
the  arrival  of  tte  ehip  in  New  York, 
tbe  bill  for  the  freight  on  the  cotton  waa 
sent  to  B.,  T.  P.  A  Co.,  and  the  cotlmt 
waa  delivered  them  on  their  request 
and  on  their  endoraemeot  of  the  ehi|/a 
copy  of  the  bill  of  lading,  wiihoot 
any  Inquiry  alter  the  other  u^iee  of 
it.  and  do  notice  was  ever  given  to  3. 
of  tbe  readtneea  of  the  ship  to  deliver 
the  cotton,  and,  the  draft  not  being 
paid,  he  libelled  her  apon  the  bill  irf 
ladiny; 

£Uif,  That  tbe  agents  of  tbe  ahip  in 
Savanaab  were  goilCy  of  nagliMiiM 


Id  pnttiag  anch  a  n 
bill  of  Uoing,  and 


tlie  sgentg  In  New 

^   ^  at  in  deliTeii      ''  ' 

oottoa  witbont  the  prodnctioQ 

other  copies  ot  the  bill  of  lujlog ; 

Thi«  the  Ubet  vraa  properl;  filed  In  the 

Xaoia.; 
u  the  TilDe  of  the  cotton  wu 
more  than  the  draft,  the  HbellMit  wm 
flDtitled  to  B  decree  a^tinat  the  Bbip 
for  the  amoont  of  the  draft  and  inter- 
est from  ita  matnritj.  Tht  T/utmit, 
*'  27S 

9.  OnaUDofladin^.eiecutedinWhun- 
pok,  for  the  tranaportBlion  of  cii|^  to 
New  York,  the  freight  on  which  waa 
specified  to  be  payable  Id  aterling 


shown  bj  eridenee  that  the  specified 
UDonnt  of  British  coin  was  worth  In 
Hew  York,  in  gold  and  ailver  coin  of 
the  tlnited  States,  the  recoverj  to  be 
eipreeeed  Id  the  decree  to  be  In  gold 
and  silver  coin  of  the  United  States. 
Forba  V.  Murray,  497 

10.  A  ateamer  and  schooner  collided  at 
ni^ht  in  Long  Island  Sound  by  neeli- 
^nce  on  the  part  of  the  steamer.  'Hie 
Bchoooer  struck  the  steamer  on  her 
ftarboard  side,  making  a  large  hole  in 
her.  Into  which  the  water  mahed. 
When  it  reached  the  lower  furnaces, 
flamea  burst  oat.  and  sood  enveloped 
the  boat.  &3  the  fire  bamt  o?  her 
upper  works,  and  as  she  filled,  she 
sank,  rolling  over  at  she  filled.  Libels 
were  filed  against  her,  bj  sereral 
owoers  of  t^e  cargo  on  board.  Some 
of  the  cargo  was  shipped  on  simple 
recupta,  and  some  on  bills  of  lading, 
containing  the  following  clause ;  "I>aa- 

teraof  the  seas,  fire,  water,  breakage, 
akage,  and  all  other  accldeota  ex- 
cepted— the  rislra  of  all  which,  it  la 
stjpnlated,  shall    be   borne    by    the 

Hetd,  That  the  reatriotdon  In  the 
bill*  of  lading  conld  not  rellere  the 
steamer  from  loss  occadoned  by  anch 
De^igeneei 

That  the  fire  mnat  be  conudered  as  an 
incident  of  the  oollieion  ; 

That,  if  it  were  true,  as  clumed,  thai, 
but  fur  the  fire,  the  vessel  would  not 
ha<e  sank,  and  conld  have  been  towed 
in,  neb  a  oonsideration  wonld  not 


have  the  effect  to  screen  the  carrier, 
whatever  might  have  been  its  weirht 
in  a  qoestioa  between  insnrera  and  in- 
sated;  moreover,  it  was  not  proved 
that  these  particular  goods  were 
burned,  or  sunk  in  ths  boat; 

That  there  was  no  defeoce,  nndsr  the 
Act  of  March  8.  ISBl ; 

lliat  the  vessel  waa  liable.  thErefore,  to 

allthelibellanta.   Th»  City  of  Nonnch, 

0T5 


who  took  the  agencj  of  the  vessel,  pnt 
her  op  for  passengers  and  frei^^t.  and 
paid  bills  for  her,  and  the  vessel  was 
attached  for  a  private  debt  due  tirom 
her  owner,  and  it  became  necessary  to 
relieve  the  vessel  from  that  attach- 
ment, !□  order  that  she  mi^ht  aalt  u 
advertised,  and  thereupon  the  master 
of  the  (teamer  executed  a  bottomry 
bond  to  f).  for  the  amoouC  of  the  claim 
of  the  attaching  oredttor,  and  also  of 
the  advances    made  by  3.   for    the 

Hdd,  That  inasmuch  as  the  ad- 
vance* had  been  made  withont  any 
agreement,  or  my  reasonable  expecta- 
tion, that  they  were  to  be  eecnred  by 
bottomry,  the  bond  waa  Invalid  as  to 
that  item; 
That,  although  the  design  of  the  bond 
to  release  the  ship  from  arrest,  might 
be  a  ground  saScient  to  sustain  the 
bond,  yet,  as  it  appeared  thai  the  mas- 
ter took  Du  means  whatever  of  com- 
muDiceting  with  the  owner,  although 
he  conld  ^ve  done  so  by  telegraph, 
(the  arrival  of  the  ship  at  Antwerp 
having  been  so  aanounced  to  tite 
owner,)  be  had  no  authority  to  bot- 
tomry the  ship,  and  that  S.  was 
chargeable  with  notice  of  his  want  of 
authority,  and  the  bond  was  invalid. 
Tht  Oireatnan,  S9S 

BURDEH  OF  PROOF. 
SM  Bill  or  LaDina,  6,  10. 
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SejmoaT^s  Cue  (1  Ben.  R.  848),  19 
U.  8.  «.  Gooding  (12  Wheat  460),  81 
Caldwell  «.  The  United  Stotes  (8  How. 
866),  124 

The  Metropolis  (U.  S.  Cireiiit  Court), 

262 

The  New  Jersey  Steam.  NaT.  Co.  «. 

The  Merchants'  Bank  (6  How.  844), 

266 
Allen  V.  Newberry  (25  How.  224),  267 
Magcire  v.  Card  lid.  248),  267 

Marbnry   «.  Madison  (1  Cranch,  187), 

816 
United  SUtes  v.  Wilson  (7  Pet  160), 

816 

Cheang  Kee  «.  The  United  States  (8 

Wall  820),  604 

Thompson  v.  Riggs  (6  Waa  668),    506 

CHAMPERTY. 
See  BAifutunoT,  26. 


CEARTER. 

1.  Where  a  Tessel  was  chartered  for  a 
Yoyaffe  from  New  York  to  Hayana, 
for  tne  sum  of  $2,900,  payable  in 
gold  on  the  proper  dischan^  of  the 
car^o  in  Havana,  of  which  snm 
$2,201.60  in  gold  had  been  paid : 

Held,  That  the  owners  of  the  res- 
sel  were  entitled  to  a  decree  for 
$698,60,  without  reference  to  any 
premium  on  gold.     Baker  t.   Ward, 

499 

2.  Where  a  charter  party  of  a  vessel 
stated  her  to  be  "  of  the  burthen  of 
427  tons,  or  thereabouts,"  but  con- 
tained no  other  statement  as  to  her 
carrTinffcapacity : 

iTefcf,  That  any  other  agreement  as 
to  her  carrying  capacity  must  be  held 
to  have  been  waived  by  the  chart- 
erer, and  that  evidence  of  false  repre- 
sentations by  the  owners  as  to  her 
carrying  capacity,  and  of  the  chart- 
er, rs  being  induced  thereby  to  make 
tibe  charter,  was  inadmissible.         Jd, 

8.  Where  a  charter  party  was  signed 
by  the  libellant  as  master  and  agent 
of  the  vessel,  and  the  charterers 
agreed  in  it  to  pay  the  charter 
m(»nf  y  to  him  or  his  agent : 

Held,  That  a  soit  to  recover  the 
charter  money  was  properly  brought  i 


by  the  master  alone,  without  joining- 
toe  owners  of  the  vessel  as  UbeUantSw 

Id. 

Bee  'SwmiQMSHQB, 


COLLISION. 


1.  Where  a  tow-boat  was  coming  down 
the  Hudson  river,  with  a  heavy  tow, 
and  ber  pilot  saw  lights  ahead,  wbich 
appearea  to  be  arranged  as^  if  on  a 
tow  coming  up,  but  which,  when  he 
approached,  were  changed,  but  be 
was  not  then  able  to  avoid  the  oinect, 
which  proved  to  be  two  wrecKing 
vessels  fastened  together  by  beams, 
and  anchored  over  a  wreck: 

Held,  That  the  tow-boat  waa  in 
fi&ult  in  approaching  the  object  oo 
near  that  she  could  not  avoid  it; 

That  the  wrecking  vessels  were 
substantially  a  single  object^  and, 
whether  they  were  called  on  to  ez- 
bibit  the  light  provided  bv  article 
7»  or  that  provided  by  artide  9,  of 
the  Act  of  April  29th,  1864,  ahovld 
have  exhibited  but  one  light,  or,  if 
they  exhibited  two,  the  two  ahoold 
have  been  similarly  arranged ; 

That  both  vessels  were  in  fiml^ 
and  the  daroaees  must  be  iqppor- 
tioned,  and  the  libellant  must  reoover 
costs.     The  SUamboat  Auetiti,  11 

2.  Where  a  steam-tug  took  in  tow  a 
schooner,  to  tow  her  out  from  a  pier, 
next  to  which  was  a  high  baliuioe 
dock,  which  shut  off  the  view  to  llie 
west^  and,  when  the  ediooner  got  just 
clear  of  the  pier,  another  tag  waa 
seen  coming  from  the  west  with  a 
baige  in  tow,  which  came  in  coUiaton 
with  the  schooner: 

Held,  That  the  tug  having  the 
schooner  in  tow  was  negligent^  and 
liable  for  the  oollision ; 

That,  even  if  the  other  tog  and  the 
barffe  were  in  fault,  that  would  not 
diminish  the  liability  of  this  tog, 
especially  as  those  vessels  were  not 
joined  in  this  action  The  8Uam4Mg 
O.  T,  Davenport,  68 

8.  The  propeller  D.,  bound  to  New 
York,  was  on  the  north  side  of  the 
channel  east  of  Execution  Light  in 
Long  Island  Sound,  heading  south- 
west by  west,  when  she  discovered, 
about  a  point  on  her  port  bow,  both 


mDEX 


593 


the  green  and  the  red  lights  of  the 
propeller  M.  S.»  which  was  also  on 
the  north  side  of  the  channel,  heading 
northeast  half  north.  The  true 
conrse  of  the  D.,  after  passing  the 
buoy  at  Execution  Light,  would  have 
been  southwest  half  south,  but,  as 
soon  as  she  had  passed  the  buoy,  she 
ported  her  helm  and  blew  one  blast  of 
ner  whistle.  The  answer  to  this  was 
two  blasts  of  the  whistle  from  the 
M.  S.,  to  which  the  D.  replied  with  a 
single  blast,  and  immediately  stopped 
and  reyersed  her  engine.  The  M.  S. 
saw  the  liffhts  of  the  D.  a  point  or  a 
point  and  a, half  on  her  starboard 
DOW,  ahe  blew  two  whistles  when 
about  a  mile  off,  and  then,  hearing 
the  single  whistle  from  the  D.,  she 
again  blew  two  whistles  and  star- 
horded,  and,  on  hearing  the  second 
sin^e  whistle  from  the  D.,  stopped 
and  reversed  her  engine.  Her  nrst 
two  whistles  were  not  heard  on  board 
the  D.  The  ressels  came  in  collision, 
the  stem  of  the  D.  striking  the  M.  B. 
on  her  starboard  bow : 

Mdd,  That  the  vessels  were  meet- 
ing end  on  or  nearly  so,  and  were 
both  bound  to  pcHrt  their  helms,  in  ac- 
cordance with  the  13th  Article  of  the 
Steering  and  Sailing  Rules,  aod  that 
the  M.  S.  was  in  fault  in  starboard- 

Tliat,  if  there  is  a  confusion  of 
signals  between  two  approaching 
steamers,  each  vessel  is  Dound  to 
stop,  as  soon  as  it  perceives  the  con- 
fusion, in  accordance  with  the  16th 
Article; 

That,  the  M.  S.  therefore,  was  in 
fault  in  not  stopping  and  reversing 
her  engine  when  she  heard  the  first 
sinfi;le  whistle  from  the  D.,  which  she 
understood  to  be  in  answer  to  her 
.first  two  whistles ; 

That,  as  each  vessel  saw  the  other 
at  a  sufficient  distance,  there  was  no 
question  of  lookout ; 

That  the  D.  was  not  in  fault.  The 
Propeller  Mary  Sandfard^The  Pro- 
peOer  Doris,  100 

4.  Where  a  steamboat,  having  fourteen 
boats  in  tow,  was  coming  up  the 
Hudson  River  on  a  flood  tide,  and 
saw  a  steamship  ahead,  and  about 
2,000  feet  off,  coming  down  the  river, 

Eresentinfi^  the  bluff  of  her  starboard 
ow,  and  blew  two  whistles   as   a  i 

Bt.  Vol.  IIL— 88 


signal  to  her  to  pass  to  her  own  left, 
and  received  no  answer;  and  soon, 
seeln?  that  the  steamship  had  ported 
her  nelm,  the  steamboat,  without 
altering  her  own  helm,  stopped,  and 
reversed  her  engine,  the  effect  of 
which,  in  the  flood  tide,  was  to  cause 
the  rear  boats  to  spread  out,  so  that 
they  were  thrown  across  the  course 
of  tne  steamship,  which  would  other- 
wise have  cleared  them,  but  which 
struck  the  rear  boat  on  the  port  side 
of  the  tow : 

Held,  That  if  the  steamship  was 
seen  directly  ahead  of  the  steamboat, 
and  presenting  the  bluff  of  her  star- 
board bow,  as  claimed  by  the  steam- 
boat, tiie  yessels  would  have  passed 
clear,  if  both  had  kept  on,  and  that 
Article  14  of  the  Rules  for  avoiding 
collisions  was,  therefore,  on  that 
theory,  not  applicable  to  the  case ; 

That  if  it  were,  it  was  also  the  duty 
of  the  steamboat,  under  Article  18,  to 
keep  her  conrse,  and,  that,  having  al- 
lowed her  tow  to  spread  out  across 
the  track  of  the  steamship,  she  did 
not,  in  the  sense  of  the  statute,  keep 
her  course,  and  was  negligent  in  so 
doing ; 

That  the  spreading  out  of  the  tow 
by  the  tide,  was  a  necessary  effect  of 
her  stopping,  and  was  a  special  cir- 
cumstance requiring  a  departure  from 
Article  16,  if  that  Article  would 
otherwise  have  been  applicable ; 

That  under  Article  20,  the  steam- 
boat was  liable  for  neglecting  the  pre- 
caution of  keeping  on  without  stop- 
ping; 

That  the  steamship,  having  made 
the  tow  a  little  on  her  port  bow,  and 
having  ported  her  helm,  and  havins 
slackened  her  speed,  and  stopped  and 
backed  as  soon  as  she  saw,  by  the 
stopping  of  the  steamboat,  and  the 
spreading  out  of  her  tow,  that  there 
was  risk  of  collision,  was  not  in  fault. 
The  Penntylvania,  215 

6.  Where  two  steamers  used  the  same 
pier,  the  State  of  New  York,  a  large 
steamer  running  through  the  Sound, 
whose  berth  was  at  the  dde  of  the 
pier,  and  whose  hour  of  departure  was 
4  P.  M.,  and  the  Sylvan  Stream,  a 
small  steamer  which  made  rapid  trips 
up  and  down  the  East  river,  coming 
in  at  about  4  P.  M.,  and  leaving  at 
4.16 ;  and  it  was  the  usage  of  the  lat- 
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ter  on  that  trip,  if  she  came  before  the 
former  had  started,  to  stop  off  in  the 
stream  and  whistle,  and,  if  the  former 
did  not  answer  or  start,  to  come  to 
the  end  of  the  pier  and  land  her  pas- 
sengers before  the  former  started; 
and,  on  one  occasion,  oominf?  accord- 
ing to  this  nsage  and  whistling,  and 
receiying  no  answer,  she  started  to 
come  to  the  pier,  and  had  almost 
reached  it,  when  the  State  of  New 
York  started  to  come  ont,  end, 
though  her  engine  was  stopped  and 
backed,  it  was  not  done  soon  enough 
to  prevent  a  collision,  her  stem  strik- 
ing the  smaller  steamer  a  square  blow 
on  the  end  of  her  shaft,  and  being  at 
the  time  about  three  feet  outside  of 
the  end  of  the  pier : 

Held,  That  the  Sylvan  Stream,  hay- 
ing begun  to  make  her  landing  before 
the  State  of  New  York  had  begun 
to  move,  was,  under  the  circum- 
stances, entitled  to  complete  it  with- 
out embarrassment  from  the  latter ; 

That  she  was  not  bound,  under  the 
circumstances,  to  deviate  from  her 
usual  mode  of  making  the  landing ; 

That  the  collision  occurred  from 
negligence  on  the  part  of  the  State  of 
New  York,  in  starting  when  she  did, 
which  happened  because  the  pilot 
who  started  her,  did  so  from  aft, 
where  he  could  not  see  ahead,  and 
then  walked  forward  to  his  post  in 
the  pilot-house,  the  vessel  thus,  for  a 
short  period,  running  rieht  into 
danger,  with  no  one  to  stop  ner.  ITie 
StaU  ofNwf  Ywk,  258 

6.  A  steamboat,  whose  berth  was  on  the 
north  side  of  a  pier,  was  unable  to  get 
into  it,  and  came  to  the  end  of  the 
pier,  and,  for  the  purpose  of  making  a 
landinff,  was  backed  down  across  a 
ferry  slip  on  the  south  side  of  the  pier, 
without  any  one  on  her  stem  to  look 
out^  and  was  run  into  by  a  ferry-boat, 
which  was  coming  Into  the  ferry  slip : 

Held,  That  the  steamboat  was  in 
fault,  in  thus  backing  without  keeping 
at  her  stem  a  proper  lookout,  and 
without  paying  attention  to  the  ap- 
proach of  the  ferry-boat ; 

That  the  ferry-boat  was  also  in  &ult, 
in  not  stopping  sooner,  and  in  not  ap- 
proaching with  greater  caution,  espe- 
cially as  her  pilot  saw  that  there  was 
no  one  on  the  steamboat's  deck  notic- 
ing the  ferry-boat's  approach ; 


That  the  damages  must  be  divided, 
and  the  libellant  diould  have  his  ooets^ 
The  Faterson,  299 

7.  Where  two  steamers,  the  F.  bofund 
into  Hampton  Roads,  and  theC.  bound 
out,  were  approaching  a  goardsh^  at 
which  each  was  required  to  report, 
both  vessels  heading  <m  courses  nearly 
paralld  with  the  feel  of  the  guards 
ship,  and  the  C.  had  the  enardship  on 
her  starboard  side,  ana  made  the 
white  and  red  lights  of  the  F.  on  her 
port  bow,  and  the  F.  then  changed 
her  course,  by  starboarding,  and 
slowed  and  stopped  her  engine  for  the 
purpose  of  speaking  the  gnardship, 
and  blew  two  blasts  of  her  whistle, 
but  the  G.  kept  on,  and  struck  the  F. 
on  her  starboard  side  and  sank  her : 

Held,  That  the  F.  was  in  fault  in 
not  keeping  a  proper  lookout,  and  also 
in  changing  her  course  across  the 
bows  of  the  C. ; 

That  it  was  her  duty  to  pass  to  the 
right,  and  let  the  C^pass between  her 
and  the guardahip.  ^nuCunUfria,  SS4 

8.  The  steamboat  F.  was  going  down  the 
East  river,  with  the  ebb  tide,  and  the 
ferry-boat  A.  was  croesine  firam  New 
York  to  Brooklyn,  and  neading  up 
against  the  tide,  so  as  to  swing  into 
her  slip,  in  such  a  position  that^  if 
both  vessels  had  kept  on,  the  F.  would 
have  passed  ahead  of  the  A.,  and  be- 
tween her  and  the  Brooklyn  shore. 
The  F.  blew  one  whistle,  and  ported, 
whereupon  the  pilot  of  the  A.,  aeeiiig 
that,  if  both  vessels  kept  on,  the  A. 
would  be  struck  on  her  starboard  aide, 
also  ported,  and  the  two  veaaela  came 
together  nearly  head  on : 

Held,  That  the  F.  waa  in  fault,  in 
porting,  and  attempting  to  cross  the 
course  of  the  A.,  and  £at  the  A.  was 
not  in  faulL     77U  Amerieot  424 

A  steam  vessel  has  no  right  to  select  for 
herself  a  particular  course,  and,  by 
the  use  of  her  whistle,  prescribe  to  an- 
other steam  vessel  a  particular  course, 
without  rca^ard  to  the  Act  for  pre- 
venting colfisions. 

Art  1 8  of  that  Act  only  applies  when 
each  vessel,  by  day,  sees  the  masts  or 
the  line  of  the  keel  of  the  other  in  a 
Une,  or  nearly  in  a  line,  with  her  own 
masts  or  the  line  of  her  own  keel,  and 
when,  by  night,  each  vessel  is  io  such 
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a  poflitioa  as  to  see  both  of  the  side- 
lights of  the  other.  Id. 

9.  A  steamboat,  the  A.,  was  going  ap 
the  East  riyer,  against  the  ebb  tide. 
Off  her  port  bow  or  side  was  a  ferry- 
boat, going  the  same  way*  The  pilot 
of  the  A.,  seeing  another  ferry-boat, 
the  L.,  coming  down  the  river,  a  little 
to  the  starboard  of  his  course,  heading 
about  two  points  on  his  course,  ana 
apparently  crossing  it^  blew  two  whis- 
tles, and  starboarded  his  wheel,  and 
shortly  afterwards  stopped  and  backed 
his  boat,  but  she  was  struck  on  her 
starboard  side,  by  the  starboard  bow 
of  the  L.,  which,  after  seeing  the  sheer 
of  the  A.,  had  also  starboarded  her 
wheel.  The  L.  was  coming  down  the 
riTer,  at  the  rate  of  eleven  knots  an 
hoar,  with  the  tide,  and  her  engine 
was  slowed,  stopped,  and  backed,  be- 
fore the  collision,  but  not  soon  enough 
to  stop  her  headway,  while  the  A.  was, 
at  the  time  of  the  collision,  about  still 
in  the  water: 

ffeldf  That,  on  the  evidence,  the  two 
vessels  were  meeting  end  on,  or  nearly 
so,  when  the  two  whistles  of  the  A. 
were  blown,  and  that,  imder  the  18th 
article  of  the  Act  of  April  29th,  1864, 
it  was  the  duty  of  each  to  port  her 
helm; 

That  i(  as  was  claimed  by  the  A.,  the 
L.  was  crossing  her  course  from  the 
starboard  side,  it  was  the  duty  of  the 
A.,  under  article  14,  to  have  kept  out 
of  her  way,  and  the  duty  of  the  L. 
to  have  kept  her  course; 

That  the  A.,  therefore,  should  have 
stopped  and  backed  before  she  blew 
her  two  whistles; 

That  the  A.  was  not  excused  from  the 
duty  of  porting  her  helm,  by  the  law 
of  the  State  of  New  York,  requiring 
steamboats  navigating  the  East  river 
to  keep  in  the  middle  of  it ; 

That  the  A.  was  not  excused  from 
porting,  under  the  19th  article  of  the 
Act  of  Apl.  29th,  1864,  by  reason  of  the 
presence  of  the  other  ferry-boat  on  her 
port  bow,  and  danger  of  a  collision 
between  her  and  the  L.,  if  the  L.  kept 
on; 

^  That  the  L.  was  also  in  fiiult^  for  run- 
ning at  too  great  speed,  contrary  to  the 
Ist  section  of  the  Act  of  the  State  of 
New  York,  of  April  12th.  1848; 

That,  ^dependent  of  that  statute,  her 
speed  was  too  great,  and  it  was  her 


duty,  under  article  16  of  the  Act  of 
1864,  to  have  slackened  her  speed 
sooner  than  she  did ; 

That,  both  vessels  being  in  fault,  the 
damages  mast  be  apportioned ; 

The  question  of  costs  was  reserved 
till  afber  the  apportionment  was  made. 
The  George  Law  <t  The  T.  V.  Arrow- 
smUh,  45$ 

10.  The  steam  tug  E.  W.  Gorgus  was  in- 
tending  to  come  out  of  the  Atlantic 
Docks,  the  entrance  to  which  is  by  a 
narrow  gap  between  piera,  on  which 
are  built  warehouses  whidi  obstruct 
the  view,  except  opposite  the  entrance. 
She  blew  her  whi^e,  as  a  signal  of 
her  intention  to  go  out,  and,  hearing 
no  answering  signal,  entered  the  gap. 
She  then  discovered  the  steam  tug  W, 
S.  Earle,  coming  into  the  dock,  and  at 
once  stopped,  but  the  two  vessels  came 
together : 

Jffdd,  That,  whether  the  failure  of 
the  Gorgus  to  hear  any  signal  from 
the  Earle  arose  from  the  fact  that  the 
latter  gave  no  signal,  or  from  the  co- 
incidence of  the  Earle's  whistle  with 
that  of  the  Gorgus,  in  either  ease, 
there  was  no  n^ligence  on  her  part, 
and  as  no  subsequent  negligence  was 
shown,  the  libel  against  her  must  be 
dismissed.     The  E.  W,  Qorgue,     672 

See  Bankruptct,  10. 

Stalb  Claim. 


STBAXBB  AND  SAIUNQ  VESSKL. 

11.  Where  a  collision  occurred  in  the 
night,  between  a  steamboat  and  a 
schooner,  each  party  claiming  that  the 
other  vessel  sheered  across  the  other's 
bows: 

Held,  That  the  fact  that  the  sails  of 
the  schooner  ^d  not  jibe,  was  suffi- 
cient to  confirm  the  evidence  from  the 
schooner,  that  she  made  no  change ; 

That  the  steward,  who  was  stand- 
ing by  the  companion  way,  aud  was 
no  msriner,  and  had  not  been  sta- 
tioned as  a  lookout,  was  no  proper 
lookout; 

That  the  steamboat  was  in  fault,  in 
not  having  a  proper  lookout,  and  in 
not  avoiding  the  schooner,  and  was 
liable  for  the  collision.   The  QraiUude, 
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1 2.  A  schooner,  beading  about  east  south- 
east,  on  her  starboard  tack,  with  the 
wind  irom  the  south,  on  a  bright  star- 
light ni^ht,  discovered  a  steamer's 
lights  about  two  points  on  her  port 
bow,  and  kept  her  course  till  a  collis- 
ion between  the  yessels  was  iney- 
itable,  when  her  helm  was  put  to  port. 
The  steamer  discovered  the  two  col- 
ored lights  of  the  schooner  at  from 
one  and  a  half  to  two  milec^  distance, 
half  a  point  on  her  starboard  bow,  and 
her  hdm  was  at  once  ported.  The 
port  bow  of  the  steamer  struck  the 
port  bow  of  the  schooner,  and  carried 
away  all  the  rigging  on  that  side,  so 
that  she  could  not  to  brought  up  into 
the  wind  for  fear  of  losing lier  masts, 
and  she  was  anchored,  and  the  next 
morning  went  ashore  on  Long  Is- 
land: 

Held,  That,  as  the  schooner  did  not 
change  her  course  till  the  collision  was 
inevitable,  she  was  free  from  fault,  and, 
no  excuse  having  been  shown  by  the 
steamer  for  not  having  avoided  the 
schooner,  the  steamer  must  be  held 
liable; 

That  the  manceuvre  of  the  steamer, 
in  porting  her  helm,  was  faulty.  Un- 
der the  circumstances,  she  should 
have  starboarded ; 

That  the  steamer  was  liable  for  the 
damages,  including  those  consequent 
upon  the  stranding  of  the  schooner. 
The  Cella,  •  168 

18.  Where  a  ship  and  a  steamer  were 
both  sunk  by  coming  in  collision  at 
sea,  the  nieht  Deing  dark  but  starlight, 
the  wind  being  from,  the  north  north- 
west, the  ship  sailing  to  westward 
close  hauled  on  her  starboard  tack, 
about  seven  and  a  half  knots  an  hour, 
and  Uie  steamer  sailing  ten  to  eleven 
knots,  on  a  course  stated  by  the  officer 
of  her  deck  to  be  east,  and  by  her 
master  to  be  southeast  three^ourths 
east: 

Hdd,  That  although  evidence  was 
given,  on  behalf  of  the  steamer,  esti- 
mating the  distance  of  the  ship,  when 
she  was  first  seen,  at  several  miles, 
yet  estimates  of  time  and  distance 
cannot  be  relied  on,  and  are  hete  over- 
borne by  the  sequence  of  events  stated 
by  the  witnesses,  which  shows  that 
when  the  steamer's  helm  was  first 
changed,  it  was  got  hard-a-port  as  I 


soon  as  possible,  and  the  engine  at 
once  stopped  and  reversed; 

That,  therefore,  it  must  be  con- 
cluded that  the  ship  was  not  seen  by 
the  lookout  as  soon  as  she  ought  to 
have  been,  or  if  seen,  failed  to  receive 
proper  attention  frW  the  officer  of 
the  deck,  of  which  last  fisct  there  was 
some  ot^er  evidence  in  the  case ; 

That  if  the  ship  was  seen  three  or 
four  miles  o£^  as  claimed,  the  steamer 
was  in  fault  for  not  sooner  stopping  and 
backing,  for  the  helm  was  shown  to 
have  been  ported  as  soon  as  she  was 
seen,  and  yet  the  witnesses  testified 
that  porting  made  no  change  in  the 
bearing  of  the  ship.  It  was  her  duty, 
under  such  circumstances,  as  soon  as 
die  discovered  she  was  not  shakmg 
off  the  ship's  li^t  by  porting,  to 
have  checked  her  speed,  and  ascer- 
tained which  way  the  ship  was  sail- 

ing; 
That   on   the   evidence    the  fault 

charged  agunst  the  ship,  of  not  hold- 
ing her  course,  was  not  made  out ; 

That  the  lookout  on  the  ship  having 
been  killed  by  the  collision,  and  hav- 
ing been  proved  to  have  been  on  duty 
before  the  collision,  and  to  have  re- 
ported the  lights  of  the  steamer,  no 
fault  could  be  charged  upon  the  ship 
in  this  reeard; 

That  ue  owners  of  the  steamer 
were  liable  f9r  the  damages  occasioned 
by  the  loss  of  the  ship  in  the  collis- 
ion. Dyer  v.  The  National  Stean^  Nov- 
iffoHon  Co,  173 

14.  Where  a  collision  takes  place  be- 
tween two  vessels,  neither  of  whidi 
had  a  proper  lookout,  it  is  most  likely 
that  both  vessels  were  in  fiiult. 

Where  it  is  not  clear  what  particu- 
lar fault  or  faults  should  be  deemed  to 
be  the  more  immediate  and  real  cause 
of  the  collision,  the  absence  of  a  look- 
out, and  the  want  of  careful  attention 
to  his  duties  on  the  part  of  the  officer 
in  charge  of  each  vessel  may  be  con- 
sidered to  be  the  causes  of  the  dis- 
aster. 

Inability  of  the  officer  in  charge  of 
a  steamer  to  give  instent  orders  to  the 
engineer,  when  a  collision  ia  impend- 
ing, is  negligence. 

A  change  of  course  made  by  a  sail- 
ing vessel,  in  accordance  with  a  hail 
from  an  approaching  steamer,  cannot 
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be  considered  as  a  firalt  chargeable  to 
the  sailing  vessel.    The  Forest  Queen, 

181 

16.  Where  a  schooner  was  beating 
throngh  the  East  riyer,  and  went 
about  without  observing  the  approach 
of  a  large  propeller,  and  she  mi^ht 
have  gone  farther  on  before  going 
about,  and,  after  mnning  aboat  four 
lengths  on  such  new  tack,  she  struck 
the  side  of  the  propeller,  82  feet  from 
the  stem,  with  ner  bowsprit,  head  on, 
her  master  having  done  nothing,  after 
she  went  about,  to  avoid  the  blow, 
and  the  propeller,  which  was  going 
8  or  9  knots  an  hour,  having  neither 
slowed  nor  stopped  nor  sheered : 

Held,  That  the  schooner  was  in  fault 
in  comhig  about  without  heeding  the 
propeller,  and  when  she  could  nave 
Kept  on  some  distance  fSeirther ; 

That  she  mi^ht  have  slacked  up  in 
tJie  wind  till  the  propeller  got  by,  or 
have  fallen  off  when  on  her  new  tack. 

That,  if  the  propeller  had  slowed 
or  stopped,  she  would  probably  have 
struck  the  schooner,  and  that  she  had 
not  time  to  sheer,  and  was  not  in  fault. 
The  Kerens,  288 

16.'  A  lighter,  loaded  with  casks  of  oil, 
was  beating  down  the  East  river, 
which  was  crowded  with  vessels,  the 
wind  being  southwest,  and  the  lighter 
being  on  her  port  tacif,  and  a  steamer, 
coming  up  the  river,  saw  the  lighter 
before  she  came  on  that  tack,  and,  on 
seeing  her  come  about  upon  that  tack, 
slowed  her  engine,  and  afterwards 
stopped  it,  but  did  not  reverse  it  or 
change  her  course,  and  struck  the 
lighter  on  the  bluff  of  her  port  bow: 

Held,  That  the  fault  of  the  collision 
was  with  the  steamer,  in  plunging 
into  the  crowd  of  vessels,  t^ng  her 
chance  of  finding  an  opening  through 
them; 

That  the  lighter  was  entitled  to  keep 
her  course,  and  did  so,  and  did  nothing 
to  embarrass  the  steamer,  and  was 
not  in  fault     The  Vieksburg,         298 

17.  Where  a  propeller  attempted  to  pass 
close  by  a  sloop,  and  just  as  she  was 
passing,  a  pun  of  wind  caught  the 
sloop's  sail,  and  her  boom  swung  out, 
and  the  propeller  struck  it,  receiving 
damage : 

UeS,  That  the  propeller,  having 
attempted  a  dangerous  and  uncalled- 


for  manoBuvre,  must  bear  the  con- 
sequences of  it.     The    George    Law, 

896 


aMUHO  VE88KI8. 

18.  Where  a  schooner,  ^heading  south 
southwest  with  the  wind  northwest, 
saw  a  pilot  boat  about  a  mile  and  a 
half  on  and  about  two  points  on  her 
port  bow,  and  the  pilot  boat,whidi 
was  lying  to,  under  a  reefed  mainsail 
and  a  jib  with  one  bonnet  out,  and 
with  her  helm  lashed  to  starboard, 
was  heading  about  north,  and  making 
about  a  mile  an  hour,  luffing  up  so  as 
to  cause  her  sails  to  shake  and  then 
falling  off,  and  the  schooner  kept  on 
without  changing  her  course,  although 
this  luffing  up  and  fallii^  off  of  the 
pilot  boat  was  seen  several  times,  until 
the  pilot  boat,  when  about  eighty  yards 
off,  took  another  luff  across  the  dows 
of  the  schooner,  which  then,  but  too 
late,  starboarded  her  helm : 

Held,  That,  under  the  12th  article  of 
the  Act  of  April  29th,  1864  (IS  Stat, 
ai  Large,  p.  60),  it  was  the  duty  of  the 
schooner  to  keep  out  of  the  way  of  the 
pilot  boat,  because  the  latter,  though 
having  the  wind  on  her  port  side,  was 
dose-binled; 

That  the  schooner  was  in  fault  in 
not  sooner  changing  her  course ; 

That  the  pilot  boat  was  bound,  under 
Article  18,  to  keep  her  course,  but  she 
kept  no  course  at  all.  It  was  her  duty, 
when  the  schooner  was  seen  approacn- 
ing,  to  have  unlashed  her  helm  and 
kept  steady  on  a  course ; 

That  the  damages  must  be  appor- 
tioned between  the  two  vessels.  The 
Transit,  192 

19.  Two  schooners,  the  Barney  and  the 
Bronson,  came  in  collision  in  Lake 
Huron.  They  had  been  sailing,  the 
Barney  west  by  north  half  north,  on 

^her  port  tack,  and  the  Bronson  south- 
east oy  east  half  east  on  her  starboard 
tack.  Each  claimed  that  she  was 
close-hauled,  and  that  the  other  had 
the  wind  free.  The  helm  of  the  Bar- 
ney was  starboarded  and  that  of  the 
Bronson  ported,  when  a  collision  was 
seen  to  be  inevitable.  The  evidence 
as  to  the  wind  was  conflicting,  and 
witbont  preponderance  in  favor  of  one 
side  or  .the  other;  and  it  was  agreed 
by  both  parties  that  the  case  must  be 
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determined  by  the  12th  Article  of  the 
Act  of  1864,  u  being  one  of  yessels 
crossing: 

Held,  That,  under  that  article,  the 
Barney  most  prove  satisfactorily,  in 
order  to  recover  full  indemnity,  that 
she  was  close-hanled  and  that  the 
Bronson  was  free,  and  that  she  had 
failed  to  do  this ; 

That,  it  being  impossible,  on  the 
pleadings  and  proofs,  to  determine  the 
direction  of  the  wind,  or  which  vessel 
was  close-hauled,  the  case  might  be 
properly  considered  as  one  of  mutual 
&ult.  or  of  inscrutable  fiEiult ; 

That  in  either  case  the  damages 
must  be  divided ; 

That  the  case  was,  more  properly,  one 
of  vessels  meeting  insteaa  of  crossing, 
the  green  light  of  the  Bronson  having 
been  seen  a  point  or  a  point  and  a 
half  off  the  Barney's  starboard  bow, 
and  both  lights  of  the  Barney  having 
been  seen  about  half  a  point  off  the 
Bronson's  port  bow ; 

That  the  case  should,  therefore,  be 
determined  under  the  llth  Article,  in- 
stead of  the  12th,  and  as  neither  ves- 
sel ported  her  helm  until  the  collision 
was  inevitable,  both  vessels  were  in 
fault  and  the  damages  must  be  divided. 
Tht  Tracy  J,  Bronson,  841 

20.  A  vessel,  sailing  free,  and  meeting  a 
vessel  beating,  has  no  right,  by  goine 
ahead,  instead  of  astern  of  the  vessel 
beating,  to  compel  the  latter  to  ^o 
about  before  beating  out  her  tack. 
The  Mary  JSvdine,  488 

Where,  in  a  narrow  channel,  a  sloop  sail- 
ing free,  and  able  to  take  either  side 
of  the  channel,  met  two  schooners 
beating  close  to  each  other,  and  taking 
the  chance  of  passing  them  before  or 
after  they  should  tack,  attempted  to 
pass  ahead  of  them,  and  was  in  the  act 
of  passing,  where  she  could  neither 
luff  nor  keep  off,  when  the  rear  schooner 
came  into  the  wind,  and  so  was  run 
into  by  that  schooner : 

Beld,  That  the  sloop  was  in  fault  for 
placing  herself  in  such  a  position, 
when  she  had  no  room  to  pass.  She 
should  have  gone  astern  of  the  schoon- 
ers before  they  tacked.  Id, 

21.  A  steamer  and  a  schooner  collided 
on  Long  Island  Sound,  in  the  night. 
The  steamer  was  bound  from  New 


York  to  New  Haven,  and  the  schooner 
was  close-hauled,  on  a  course  nearly 
at  right  angles  with  the  steamei^s 
course,  and  kept  that  course  un- 
changed. The  steamer  also  kept  her 
course  unchanged,  antU  dose  upon  the 
schooner,  which  she  did  not  aee,  as 
she  claimed,  until  it  was  too  l«te  to 
avoid  her: 

ffeid,  That,  if  the  schooner  was  not 
seen,  as  claimed  by  the  steamer,  until 
it  was  too  late  to  allow  of  any  change 
of  her  course,  there  was  negligence  on 
the  part  of  those  in  cht^ge  of  the 
steamer,  in  not  seeing  her  sooner. 
The  City  of  Norwich,  576 

AT  FIEB  AXn  AT  A27CHOK. 

22.  A  bark  and  a  barge  were  both 
moored  alongside  a  pier.  The  bark's 
longboat  was  hanging  under  her 
counter,  close  down  to  the  water,  from 
lines  run  from  the  stem,  there  being 
no  davits.  A  floe  of  ice  came  into 
the  slip,  and  parted  the  baize's  lines, 
and  drove  her  against  the  long-boat, 
and  crushed  it: 

Held,  That  the  barge  was  in  fault, 
in  not  being  properly  moored ; 

That  the  bark  was  in  fault,  in  refer- 
ence to  the  position  of  the  boat; 

That  the  damagee  must  be  divided. 
The  Avid,  484 

28.  A  British  steamship,  coming  into 
the  harbor  of  New  York,  was  swung 
by  the  ebb  tide,  which  forms  a  rip 
where  the  tides  from  the  North  and 
East  rivers  meet,  against  an  Austrian 
ship,  lying  at  anchor,  and  sank  her. 
The  ship  nad  come  in  from  sea  the 
day  before,  and  had  anchored  where 
she  was  sunk,  and  no  notice  to  remove 
from  that  anchorage  had  been  given 
to  her  by  the  harbor  masters: 

Held,  That  the  Court  of  Admiralty 
was  not  called  upon,  by  the  fact  thaib 
all  parties  concerned  were  foreigners, 
to  decline,  from  motives  of  interna- 
tional comity,  to  exercise  jurisdiction 
in  the  case ; 

That  the  effect  of  the  tide  upon  the 
steamer  was  not  an  inevitable  acci- 
dent; 

That,  the  ship  being  anchored  in  a 
customary  place,  and  where  no  State 
law  or  city  ordinance  forbade  anchor- 
ing, any  general  regulation  of  the  har- 
bor masters,  forbidding  her  to  anchor 
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there,  most  be  held  to  baye  been 
wuved  in  her  behalf,  by  the  fiuhire 
to  G^ve  her  notice  to  remove ; 

Ihat  the  ship  having  come  in  fi*om 
sea  in  a  seaworthy  condition,  the  fact 
that  she  was  sunk  by  the  blow  of  the 
steamship  did  not  establish  that  she 
was  not  "tight  and  strong."  The 
Jiusaia,  471 

^.  A  canal-boat  was  moored  at  a  bnlk- 
head,  by  lines  sufficient  to  enable  her 
to  withstand  all  the  ordinary  forces  of 
wind  and  tide.  A  large  propeller, 
with  a  screw  11  feet  9  inches  in  diam- 
eter, was  lying  at  the  pier,  wifli  her 
stem  towards  the  canai-boat,  and  40 
to  75  feet  distant  A  short  time  be- 
fore the  sailing  of  the  propeller,  her 
•engine  was  pnt  in  motion,  maldng 
about  80  revolutions  a  minute.  This 
was  done  without  any  notice  to  the 
•canal-boat^  and  the  current  made  by 
her  screw  parted  the  canal-boaf  s  fasts, 
whirled  her  round  in  the  slip  three 
times,  and  drove  her  against  the 
bulkhead,  with  such  force  as  to  sink 
her: 

Held,  That  the  propeller  had  no 
right  to  set  in  motion  such  a  current 
of  water,  in  a  crowded  slip,  without, 
in  some  way,  notifying  vessels  likely 
to  be  affscted  by  it,  so  as  to  ^ve  them 
opportunity  to  protect  themselves 
from  it,  by  getting  out  extra  fasts,  and 
that  the  propeller  was  liable  for  the 
damages. 

The  question  being  a  new  one,  no 
costs  were  awarded  against  the  pro- 
peller.    !l%e  Leo,  669 

25.  A  tow-boat,  with  thirty  canal-boats, 
four  barges,  and  a  sloop  in  tow,  was 
bound  down  the  North  river,  with  an 
ebb  tide.  In  passing  a  lar&^e  steamer, 
which  lay  at  anchor,  the  hawser  tier 
struck  tne  steamer,  and  two  of  the 
canal-boats  were  sunk.  The  defence 
set  up  was,  that  a  sudden  squall  of 
wind  struck  the  steamer,  as  the  tow 
was  passing  at  a  proper  distance,  and 
drove  her  into  tiie  tow : 

Held,  That  the  defence  had  not  been 
made  outy  but  that  the  collision  was 
occasioned  by  lack  of  precaution  on 
the  part  of  the  pilot  of  the  tow-boat 
The  Alida,  680 

CONSTITUTIONAL  LAW. 
See  Pabdon. 


CONVERSION. 
See  Pbaotiob  (BAmoixTTTOT),  21. 

CORPORATION. 
See  Salvaos,  8. 

*  COSTS. 

1.  Where,  in  a  collision,  a  reference  was 
had,  and  both  parties  excepted  to  the 
Commissioner's  report,  and  the  Ubel- 
lant's  exceptions  were  all  overruled 
and  the  claimant's  principal  exception 
was  allowed,  and  it  appeared  that  the 
evidence  before  the  Commissioner  re- 
lated almost  wholly  to  items  which 
were  disallowed: 

Held,  That,  the  costs  of  the  refer- 
ence and  of  the  exceptions  should  be 
allowed  to  the  claimant,  but  the  costs 
of  the  cause,  to  and  including  the  in- 
terlocutory decree,  should  be  allowed 
to  the  libellant; 

That,  if  the  difference  between  the 
two  bills  of  costs  was  in  favor  of  the 
libellant,  it  should  be  added  to  his 
recovery,  but,  if  in  favor  of  the  claim- 
ant, it  should  be  deducted  from  the 
recovery,  or,  if  larger  than  the  recov- 
ery, the  latter  should  be  deducted,  and 
the  claimant  have  a  decree  for  the  re- 
mainder.    The  Baltic,  195 

2.  Where  bankrupts  surrendered  their 
property  to  a  Register,  and  thereaf- 
ter, by  order  of  the  bankruptcy 
Court,  custodians  were  appointed  ana 
were  directed  to  sell  certain  eoods  at 
retail,  paying  over  the  proceeds  to  the 
Register  daily,  which  was  done  dur- 
ing twenty-five  days,  in  which  time 
$16,000  was  so  received  by  the  Regis- 
ter: 

Held,  That,  the  Register  was  enti- 
to  be  paid  |6  a  day,  under  section  47 
of  the  bankruptcy  Act,  and  the  per- 
centage on  the  $16,000  allowed  to  as- 
signees by  section  28.  Loder  Brother^ 
Ccae,  211 

8.  Where  a  petition  in  involuntary 
bankruptcy  is  dismissed,  with  costs  as 
against  the  petitioner,  the  petitioner's 
debt  against  the  bankrupt  will  not  be 
allowed  to  be  set  off  against  the  costs. 
In  order  to  the  taxation  of  diarges 
by  the  marshal  for  the  keeping  of 
property  in  such  proceedings,  under 
the  47th  section  of  the  bankruptcy 
Act,  it  must  be  shown  that  such  ex- 
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penses  are  just  and  reasonable,  and 
nave  been  actually  incurred  and  paid 
by  the  marshal     JLoutentt€in*$  6a$e, 

422 

4.  Costs  not  allowed  for  illegible  deposi- 
tions.    7%e  Avid,  434 

6.  The  proviso  in  the  91  at  section  of  the 
Act  of  Congress  of  March  2d,  1Y99, 
(1  SlaU,  at  Largt,  p,  69Y,)  that  where 
the  yalne  of  the  property  forfeited  is 
less  than  $250,  the  share  of  the  United 
States  is  to  be  applied  towards  the 
costs  of  the  prosecution,  is  general  in 
its  application,  and  is  applicable  to 
forfeitures  under  the  internal  revenue 
laws. 

Treasury  relations  on  that  sub- 
ject, issued  under  the  authority  of  the 
9th  section  of  the  Act  of  July  1 8th, 
1866,  (14  Stata,  at  Large,  n.  146,)  are 
not  binding  in  cases  which  come 
within  that  proviso.  One  Large  Water 
Tub,  d:c.,  486 

See  CoLUsioN,  1,  6,  9,  24. 
Damaois,  2. 

PiLOTAOB. 

Salvaqi,  2. 
COUNTEBFEnTOG. 
See  Statutb,  1. 

D. 

DAMAGEa 

1.  In  estimating  the  damages  caused  by 
a  collision,  interest  at  six  per  cent,  on 
the  sum  paid  for  the  repairs  of  the 
injured  vessels,  is  to  be  added. 

To  recover  demurrage,  the  party 
must  show,  by  evidence,  that  he  sus- 
tained loss  of  service  of  his  vessel, 
and  that  he  sustained  damage  by  such 
loss. 

'Where,  in  a  suit  brouzht  to  recover 
damages  for  collision,  toe  Court  held 
both  vessels  in  fault,  and  that  the 
damages  must  be  apportioned  and 
ordered  a  reference  to  ascertain  the 
damages,  and  the  Commissioner  re- 
ported an  amount  as  "due  to  the 
libellant:'' 

Meld,  That  the  Commissioner  should 
have  reported  that  sum  as  "  the  dam- 
ages sustained  by  the  libellant  by 
reason  of  the  collision,'*  and  that  the 
report  should  be  amended  accord- 
ingly.    The  Baltic,  196 


2.  Where  a  canal-boat,  laden  with  ooal, 
was  sunk  by  a  collidon  in  the  port  of 
New  York,  and,  after  she  was  raised, 
her  cargo  was  taken  out  and  sold  at 
private  sale,  without  notice  to  the 
parties  to  be  chai^ged  for  the  damages ; 
and  the  boat  was  then  taken  to  EUza^ 
bethport,  N.  J.,  to  be  repured,  where 
she  was  frozen  in,  so  that  die  oould 
not  be  repaired  for  over  a  month,  and 
no  sufficient  reason  was  shown  for 
taking  her  from  New  York  to  be  re- 
paired, and  the  Commissianer,  to 
whom  it  was  referred  to  ascertain  the 
damage,  allowed  demurrage  for  tiie 
wh61e  time,  and  also  an  item  of  loss 
on  the  coal,  and  the  claimants  excepted 
to  this  report: 

Bdd,  That  the  owners  of  the  boat 
could  not  recover  demurrage  for  all 
the  time  of  the  delay,  bat  only  for 
a  period  of  time  sufficient  to  complete 
the  repairs,  under  ordinary  circum- 
stances; 

That  the  dama^  to  the  coal  should 
have  been  ascertamed  by  an  appraisal, 
or  by  a  sale  upon  notice;  but  as  it 
appeared  that  the  cargo  was,  in  fact, 
damaged,  and  that  a  sale  at  auction 
would  probably  have  shown  as  much 
loBS  as  was  allowed,  the  Court  cdlowed 
the  item  to  stand,  marking  its  dis- 
approval of  the  course  pursued,  by 
casting  on  the  libellant  the  fees  m 
witnesses  called  to  prove  that  item. 
The  I%omas  KUey,  228 

Where  a  canal-boat,  with  a  cargo  of 
coal  on  board,  lying  at  a  pier  in 
the  harbor  of  New  York,  was  struck 
by  a  steamship  and  sunk  in  thirty  feet 
of  water,  and  it  was  not  possible  to 
ascertain  the  amount  of  her  injury  as 
she  lay,  and  her  owner  contracteSl  to 
have  her  raised  for  $600,  and  she  was 
raised  and  put  upon  ways,  and  then, 
on  an  examination  and  survey,  it  was 
found  Uiat  she  was  not  wortn  repair- 
ing, and  she  was  sold  at  auction  for 
$100: 

Held,  That  the  owner  of  the  canal- 
boat  was  entitled  to  recover  as  dam- 
ages the  value  of  the  boat  as  a  total 
loss,  deducting  the  sum  for  which  she 
was  sold,  and,  in  addition,  the  cost  of 
raising  the  boat^  and  of  patting  her 
on  the  ways  to  be  examined  after  she 
was  raised.     The  JVebraeka,  261 

See  Couisioir,  12. 
Nbouoxnob. 
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DEMURRAGE. 
See  Damagbs,  1,  2. 

E. 

EMBEZZLEMENT. 

jSfeeNAVT. 

ENLISTMENT. 

A  writ  of  habeat  corpus  was  issued  on 
the  petition  of  the  wife  of  F.,  to  in- 
quire into  the  regularity  of  the  enlist- 
ment of  F.  into  the  army  of  the  United 
States.      The    discharge   of   F.  was 
elided  on  three  grounds — (1)  That 
the  oath  of  enlistment  taken  hy  him 
was  taken  before  an  officer  of  the  army, 
and  not   before    a  civil   magistrate, 
whose  serrioes  could  easily  have  been 
obtained ;  (2)  That  he  had  a  wife  and 
child  wben  he  enlisted,  and  his  enlist- 
ment wa&  therefore,  contrary  to  par- 
aptiph  930  of  the  Rules  and  Regula- 
tions for  the  Recruiting  Service  oi  the 
Army  of  the  United  States,  prescribed 
by  the  Secretary  of  War,  which  were 
claimed  to  have  the  force  of  a  statute, 
under  the  87th  section  of  the  Act  of 
July  28th,   1866  (14  U.   &  Stat   at 
I^rge,  p.  888);  (3)  That  he  was  in- 
toxicated  when  be  enlisted : 

J9e/d;That  the  wife  of  F.  might 
prosecute  the  writ; 

That  the  oath  taken  by  F.  was  sub- 
stantially the  oath  prescribed  by  the 
18th  section  of  the  Act  of  Jan.  11th, 
1812,  (2  U.  S.  Stat,  at  Large,  p.  678,) 
and  not  that  prescribed  by  the  Act  of 
April  10th,  1806,  {id.  p.  361); 

That  the  Act  of  January  lltb,  1812, 
contained  no  provision  requiring  the 
oath  to  be  taken  before  a  civil  magis- 
trate; 

That  the  "oath  of  enlistment"  men- 
tioned in  the  8d  section  of  the  Act  of 
June  12th,  1858,(11  U.  S.  SUt  at  Large, 
p.  336,)  and  the  "  oath  of  allegiance" 
mentioned  in  the  11th  section  of  the 
Act  of  August  dd,  1861,  (12  U,  8.  Stat, 
at  Larffe,  p.  289,)  are  the  same,  and 
that,  under  the  latter  Act,  the  oath 
taken  by  F.  was  properly  administered 
by  a  commissioned  officer  of  the  army ; 
That,  as  the  37th  section  of  the  Act 
of  July  28th,  1866,  authorizes  the  Sec- 
retary of  War  to  report  a  Code  of  reg- 
ulations "for  the  regulation  of  the 
army  and  of  the  militia  in  actual  serv- 


ice," embracing  "  all  necessary  orders 
and  forms  of  a  general  character  for 
the  performance  of  all  duties  incum- 
bent on  officers  and  men  in  the  mili- 
tary service,"  such  regulations  could 
not  be  held  to  apply  to  the  question 
as  to  who  may  lawftdly  be  enlisted 
into  the  army ;  nor  were  existing  reg- 
ulations on  that  subject  made  statutory 
by  the  provision  in  that  section,  that 
**  existing  regulations  are  to  remain  in 
force  until  Oingress  shall  have  acted 
on  that  report; 

That,  therefore,  the  Ist  section  of  the 
Act  of  December  10th,  1814,  (8  U.  S. 
Stat  at  Large,  p.  146,)  which  author- 
izes the  enlistment  of  "any  free,  effect- 
ive able-bodied  man,  between  the  ages 
of  18  and  50  years,"  was  not  by  im- 
plication repealed  by  the  88th  section 
of  the  said  Act  of  1866; 
^  That  paragraph  930  of  the  Rerula^ 
tioDS  above  referred  to  was,  therefore, 
only  a  regulation  of  the  War  Depart- 
ment, directory  to  its  subordinates,  and 
the  tad  that  F.  had  a  wife  and  child 
did  not  iovalidate  his  enlistment; 

That,  moreover,  as,  when  he  enlist- 
ed, he  signed  a  declaration  that  he  had 
neither  wife  nor  child,  and  as  he  had 
received  the  rations  and  clothing  of  a 
recruit,  and  had  performed  the  duties 
of  a  recruit  for  twenty  days,  when  the 
petition  for  a  haheca  corpus  was  pre- 
sented, he  ^IUst  be  held  to  have  rati- 
fied his  contract  of  enlistment; 

That  he  was  not  intoxicated  when 
he  enlisted ; 

That  the  writ  must  be  discharged, 
and  the  recruit  be  remanded.  Ferrm^ 
Case,  442 

ENROLMENT. 

Where  a  canal-boat  was  not  enrolled  or 
licensed,  and  had  no  documents : 

Hddy  That  the  failure  of  the  master 
to  exhibit  such  enrolment  or  license 
when  demanded,  did  not  subject  the 
vessel  to  the  penalty  provided  by  the 
13th  section  of  the  Act  of  February 
18th,  1793  (1  Stat  at  Large,  309). 
The  CaTial-hoatJohnJ.Wiltsie,       251 

ESTOPPEL. 
See  BANKBtcPTOT,  8. 

EVIDENCE. 
1.  Where  it    appeared  that   a   party 
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to  a  Bait   had   made   oontradictorj 
oaths: 

Held,  That  that  one  must  be  taken 
as  trae  which  bore  most  strongly 
against  liim.    FarreU-v,  Campbell,    8 

2.  The  question,  what  are  proper  books 
of  account  to  be  kept  b j  a  merchant 
or  tradesman,  is  in  each  case  a  ques- 
tion of  eyidence.    Newmatie  Caee,  20 

8.  The  fact  that  the  mizzen  sail  of  a 
vessel  gave  out  in  an  extraordinary 
storm,  and  that  she  had  no  spare  miz- 
zen sail,  does  not  show  that  she  was 
unseaworthy  when  she  sailed.  800 
BcUeeof  CotUm,  42 

4.  Where  a  party  to  a  suit  has  in  his 
possession  evidence  which  he  can  give 
to  dpar  up  any  doubt,  and  he  does  not 
give  it,  there  is  a  presumption  that 
the  evidence,  if  given,  would  corrobo- 
rate that  which  has  been  given  against 
him.    A  Quantity  of  Distilled  Spirits, 

70 

6.  The  fact  that  spirits  are  purchased 
for  less  than  the  amount  of  the  tax 
upon  them  is  sufficient  evidence,  in 
the  absence  of  any  explanatory  cir- 
cumstances, to  show  that  the  pur- 
chaser could  not  have  believed  that 
the  tax  was  paid.  Id, 

6.  Affidavits  and  statements  previously 
made  by  witnesses,  which  contradict 
their  evidence  given  on  the  stand,  are 
to  be  considered  by  the  jury  for  the 
purpose  of  finding  out  what  is  the 
trutn ;  but  the  evidence  of  the  wit- 
nesses on  the  stand  is  not  necessarily 
to  be  rejected  on  account  of  such 
contradiction.  If,  after  having  as- 
certained what  is  the  truth,  the  jury 
find  that  a  witness  has  wilfully  told  a 
falsehood  on  the  stand,  as  to  a  material 
fact,  they  have  a  right  to  believe  that 
he  is  not  worthy  of  credit  in  any 
particular.  Tke  United  States  v.  Blai*- 
deU,  182 

7.  The  fact  that  a  libellant,  on  October 
24th,  1867,  on  the  entry  of  certain 
goods  by  him  at  the  Custom-House, 
made  oath  that  the  goods  then  be- 
longed to  a  house  in  Switzerland,  is 
not  evidence  to  show  tbat  the  libellant 
did  not  own  the  goods  when  a  libel  to 
recover  damage  for  their  loss  was  filed, 
on  December  27th,  1867.  The  Ville 
de  Paris,  276 


8.  Every  one  is  supposed  to  intend  the 
natural  consequences  of  an  act  oom- 
mitted  by  him.  JET.  K  DibbUe  A  Gfs 
Case,  288 

9.  Courts  of  admlralit^  are  not  bonmd 
by  the  rules  of  evidence  which  are 
applied  in  the  courts  of  common  law, 
and  they  may,  where  jnstioe  requires 
it,  take  notice  of  matters  not  strictly 
proved.     71U  J.  F.  Spmcer,  S37 

10.  Where  copies  of  papers  pertaining 
to  the  condenmation  and  sale  of  the 
vessel,  certified  by  the  British  consul 
to  be  copies  of  official  documents  on 
fiile  in  his  office,  had  been  proved  by 
deposition  a  considerable  time  before 
the  trial,  so  that  the  parties  were  not 
taken  by  surprise: 

Held,  That  they  were  admissible 
in  evidence  in  the  admiralty.  Id. 

11.  Questions  to  a  bankrupt,  who  was 
under  examination  by  a  creditor, 
whose  debt  was  incurred  in  1 856,  as 
to  property  held  by  the  bankrupt 
previous  to  that  time,  but  which  he 
claimed  to  have  belonged  to  his  wife, 
are  proper.     Grains  Vase,  863 

12.  When  a  creditor  accepts  a  security 
for  his  debt,  he  is  condusvely  pre 
sumed  to  know  what  appears  upon  ite 
face,  and  to  have  reasonable  cause  to 
believe  it  was  intended  to  accompliah 
what  must  be  its  ordinary  and  neces- 
sary effect.     Oraham  v.  Stark,       620 

18.  The  law  requires  the  best  evidence 
to  be  given  of  any  fifu^  Siz  OoMts  of 
Silk  JUbbons,  586 

14.  A  series  of  sales  or  a  single  sale  in 
the  ordinary  course  of  trade,  is  one  of 
the  best  evidences  of  market  value. 

Offers  by  merchants  or  manufac- 
turers to  sell  their  goods  in  the  usual 
course  of  trade  are  among  the  best 
evidences  of  their  market  value.     Jd 

See  Baioeritftot,  6. 
Fbaud. 
Import  Acts. 
Int.  Rbv.  Law,  8,  6,  7. 
pRAonoB  (Bankbuptct),  23. 

EXECUTIVE  DEPARTMENT. 

The  Court  can  communicate  with  the 
Executive  authorities  of  the  Govern- 
ment, only  through  the  District  Attor- 
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ney  as  the  rec^nized  officer  of  the 
Government.  The  UniUd  8taU$  v. 
Blauddl,  182 

F. 

FORFEITURE. 

1.  The  seizure  of  enemy  property  as 
prize  of  war  on  land  is  not  authorized 
by  the  hiw  of  nations,  and  can  only  be 
upheld  by  the  municipal  laws  of  the 
nation  which  seeks  to  enforce  the  for- 
feiture. The  United  Statet  t.  Steven^ 
9on,  119 

2.  Where  a  statute  denounces  a  forfeit- 
ure of  property  as  the  penalty  for  an 
offence,  and  does  not  say  that  the 
property  or  its  v€Uue  is  forfeited,  the 
forfeiture  takes  place  at  the  time  the 
offence  was  committed,  and  operates 
as  a  statutory  transfer  of  the  right  of 
property  to  the  (iovernment.  Id, 

S.  The  Act  of  July  18th,  1861,  {I2£^t, 
at  Large,  265,)  was  not  a  mere  tem- 
porary Act.  Forfeitures  incurred  un- 
der it  during  the  continuance  of  hos- 
tilities mieht  be  enforced  afterwards. 

M 

4.  The  6th  and  9th  sections  of  that  Act 
must  be  construed  together,  and  the 
forfeiture  declared  in  the  5tJi  section 
can  be  enforced  only  by  a  seizure  of 
the  property.  Id 

5.  The  Act  of  August  6th,  1861,  (12 
Stat  at  Large,  819,)  May  20th,  1862, 
(Jd.  404,)  and  July  17th,  1862,  {Id 
589,)  are  subject  to  the  same  construc- 
tion, and  foneitures  under  them  can 
only  be  enforced  by  a  seizure  of  the 
property.  Id. 

FRAUD. 

Fraud  is  hardly  ever  made  out  by  direct 
evidence,  but  by  the  interweaving  of 
circumstances.    Eathhon^e  Caee,    50 

See  BANKauPTCT,  6,  11. 
Charter,  2. 

FREIGHT. 
See  Bxu.  of  Ladhto,  1,  8,  9. 


G. 

GOLD  CONTRACT. 

See  Bill  of  Laping,  9 
CHAarsB,  1. 

LiSN,  1. 

fl. 

HABEAS  CORPUS 

A  habeeu  corptu,  to  bring  before 
a  prisoner  confined  under  s 
the  Penitentiary  on  Blackwe 
is  properly  directed  to  the 
the  Penitentiary.  De  Pu.'^e 

See  PRAoncs  (Baitkrvfto 
Enlistment. 
Int.  Rev.  Law,  Y. 

HUSBAND  AND  WI 

Where  a  wife  having  receiv 
from  her  father's  estate,  pi 
husband's  hands,  with  the 
derstanding  that  she  was 
when  she  wanted  it,  and 
drew  all  but  |700,  and  i 
that  the  husband  had  at  va 
given  her  furniture  and 
taken  out  policies  of  life  ini 
her  benefit,  and  her  bus 
some  seven  years  after  th( 
the  money,  declared  a  ban 
Held,  that  the  wife  was 
prove  the  $700,  without  ii 
debt  aeainst   her   husbai 
BigeUmt  Case, 

i900  Bankruftot,  28. 
PaAcnoE  (Bankbup 

I. 

IMPORT  ACTS. 

Under  the  Act  of  March  8 
Stat,  at  Large,  787,)  wher 
ported  from  abroad  are  ow 
manufacturer,  he  must  sw 
invoice  contains  the  aci 
value  of  the  goods,  at  ti 
place  when  and  where  the 
ufactured.    Six  Cases  of  £. 


"  Actual  market  value,'' is  1 
which  the   manafacturei 
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goods  for  sale  in  the  ordinary  course 
of  trade.  I<^ 

The  time  when  an  article  is  mannfao- 
tared  is  when  its  manufacture  is  com- 
pleted. i<^ 

The  law  presumes  that  there  was,  at 
such  time  and  place,  an  actual  market 
value,  and  no  evidence  can  be  re- 
ceived, in  an  action  to  forfeit  the  goods 
for  fraudulent  undervaluation,  to  show 
that  there  was  no  such  value.  Id, 

In  an  action  to  forfeit  goods  for  fraudu- 
lent undervaluation,  the  jury  have  the 
riffht,  in  the  absence  of  proof  of  such 
sues  or  offers,  to  resort  to  the  cost  of 
manufacture,  with  the  manu£fictarer^B 
profit  added,  as  a  means  of  determin- 
iDg  what  was  their  actual  market 
value.  But,  in  that  case,  the  cost  of 
the  raw  material  is  to  be  taken  as  of 
the  time  and  place  of  manufacture. 

J(L 

Any  intentional  undervaluation  is  cause 
for  the  forfeiture  of  the  goods;  and 
the  intentional  undervaluation  of  any 
item  in  an  invoice  authorizes  the  for- 
feiture of  the  whole  invoice.  Id, 

Where  the  Court  decides  that  probable 
cause  has  been  shown  for  the  seizure 
of  the  goods  as  so  forfeited,  the  bur- 
den is  upon  the  claimant  to  show  that 
tiie  invoice  contains  the  actual  market 
value  of  the  goods.  Id, 

IMPRISONMENT. 

A  prisoner  was  sentenced  to  imprison- 
ment for  a  year  at  Blackwell's  Island, 
in  pursuance  of  which  the  marshal  de- 
livered him  into  the  custody  of  the 
keeper  of  tiie  Blackwell's  Island  Pen- 
itentiary : 

Hdd,  That  the  sentence  did  not  direct 
him  to  be  imprisoned  in  any  particular 
State  prison  or  penitentiary,  and  that 
he  was  properly  delivered  to  the  cus- 
tody of  the  keeper  of  the  Blackwell's 
Island  Penitentiary,  whether  he  was 
imprisoned  by  virtue  of  the  direct 
sentence  of  tiie  Court,  or  by  virtue  of 
the  Rule  of  the  Circuit  Court  on  the 
subject,  (4  Match/.  C.  C.  H,,  641). 

That  such  prisoner  was,  under  the 
Act  of  Congress  of  June  30th,  1834,  (4 
Stat  at  Large,  789,)  exclusively  under 
the  control  of  the    officers   having 


charge   of    aach   penitentiaTy.     D^ 
Pufi  Cote,  80Y 

See  PowBB  OF  thb  Court,  3. 

INFORliER. 

Where  an  inspector  of  internal  revenue 
at  Philadelphia^  appointed  under  tiie 
fifth  section  of  the  Act  of  June  SOth, 
1864,  made  researdiea  tliere  as  to 
sales  of  tobacco  made  by  mediants 
at  New  York  to  customers  in  Philadel- 
phia, which  researches  were  embraced 
within  his  duties  as  aoch  inapeotor, 
and  were  dischsj^sed  in  co-operation 
with,  and  under  the  direction  o^  offi- 
cers of  the  Internal  Revenue  at  New 
York; 

Meld,  That  information  so  ob- 
tained by  him  never  became,  aa 
against  the  United  States,  bis  private 
property,  so  aa  to  allow  him  any  dis- 
cretion as  to  withholding  it  from  his 
superior  officers,  and  that  he  waa  noi 
entitied  to  share  as  informer  in  forfeit- 
ures resulting  from  violations  of  tiie 
Internal  Revenue  Law  which  he  thus 
discovered,  and  of  which  he  gave  in- 
formation.   Four    CtUHng   Mathimn, 

220 

INTERNAL  REVENUE  LAWS. 

1.  Under  the  27th  section  of  tiie  Inter- 
nal Revenue  Act  of  July  18,  1866  (14 
Stat  at  Large  p.  162),  the  proper 
person  to  ^ve  the  warehouse  bond 
there  provided  for  ia  the  person  who, 
under  the  24th  section,  gives  the 
notice  to  the  Government  that  he  ia 
the  person  engased  in  the  business 
of  a  distiller,  at  &e  distilleiT  in  ques- 
tion.    Th*  United  Statet  v.  Mmry,  29 

2.  Under  the  26th  section  of  tiie  Internal 
Revenue  Act  of  July  18th,  1866,  rec- 
tifiers were  bound  to  keep  the  book 
prescribed  by  that  section  and  make 
the  proper  entries  in  it,  whether  the 
Commissioner  of  Internal  Revenue 
had  prescribed  any  rules  and  regnla- 
tions  on  the  subject  or  not  A  Qmor- 
tity  of  DiaHUed  SpiriU,  dfc  10 

8.  Where  a  rectifier  had  kept  a  book  as 
prescribed  by  law,  and  had  himself 
made  an  entry  in  it  of  a  certain 
purchase,  which  entry  did  not  comply 
with  the  requirements  of  the  Act, 
but  he  gave  no  evidence  to  explain 
the  discrepancy: 
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Held,  That  the  jury  must  take  any- 
thing doubtful  about  the  entry  most 
strongly  against  him.  Id 

4.  Where  spirits  were  proved  to  have 
been  found  upon  a  rectifier^s  premises, 
and  no  proof  was  given  that  the  tax 
had  been  paid: 

Meld,  Tnat  the  jury  were  to  assume, 
as  matter  of  law  and  as  matter  of  fad, 
that  the  tax  had  not  been  paid.        Id 

6.  The  48th  section  of  the  Internal  Reve- 
nue Act  of  June  80th,  1864,  is  not 
ambiguous,  nor  is  the  statute  a  penal 
one.  Id. 

6.  The  fact  that  spirits  were  properly 
branded  by  United  States  Inspect- 
ors is  not  evidence  that  the  taxes  on 
them  had  been  paid.  Id 

7.  Where  a  tobacco  manufacturer  .was 
Bununoned  by  an  assessor  of  Internal 
Revenue  to  appear  and  produce  all 
books  of  account  oontiuning  entries 
relating  to  his  business,  and  failed  to 
obey  the  summons,  whereupon  an 
attachment  was  issued  by  a  United 
States  Ck>mmis8ioner  against  him,  and 
he  was  arrested  and  committed  by  the 
Commissioner  to  the  custodv  of  the 
marshal  till  he  should  produce  the 
books,  whereupon  a  writ  of  habeas 
corpus  was  issued  in  his  favor;  on  the 
hearing  on  which  he  diumed  that  a 
criminal  proceeding  had  been  com- 
menced against  him  for  making  false 
returns  to  the  assessor  and  that  he 
could  not  produce  the  books  or  give 
the  evidence  without  criminating 
himself: 

Beld,  That  he  must  bring  the  books 
which  contained  entries  relating  to  his 
business  before  the  assessor,  and  must 
then  be  asked  to  exhibit  any  entry 
relating  to  a  particular  point  to  be 
named  m  the  inquiry,  and,  if  he  should 
sav  that  he  could  not  do  so  without 
criminating  himself,  he  would  be 
protectednrom  exhibiting  it.  lApp- 
man*9  Case,  95 

•8.  Under  the  46th  section  of  the  Inter- 
nal Revenue  Act  of  July  18th,  1866, 
(14  U.  8.  Stat  atZarsfep.  168,)  the 
''place  where  spirits  are  distilled"  is 
the  distillery  premises. 

Under  tiiat  section,  a  person  cannot 
be  convicted  as  a  prindpal  in  removing 


spirits,  and  also  as  an  aider  and  abettor 
in  the  same  o£fence. 

Under  that  section,  any  one  who 
had  an  interest  in  the  dlstillerv,  if  he 
directed,  ordered  or  set  on  foot  the 
removid  of  spirits,  mav  be  convicted 
of  such  removal,  thougn  not  personally 
present. 

Any  one  personally  concerned  in 
handling  the  means  of  removing  spirits 
is  g[uilty  of  removing  spirits,  whether 
he  is  interested  in  them  or  not. 

Any  help  or  assistance,  other  than 
what  is  a  removal,  is  an  aiding  in  a 
removal;  and  giving  any  encourage- 
ment or  instigation  to  commit  a  re- 
moval, other  than  what  is  defined  to 
be  a  removal  or  an  aiding  in  a  removal, 
is  an  abetting  in  a  removal  27te 
United  States  v.  Slaisdell,  182 

9.  It  is  no  defence  to  an  action  by  the 
Government,  upon  a  bond  given  by  a 
tobacco  manufacturer,  to  recover  an 
amount  of  duties,  that  the  Government 
seized  the  manufacturer's  goods  as 
forfeited,  instead  of  distrainmg  upon 
them  for  the  tax. 

Laches  is  not  to  be  imputed  to  the 
Government  in  such  a  case.  The 
United  States  v.  Barr&wdig^,  619 

10.  Empty  barrels  were  found  on  the 
premises  of  a  rectifier,  on  which  were 
stamps  which  had  not  been  cancelled 
as  required  by  the  48d  section  of  the 
Internal  Revenue  Act  of  July  20th, 
1868  (16  Stat,  at  Large,  125): 

ffeld,  That  if  the  rectifier  knew  that 
the  stamps  were  not  cancelled,  and  it 
was  his  will,  freely  exercised,  that  they 
should  not  be  cancelled,  when  the  bar- 
rels were  emptied,  then  he  had 
"knowingly  and  wilfully"  neglected 
to  comply  with  the  48d  section,  and 
under  the  96th  section  of  the  same 
Act,  all  distilled  spirits  or  liquors 
owned  by  him  were  forfeited.  A 
Quantity  of  DisHUed  Spirits,  Ae,  662 
A  rectifier  must  himself  make  the 
entries  in  the  book  required  by  the 
46th  section  of  the  same  Act,  and  his 
failure  to  do  so  subjects  him  to  a 
similar  penalty.  Id. 

See  Costs,  6. 
Im-OBifxa. 

INTEaiNATIONAL  COMITY. 
See  Collision,  22. 
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J 

JUDGMENT. 
/SSm  Lmr,  1. 

JURISDICTION. 

1.  A  Bankniptcy  Court  has  jnrifldiction 
to  restrain  parties  who  are  proceeding 
in  a  State  Conrt^  hy  action  commenced 
after  an  adjudication  in  bankruptcy, 
to  enforce  a  mortgaij^e  upon  property 
in  the  possession  of  the  assignee  in 
hankraptcy,  which  mortgage  the  as- 
si^ee  claims  is  void.  Thi  Kero^eru 
Otl  Compan}f$  Cats,  86 

2.  A  Ck>nrt  of  Admiralty  has  no  Jorisdio- 
tion  of  a  suit  in  rem  against  a  sliip,  to 
recoyer  for  work,  labor,  and  mat^ials 
done  and  fiimished  towards  the  boild- 
ing  of  the  ship,  even  thoogh  the  law 
of  the  Stategives  a  lien  npon  the  ship 
therefor.     The  Norway,  168 

8.  Where  a  libel  was  filed  against  a  Tea- 
sel npon  a  contract  to  carry  cargo  on 
board  of  her  from  New  York  city  to 
Troy,  in  the  same  State,  to  recover 
damages  for  an  injnry,  from  negligence, 
received  by  the  cargo  on  the  voyage, 
the  owners  of  the  vessel  and  cargo  all 
being  residents  of  New  York  State: 

Heldy  That  the  cause  was  one  of  ad- 
miralty jurisdiction.  TheLsonard,  268 

4.  A  suit  against  a  vessel  to  recover  a 
penalty  for  the  importation  of  goods 
in  her  without  their  being  entered  on 
her  manifest,  under  the  24th  section 
of  the  Act  of  March  2d,  1799  (1  SUiU, 
at  Large^  p,  646),  and  the  8tii  section 
of  the  Act  of  July  28th,  1866  (14  Slate, 
at  Large,  p,  180),  is  a  civil  case  of 
admiralty  and  maritime  jurisdiction, 
within  tne  jurisdiction  of  the  Courts 
because  the  subject-matter  is  maritime 
in  its  nature.     27ie  Mieeouri,         508 

See  Appba&amob. 

Pbaotiob  (Bamkeuftcy),  S. 

PiLOTAGS. 

Salvage,  6. 

JUROR. 
See  PBAonoB  (CanuNAL),  1,  2. 


I 

LACHES. 
See  IifT.  Riv.  Law,  9. 


LIEN. 

1.  Where  a  vessel  put  Into  the  port  of 
Maranham,  in  distress,  being  foreign 
to  that  port,  her  master  beiiig  without 
means  to  pay  for  the  repairs,  and  her 
owners  being  without  credit»  and 
thereupon  the  Ubellants  advanced  to 
the  master,  towards  the  payment  of 
the  expenses  of  the  vessel,  |4,887.70, 
on  the  request  of  the  marker,  and  on 
his  promise  that  it  should  be  repaid 
in  gold,  in  the  United  States,  for  which 
sum  the  master  gave  a  draft  on  his 
owners,  payable  in  gold,  which  draft 
was  not  taken  in  payment: 

Held,  That  the  libeUants  had  a  lien 
upon  the  vessel  for  the  amount  of  the 
advances ; 

That^  in  conformity  with  the  de- 
cision in  Brotuon  v.  Jxodee  {iWaUaee, 
229),  a  decree  must  be  entered  in  favor 
of  tne  libelUmtSy  against  the  vessel,  for 
14^87.70,  in  gold,  with  interest  and 
costs.     7%e  Emily  B.  Swder,       169 

2.  Where  a  libel  was  filed  sgainst  a  ves- 
sel, to  recover  for  supplies  fnmiflhed 
to  her,  and  the  vessel  hariog  been 
seized  under  process  issued  <m  the 
libel,  wasy  on  the  10th  of  July,  1807, 
discharged  on  a  bond  given  without 
notice  to  the  libellants,  uie  practice  of 
the  Court  at  that  time  not  reomring 
such  notice,  and,  on  the  4tii  of  March, 
1858,  the  libelUuits,  on  consent  of  the 
claimants,  discontinued  the  cause,  pay- 
ing the  costs  of  the  action,  and,  on  the 
same  day,  filed  another  libel  against 
the  vessel  for  the  same  cause  of  sc- 
tion: 

Held,  That  the  vessel  was  disdisig- 
ed  of  the  lien  for  the  snpplies  by  the 
giving  of  the  bond  in  the  first  suit, 
and  was  not  liable  to  the  second  ac- 
tion.    The  Thalee,  S27 

8.  Where  supplies  were  furnished,  in  the 

Eort  of  New  York,  to  a  vessel  which 
ailed  from  a  British  port^  carried  the 
British  flag,  and  was  intending  to  pro- 
ceed to  a  foreign  port  to  be  sold  as  a 
British  vessel,  the  supplies  being  fur- 
nished on  the  order  or  the  owner,  but 
on  the  credit  of  the  vessel,  and  being 
charged  to  her : 

Held,  That  her  owner  could  not  be 
permitted  to  claim  that  she  was  a  do- 
mestic vessel,  even  though  it  had  been 
proved  that  her  owner  resided  in  New 
York; 


4.' A  tteo,  to  be  recogniced  by  the  baub- 
niptcy  Court,  aa  a  valid  lien  on  prop- 
ertj  vbich  passes  from  the  banbmpt 
to  tbe  assignee  in  bankroptcy  by  lit- 
tua  of  the  proceedingB  ui  bankruptcy, 
moat  be  a  lien  at  tbe  time  of  tbe  com- 
nt  of  those  proceedioge.  Dn^4 


B.  A  bankrupt  filed  Ms  vc.lnot*ry  petd- 
tlon  UD  May  ITth,  18S9.  Among  the 
property  wtiich  passed  to  the  as^nee 
were  bnililingB  and  machinery  aitoated 
in  New  Jersey,  npoD  which  work  had 
been  done  prior  to  May  I7th,  lS69,far 
which  mechanica'  liens  were  claimed 
OD  the  bnildinga,  ander  the  lawa  of 
Hew  Jersey,  the  ewlioat  claim  of  anch 
lien,  however,  l>eing  filed  on  Uay  29th, 
IBI19.  The  Msignee  is  bankrapto; 
filed  a  petldon  asking  for  s  determina- 
tion as  to  the  validity  of  tJie  cUime  of 
Den: 

Stid,  That  under  the  mechanic^ 
lien  law  of  New  Jereey,  the  lien  did 
not  exist  as  a  lien  opoD  the  property 
at  tbe  time  of  tbe  comcaeDcement  of 
the  bankruptcy  proceedings ; 

That  the  as^gnee  must  diatribote 
the  estate  without  reference  to  the  me- 
chanics' liens,  as  such.  Id.  4(0 

C.  Liens  upon  a  ship  are  necesdUes  of 
her  eiisteDCB  and  usefnlnesa.  They 
are  to  her  what  credit  is  to  a  mer- 
chant.    Tht  Miuouri,  60S 

Bee  BAimcFTOT,  10. 
JvBUDicnoH,  2. 
Sauot  VnsiL. 


Set  CHiam,  3. 

YOLUNTAKI  ST&umtltO. 

HORTQAGK 
Where  a  mortgage  of  goods  and  chattels, 
made  as  aecnrity  Air  a  debt,  in  good 
faith  and  for  a  present  conaideniuon, 
within  the  14th  section  of  the  bank- 
ruptcy act,  and  not  invalid  as  mads 
in  violation  of  any  law  of  the  State  of 
New  York,  or  of  the  United  States, 


New  Jersey,  and  was  duly  recorded 
in  New  York,  but  was  not  duly  re- 
corded in  New  Jersey ; 

Ntld,  That,  th( 
Jersey  must  be  r.„  .  . 
braced  in  it,  hot,  that  that  bet  did  not 
aS^t  Its  validity  oa  rewarded  the  New 
York  property.  The  iMdur^  BuHiun, 
lituengrr  i  Di^taUh  Co't  Can,      S04 

8ie  Banibtittoi.  S8. 

),ai. 


NAVY  OP  THE  UHITED  STATES. 


March  ad,  1B«S,  (13  Slat  lULarga.p. 
696,)  and  If  he  embeiiles  funds  ^  the 
United  SUtes.  he  U  not  liable  to  the 
penalty  provided  in  tbe  third  sectlOD 
of  that  Act,  bnt  is  liable  for  the 
amount  embsuled.  Thi  United  Stale* 
T.  Boffart,  asT 

NEGLIGENCE. 
A  vessel  was  chartered  to  briue  a  cargo 
of  oranges  trom  Havana  to  mw  Yo^ 
and,  her  sails  being  insufficient,  she 
lost  tioie  on  tbe  voyage,  and,  on  ar- 
riving off  Cape  May,  put  in,  in  auUd- 
patioQ  of  heavy  weatber,  and  came  to 
anchor,  and  her  master  failed  to  keep 
a  careful  watch  at  nigbt,  and,  tbe 
wind  comingaronnd  so  aa  to  blow  on 
shore,  the  chain  parted  and  the  vessel 
went  ashore,  the  master's  excuse  foe 
not  dropping  another  anchor  being 
that  ice  liad  formed  on  bis  deofci, 
from  snow  which  fell  the  evening  be- 
fore, so  that  the  second  anchor  and 
chain  were  covered  up  by  ice,  and 
could  not  be  let  go.  Tbe  deck-load 
was  discharged  for  the  purpose  of 
getting  the  vessel  off,  and  the  veasel 
was  then  got  off  and  came  to  New 
York,  without  taking  the  deck-load 
on  board  again,  and  it  was  afLcrwarda 
sent  to  New  York  by  railroad  and 
there  tendered  to  tbe  charterers,  who 
refused  to  receive  it,  (it  having  been 
froien  and  damaged,)  and  filed  a  libel 
agunst  the  vessel,  to  recover  domagea 
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for  the  non-falfilment  of  the  charter- 
part^: 

Heldf  That  the  Teasel  was  charge- 
able with  fiiolt  In  not  having  her  sails 
in  proper  condition,  whereby  the 
voyage  was  delayed ; 

That,  the  delay  of  the  vessel  being 
a  fault,  it  was  to  be  presmned  against 
her  that,  but  for  that  delay,  she  would 
not  have  been  obliged  to  run  into 
Delaware  Bay,  and  the  disaster  there 
would  not  have  occurred ; 

That  the  master  was  negligent  in 
not  keepine  a  vigilant  watcn  while  at 
anchor,  ana  in  not  bein^  prepared  to 
drop  a  second  anchor  when  the  chain 
parted; 

That  the  freezinsp  and  .conseauent 
injury  to  the  deck4oad  must,  tnere* 
fore,  De  attributed  to  the  vessel ; 

lliat  she  was  chargeable  with  the 
injury  to  the  deck-loM,  and  with  any 
damage  sustained  by  the  charterers, 
by  the  loss  of  any  portion  of  her 
cargo  by  decay,  arising  from  the 
delay  of  the  vessel  on  the  voyage. 
27ie  Thomoi  Jeflnrwn,  SUD2 

Ste  Tow-boat  and  Tow,  2. 


PARDON. 

1.  Under  the  Constitution  and  laws  of 
the  United  States,  a  pardon  must  be 
regarded  as  a  deed,  to  the  validity  of 
which  delivery  is  essential 

A  pardon  differs  in  that  respect 
from  a  commission. 

Until  a  pardon  is  delivered,  it  may 
be  revoked.    J)e  Pu}f9  C<ue,         807 

2.  A  pardon  for  a  prisoner  sentenced  to 
imprisonment  for  a  year  at  Black- 
welTs  Island,  and  under  that  sentence 
imprisoned  in  the  Penitentiary  on 
Blackwell's  Island,  was  made  out 
and  signed  by  the  outgoing  President 
of  the  United  States,  on  the  dd  of 
March,  1869,  and  was  transmitted  on 
that  day  by  the  Departmeqt  of  State 
to  the  marshal  of  the  Southern  Dis- 
trict of  New  York,  and  received  by 
the  marshal  on  the  5th  of  March,  and, 
on  the  6th  of  March,  the  incoming 
President  directed  the  Secretary  of 
State  to  order  the  marshal,  if  the 
prisoner  had  not  been  released,  to 
consider  the  pardon  as  cancelled,  and 


to  return  the  same,'which  the  marshal 
did,  and,  on  the  8th  of  March,  the 
President  signed  an  order,  reciting 
that  the  pardon  had  not  been  deh- 
vered,  and  ordering  that  the  pardon 
be  revoked  and  withdrawn;  and 
thereaiter,  on  Kabeat  eormu^  directed 
to  the  warden  of  the  pemtentiary,  the 
prisoner  was  brought  bef«ne  this 
court: 

Jleldf  That,  as  the  pardon  had 
never  been  delivered  to  the  warden, 
it  had  not  been  delivered  to  the 
prisoner,  and  the  incoming  President 
had  the  power  to  cancel  it»  as  the 
President  who  signed  the  pardon 
would  have  had.  Id. 

PARTIEa 
/SmGearteb,  8. 

PARTNERSHIP. 
See  Bajvzbuftot,  18,  21. 

PENALTY. 

It  is  not  a  necessary  preliminary  to  a 
suit  against  a  ship  to  recover  a  penalty 
for  the  importation  of  goods  on  board 
of  her  which  are  not  on  her  manifest, 
that  the  ship  should  have  been  seized, 
or  that  proceedings  to  recover  the 
penalty  should  have  been  instituted 
against  the  master  or  the  owner  per- 
sonally.    The  Mueouri,  608 

See  Ekrouisiit. 

Navt  of  tbb  Uiotxd  Stato. 

PILOTAGE. 

Where  a  pilot  boarded  a  ship,  some 
thirty  miles  from  Bamegat,  and  the 
master  of  the  ship  proposed  that  his 
employment  should  not  commence  till 
the  vessel  reached  pilot  g^nnd, 
whereupon  the  pilot  went  to  ^d,  and 
was  called  when  Sandy  Hook  hove  in 
sight)  and  then  took  charge  of  the 
vessel,  and  thereafter  libelled  her  lor 
the  amount  of  offehore  pilotage, 
awarded  by  the  laws  of  the  State  of 
New  York : 

Held,  That  the  Court  had  jurisdic- 
tion of  the  action ; 

That  the  libellant  could  only  re- 
cover for  in-shore  pilotage,  and  that, 
as  the  amount  of  in-ehore  pilotage 
had  been  tendered  before  suit^tne 
decree  must  be  without  coeta.  The 
Alatka,  891 
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PLEADING. 

1.  The  general  rule  is  that,  in  an  indict- 
ment for  an  offence  created  hy  statute, 
it  ia  sufficient  to  describe  the  offence 
in  the  words  of  the  statute.  If  the 
defendant  insists  upon  greater  particu- 
larity, it  is  for  him  to  show  that  the 
case  fkUa  'within  some  exception  to  the 
general  rule.  T7i.e  United  States  v. 
Henry,  29 

2.  In  an  indictment  under  the  42d  section 
of  the  Internal  Revenue  Act  of  July 
18th,  1866  (14  Stat,  at  Large,  p.  162), 
for  execating  a  fraudulent  bond,  it  is 
not  necessary  to  set  out  the  particu- 
lars in  which  the  bond  is  fraudulent, 
or  the  particuhkr  manner  in  which  the 
payment  of  the  tax  was  eyaded,  or  in 
which  the  bond  was  used,  or  attempt- 
ed to  be  used,  in  fraud  of  the  revenue 
law,  or  in  which  the  accused  executed 
the  bond  or  procured  it  to  be  executed, 
or  connived  at  its  execution.  loL 

3.  Wliere  an  answer  contained  allega- 
tions which  were  inconsistent,  but  it 
had  not  been  excepted  to,  and  the 
case  went  to  trial : 

Seld,  That  the  Court  must  take 
that  allegation  which  operated  most 
strongly  against  the  claimants,  to 
be  the  one  really  made.  The  Bark 
Olhers,  148 

• 

4.  Where  a  libel  was  filed  by  the  con- 
signee named  in  a  bill  of  lading,  to 
recover  damages  for  non-delivery  of 
the  goods,  and  the  libel  containea  no 
averment  that  the  libellant  was  the 
owner  of  the  goods,  and  the  answer 
set  up  that  the  goods  were  delivered, 
but  md  not  allege  that  the  libellant 
was  not  the  owner  of  them,  or  contain 
any  exception  to  the  libel  for  not 
averrins  ownership  in  the  libellant: 

Held,  That,  on  these  pleadings,  the 
point  that  the  libellant  was  not  the 
real  owner  of  the  goods,  must  be  taken 
as  having  been  waived.  The  Vtlle  de 
Parte,  276 

5.  On  a  petition  by  an  assignee  in  bank- 
ruptcy, seeking  to  set  aside  transfers 
of  property  by  the  bankrupt : 

Hid,  That  the  objection  that  the 
relief  sought  must  be  obtained  by  bill, 
instead  of  on  petition,  was  one  which 
could  be  waived,  and  must  be  held  to 

Bt.  Vol  m.— 39 


have  been  waived,  if  not  taken  by 
pleading.     UlrxeKe  Case,  865 

6.  "Where  a  petition  in  involuntary 
bankraptcy  averred  that  the  petitioner 
and  the  alleged  bankrupt  had  been 

Partners;  that  the  partnership  had 
een  dissolved,  but  no  settlement  had 
been  made  between  them,  and  that  the 
alleged  bankrupt  was  indebted  to  the 
petitioner  "  by  reason  of  such  partner- 
ship transactions  for  assets  and  money 
of  said  copartnership,"  which  had 
come  into  his  hands  above  his  share : 
Held,  That  the  allegation  was  in- 
sufficient, and  that  the  petitioner  was 
not  entitled  to  an  adjudication  upon 
the  facts  stated.  Sigabyv.  WiUie,   871 

7.  Under  the  24th  section  of  the  Act  of 
March  2d.  1799,  (1  State,  at  Larae,  p. 
646),  which  enacts  that  if  goods  im- 
ported in  a  vessel  of  the  United  States 
are  not  entered  on  the  ship's  manifest, 
the  master  shall  forfeit  and  pay  a  sum 
equal  to  their  value,  and  the  8th 
section  of  the  Act  of  July  18th,  1866, 
(14  State,  at  Large,  p.  180),  which 
provides  that  where  a  yessel  or  her 
owner  or  master  are  subject  to  a 
penalty  for  a  violation  of  the  Revenue 
Laws,  "such  vessel  shall  be  holden 
for  the  payment  of  such  penalty, 
and  may  be  proceeded  against  sum- 
marily, by  libel,  to  recover  such 
penalty,  in  any  District  Court  of  the 
llnitea  States  having  jurisdiction  of 
the  offence,"  it  is  not  necessary,  in  a 
libel  filed  against  a  yessel  to  recover 
such  a  penalty,  to  aver  any  prior 
seizure  of  the  ship.     The  Mieaouri, 
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POWER  OF  THE  COURT. 

.  A.  court  of  the  United  States  has 
authority,  in  a  criminal  case,  to  dis- 
charge a  jury  from  giving  a  verdict, 
whenever,  taking  all  the  circumstances 
into  consideration,  there  is  a  manifest 
necessi^  for  the  act,  or  where  the 
ends  of  public  justice  would  other- 
wise be  defeated ;  and  it  may  do  this 
without  the  consent  of  the  defendant. 
The  United  Statee  Y,  Wateon,  1 

Courts  of  the  United  States  cannot  be 
called  upon  to  redeem  pledges  of  pro- 
tection which   have  been   given   to 
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erimiiMls  by  the  ExecntiYe  Depart- 
ment Sach  pledges  must  be  redeemed 
by  the  Ezeeative  Department.  The 
United  8taU9  Y.  BlaisJell,  132 

S.  Under  the  Sd  section  of  the  Act  of 
March  H  ^^^^>  (^^  Stat,  at  Large, 
600,)  a  Conrt  of  the  United  States  has 
no  right  to  order  a  person  who  is  sen- 
tenced to  imprisonment  for  a  period 
of  one  year  or  less,  to  be  confined  in 
any  particular  State  prison  or  peni- 
tentiary.    De  Pu}fa  Cote,  807 

See  Eyidkngv,  9. 

PBAoncK  (Bankruptot),  19. 

PRAC?riCE  (ADMIRALTY). 

1.  Where  goods  were  seized  as  smug- 
gled, and  a  libel  was  filed  without  de- 
lay to  forfeit  them  and  a  claim  was 
put  in  by  an  agent  of  the  owner  of  the 
goods,  who  applied  for  an  appraise- 
ment of  the  property  and  its  deliYery 
to  him  on  bond : 

Held,  That  the  89th  section  of  the 
Act  of  1799,  (1  Stat,  at  Large,  p.  696,) 
applies  only  to  seizures  for  Yiolations 
of  that  Act; 

That  a  deliYery  on  bail  in  this  case 
was  a  matter  of  discretion,  and  that, 
as  there  had  been^no  delay  in  the 
prosecution  and  the  goods  were  not 
perishable,  the  application  to  bond 
must  be  refused.  Fifteen  Pieces  of 
Black  Silk,  189 

2.  Where  scYcral  libels  had  been  filed 
against  a  Ycssel,  to  recoYer  amounts 
exceeding  her  value,  and  h^v  owners 
applied  to  hsYe  her  discharged  on 
their  giving  one  stipulation  in  the 
amount  of  her  Yalue: 

ffeld.  That  the  amount  of  the  freight 
was  not  to  be  included  in  the  stipula- 
tion.    The  Vivid,  897 

8.  The  proper  form  of  stipulation  to  be 
giYcn  for  the  discharge  of  a  party  ar- 
rested in  a  suit  in  Admiralty,  is  for 
the  appearance  of  the  party  to  abide 
by  the  decree  of  the  Court  in  the 
cause,  and  not  for  the  payment  of  the 
sum  decreed.     Grace  Y.  Svans,      479 

4.  Where  a  warrant  of  arrest  was  issued, 
with  a  clause  directing  the  marshal, 
if  the  respondent  could  not  be  found, 
to  attach  his  property,  and  the  mar- 
shal returned  tnat  he  had  arrested  the 


respondent,  and  had  attached  his  prfsp- 
erty: 

Held,  That  the  attachment  must  be 
set  aside.     Qraee  y.  Evans,  479 

6.  Process  being  issued,  with  an  attach- 
ment clause,  the  marshal  attached 
property  of  the  respoadenta,  but  after- 
wards discharged  it  from  custody, 
without  any  order  of  Coari,  and 
serYed  the  process  upon  tfaem  person- 
ally. On  tae  return  of  the  process, 
a  default  was  taken  against  them, 
which  they  moYed  to  open.  The 
libellant  insisted  that,  aa  a  condition 
of  opening  the  defiault,  they  dionld  be 
required  to  giYe  securitY,  as  on  a  dis- 
charge of  properhr  attached : 

SSd,  That,  un<ler  the  drcumstanees 
of  the  case,  the  condition  was  a  rea- 
sonable one,  and  that  the  de&nlt 
would  be  opened,  without  costs,  on 
the  responaents  ezecating  such  a 
stipulation.     Van  Winkle  y.  Jarvis, 
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See  Salvage,  1. 


PRACTICE.   (BANKRUPTCY.) 

1.  The  fact  that  one  creditor  of  a  bank- 
rupt has  examined  him  under  the  S6Ui 
section  of  the  Banloruptcy  Act  is  no 
reason  for  withholding  the  same  prir- 
ilege  from  another  creditor.  Bet  the 
Register  must  regulate  the  examina- 
tion so  as  to  protect  the  bankrupt 
Adami  ease,  7 

2.  Under  the  21st  section  of  the  Bank- 
ruptcy Act,  any  action  to  reeoYer  a 

Srovaole  debt  is  to  be  stayed  until  a 
etermination  is  had  as  to  the  dis- 
charge, whether  the  debt  be  one  that 
will  or  will  not  be  dischaiged.  Jfynm 
Rosenbergs  ease,  14 

8.  Where  a  bankrupt,  who  filed  his  pe- 
tition in  the  SouUiem  District  of  New 
York,  in  December,  1867,  was  a  mem- 
ber of  a  firm  engaged  In  manuHactoi^ 
ing  cloths  in  New  Jersey,  which  fiuled 
in  October,  1866,  and,  for  six  months 
before  the  filing  of  the  petition,  he  had 
resided  in  New  Jersey,  but  had  a  desk 
in  the  office  of  his  son  in  New  York 
city,  where  he  received  and  wrote 
letters,  and  kept  books  and  papera^ 
and  was  engaged  in  closing  up  the 
affairs  of  the  concern,  but  did  no 
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other  bnmDess  and  had  no  other  place 
ofbnsineaa: 

Hdd,  That  btB  petition  was  not 
properly  filed  in  tne  Sontbern  Dis- 
trict, and  the  court  had  nojnrisdiction 
to  grant  a  disdiarge.    JaUI^b  ease,  25 

4.  The  proceedings  before  a  register,  in 
iNUilaraptcy  cases,  are  under  the  con- 
trol of  the  register,  and  should  pro- , 
eeed  without  unnecessary  delay.  No 
inflexible  rale  can  be  laid  down  as  to 
postponements  or  adjournments.  Hy- 
man*f  ease,  28 

6,  Where,  on  the  return  of  an  order  to 
show  cause  why  a  bankrupt  should 
not  be  discharged,  creditors,  who  had 
proved  their  debts,  appeared  and 
claimed  time  to  file  specifications  of 
objection,  and  objected  to  the  bank- 
rupt's taking  the  final  oath,  and  to 
the  registers  ^Ting  a  certificate  of 
conformity : 

Ifeld,  That  the  oath  required  by 
section  29  of  the  Bankruptcy  Act 
must  be  taken  and  produced  to  the 
Register,  and  he  must  then  certify 
coDformity  or  non-conformity ; 

That,  if  specifications  in  opposition 
were  filed,  the  certificate  of  conform- 
ity should  be  that  the  bankrupt  had 
conformed,  except  in  the  particulars 
covered  by  the  specifications.  Pul- 
ver'e  aue,  65 

6.  Where,  at  the  first  meeting  of  a  bank- 
ruptfs  creditors,  but  one  creditor  ap- 
peared, and  he  proved  his  debt,  and 
elected  as  assignee  a  person  who  was 
present,  and  it  appeared  that  this  per- 
son was  a  stranger  to  the  creditor, 
and  had  informed  him  of  the  meeting, 
and  solicited  the  creditor's  vote  for 
himself  as  assignee : 

Held,  That  the  election  of  an  as- 
signee under  such  circumstances 
could  not  be  sanctioned.  A.  B*s 
case,  66 

7 .  A  re^ster  in  bankruptcy  has  power 
to  make  an  order  directing  an  assignee 
in  bankruptcy  to  pay  fees  of  ofiScers 
of  court  out  of  moneys  in  his  hands. 
I/uuii  ease,  98 

8.  Where,-  after  a  bankrupt  had  taken 
the  oath  required  by  the  29th  section 
of  the  Bankruptcy  Act,  a  creditor 
filed  specifications  of  opposition  to  his 
discharge,     alleging,    among    other 


things,  wilful  false  sweariug  in  the 
affidavits  annexed  to  the  petition  and 
schedules,  and  afterwards  withdrew 
his  appearance  in  opposition  and  the 
specifications : 

Held,  That  the  oath  of  the  bank- 
rupt, under  that  section,  ought  to  be 
taken  anew,  after  such  withdrawal. 
Machado'a  case,  131 

9.  Where  members  of  a  firm  had  been 
adjudged  bankrupt,  and  a  creditor 
proved  a  claim  against  them  sepa- 
rately and  not  against  the  firm,  the 
foundation  of  the  claim  being  a  bond 
made  by  the  bankrupts,  **  composing 
the  firm  of  E.  A  D.  Bigelow  i  Co./* 
in  which  they  bound  themselves, 
"jointly  and  seTerally,"  the  assets  of 
the  partnership  not  oeing  sufficient 
to  pay  the  partnership  debts,  but  the 
assets  of  one  of  the  partners  being 
sufficient  to  pay  all  his  separate  debts 
in  full : 

Held,  That  the  creditor  was  en-, 
titled  to  dividends  upon  his  debt  out 
of  the  several  assets  of  the  individual 
bankrupts.     Bigelovfs  ease,  146 

10.  Counsel  fees  for  attending  on  behalf 
of  a  bankrupt,  and  opposing  pro- 
ceedings in  involuntary  bankruptcy, 
and  for  drawing  inventories  and 
schedules  required  to  be  made  and 
filed  under  the  order  of  adjudication 
of  bankruptcy,  are  not  proper  charges 
against  the  estate  in  the  hands  of  the 
assignee.  Id, 

11.  Where,  on  a  petition  ffied  by  an  as- 
signee in  bankruptcy  against  one  W., 
an  injunction  had  been  issued  out  of 
this  Court  against  him,  restraining 
him  from  parting  with  any  property 
that  had  oome  into  his  possession  from 
the  bankrupts  during  the  four  months 
preceding  the  adjudication  of  bank- 
ruptcy, and  thereafter,  on  a  summons 
issued  at  the  instance  of  opposing 
creditors  in  the  bankruptcy  proceed- 
ings, W.  attended  as  a  witness  before 
the  Register,  and  was  sworn  and 
claimed  the  ri?ht  to  be  attended  by 
counsel  on  such  examination,  and  the 
bankrupts  objected  to  his  being  ex- 
amined at  all,  on  the  ground  that  he 
had  been  made  a  party  to  the  bank- 
ruptcy proceedings : 

Heid,  That  the  objection  taken  by 
the  bankrupts  to  the  examination  was 
not  well  taken ; 
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That,  under  the  decision  in  Fredtf^ 
bers^B  cue,  (8  Ben.  R,,  188,^  the  wit- 
ness was  not  entitled  to  be  repre- 
sented by  connsel.  Feinberg,  8Uen^ 
boek  and  PetteTs  Case,  162 

12.  Where,  on  the  examination  of  the 
bankrupt)  a  certain  lease  appeared  to 
be  the  property  of  the  bankrupt,  which 
was  not  mentioned  in  the  schedules 
attached  to  the  bankrupt's  petition, 
and  he  thereupon  applied  for  leave  to 
amend  the  schedules  in  that  particu- 
lar: 

ffeld,  That  the  application  for  leave 
to  amend  was  an  ex-parte  one,  which 
no  creditor  had  any  right  to  oppose ; 

That  the  allowance  of  such  an 
amendment  could  not  conclude  any 
creditor  from  availing  himself  of  any 
ground  of  opposition  to  the  dischai^ 
which  he  would  have  had  if  l£e 
amendment  had  not  been  allowed. 
Watt^  Case,  166 

18.  If  a  bankrupt  dies  during  the  bank- 
ruptcy proceedinffs.  so  that  he  cannot 
comply  with  section  29  of  the  bank- 
ruptcy Act,  a  discharge  cannot  be 
granted  to  such  bankrupt,  notwith- 
standing the  provision  of  section  12  of 
the  Act,  Uiat,  "  if  the  debtor  dies  after 
the  issuing  of  the  warrant,  the  pro- 
ceedings may  be  continued  and  con- 
cluded in  like  manner  as  if  he  had 
liTed."     aFarrelVs  Cass,  191 

14.  Where  several  suits  had  been  com* 
menced  in  a  State  Court  against  S.,  in 
which  attachments  had  been  issued 
and  levied  upon  his  property,  and 
thereupon  another  creditor  filed  a 
petition  in  the  Bankruptcy  Court,  pro- 
cured a  warrant  to  the  marshal,  and 
procured  injunctions  staying  proceed- 
ings in  the  State  Court  suits,  and 
thereupon  S.  was  adjudged  a  bank- 
rupt without  opposition,  and  the  prop- 
erty was  secured  by  the  assignee : 

Meld,  That  the  reasonable  expenses 
of  the  creditors  for  such  proceedings 
ought  to  be  paid  out  of  the  fund,  and 
that  authority  for  the  Court  to  direct 
such  payment  was  to  be  found  in  the 
1st  section  of  the  bankruptcy  Act 

That  a  reference  would  ordinarily 
be  ordered  to  ascertain  the  proper 
amount  of  such  expenses.  Sehwab^s 
Case,  281 


16.  On  objection  taken  by  a  creator  to 
a  proof  of  debt  filed  in  bankmptey 
proceedings,  the  order  to  show  cause 
why  ^tl^  proof  of  debt  should  not  be 
vacated  must  be  made  by  the  Court, 
and  not  by  a  R^^ster.  Comtlod:  and 
Wheeler's  Case,  236 

16.  Where  an  order  was  made  by  a  Regis- 
ter requiring  the  attendance  of  a  Iwnk- 
rupf  s  wife  before  him,  to  be  examined 
in  relation  to  the  bankruptcy,  which 
order  was  served  on  the  bankrupt,  bat 
not  on  his  wife,  and  she  failed  to  at- 
tend: 

Held,  That  unless  the  bankrupt 
should  prove,  to  the  satisfaction  of 
the  Court,  that  he  was  unable  to  pro- 
cure her  attendance,  the  Register 
would  not  be  warranted  in  certifyiiu; 
conformity,  and  the  bankrupt  would 
not  be  entitled  to  his  discharge.  Van 
Tu^s  Case,  237 

lY.  Where,  at  the  first  meeting  of  the 
creditors  of  a  bankrupt,  one  creditor 
objected  to  the  reception  of  the  votes 
of  other  creditors,  offering  to  prove 
that  their  votes  had  been  influenced 
by  the  bankrupt,  and  were  colluffive 
and  fraudulent : 

Seld,  That  the  register  had  no 
power,  without  the  special  order  of 
the  Court)  to  inquire  into  the  right  of 
creditors  to  vote,  save  for  the  pur- 
pose of  postponing  the  proof  of  claims 
until  an  assignee  should  be  choseoL 
NoMs  Case,  382 

18.  Where,  on  the  return  day  of  a  war- 
rant in  involuntary  bankruptcy,  proof 
was  made  of  the  publication  of  notices 
to  the  creditors,  but  not  of  the  ser- 
vice of  such  notices,  and  the  bank- 
rupts showed  that  they  had  not  been 
able  to  prepare  schedules,  and  asked 
for  further  time,  which  no  one  op- 
posed, whereupon  the  register  certi- 
fied the  fiMSts  to  the  Court,  and  asked 
that  a  new  warrant  be  issued : 

Held,  That  the  register  should  have 
adjourned  the  meeting  of  creditors 
under  sections  12  and  42  of  the  bank- 
ruptcy Act,  and  directed  a  new  notice 
to  De  served;  but^  as  he  had  not  done 
so,  the  proceedings  had  fiedlen  throogh 
and  there  must  be  a  new  warrant 
Schepeler  db  RosenpUmUef' s  Case,    346 

19.  The  bankruptcy  Act  does  not  au- 
thorize the  Court  to  empower  an 'as- 


INDEX. 


613 


signee  in  bankruptcy  to  compound  all 
doubtful  debts,  with  the  consent  and 
approbation  of  a  committee  of  credit- 
ors.   H.  E,  Dibblee  <jfr  Co.'s  Case,    S54 

20.  Where,  in  involuntary  bankraptcy 
proceedings,  the  attorney  for  the 
bankrupt  petitioned  the  Court  for  the 
payment  of  his  bill  for  services  in  the 
matter,  out  of  the  funds  in  the  hands 
of  the  assignee,  and  the  register  certi- 
fied that  such  services  had  saved  the 
estate  considerable  expense,  and  rec- 
ommended the  payment  of  the  bill : 

Held,  That,  if  the  assignee  should, 
in  writing,  approve  of  the  payment, 
on  the  grounos  set  forth,  an  order 
would  be  made  allowing  the  payment. 
MofUgomer^z  Ccuey  364 

21.  Where  property,  which  had  been 
mortgaged  by  the  bankrupt  in  such 
wise  as  to  constitute  the  mortgage  a 
valid  security  as  against  the  assignee, 
under  the  14th  section  of  the  bank- 
ruptcy Act^  was  taken,  by  an  assignee 
of  the  mortgage,  from  the  possession 
of  the  bankrupt,  after  the  appoint- 
ment of  the  assignee  in  bankruptcy : 

Heldf  That  from  the  time  of  the  ap- 
pointment of  the  assignee,  the  posses- 
sion of  the  property  by  the  bankrupt 
was  the  possession  of  it  by  the  as- 
signee: 

That  the  taking  of  it  was  unlawful, 
and  that  it  must  be  restored  to  the 
assignee,  or,  if  an^  part  of  it  was  not 
restored,  the  parties  concerned  in  tak- 
ing it  must  account  for  its  value  as  of 
the  time  when  it  was  taken.  Roten- 
her^9  Case,  866 

22.  Where  a  bankrupt,  during  the  six 
months  previous  to  filing  his  petition, 
carried  on  business  for  two  months  in 
the  Southern  District  of  New  York, 
and,  for  the  same  two  months,  in  the 
District  of  Massachusetts,  and  carried 
on  business  no  where  else,  during  such 
six  months : 

J7(sU,  That  his  petition  was  properly 
filed  in  the  Southern  District  of  New 
York.    Foetei's  Case,  886 

28.  Where  a  bankrupt,  haying  been  ar- 
rested under  an  oraer  of  arrest  issued 
out  of  a  State  Court,  during  the  pend- 

. .  ency  of  the  bankruptcy  proceedings, 

is  brought   before    the    mnkrnptcy 

*  Court  on  habeas  eorput,  that  Court 


cannot  go  into  an  inquiry  whether,  in 
(act,  the  debt  for  which  the  bankrupt 
was  arrested  was  one  which,  under 
the  88d  and  84th  sections  of  the  bank- 
ruptcy Act,  cannot  be  discharged  by 
the  discharge  in  bankruptcy,  but  can 
only  inquire  whether  or  not,  from  the 
face  of  the  papers  on  which  the  State 
Court  acted,  in  ordering  the  arrest,  it 
appears  that  the  State  Court  founded 
the  order  on  such  a  debt.  Voiles 
Case,  481 

24.  Questions  put  to  a  bankrupt  by  the 
assignee  in  bankruptcy,  tending  to 
show  that,  within  a  short  time  after 
the  filing  of  his  petition,  he  had  an 
amount  of  money  in  his  possession, 
which  he  had  not  acquired  by  the 
transaction  of  any  business  subsequent 
to  such  filing,  are  proper.  MeBrien's 
Case,  481 

26.  A  judgment  rendered  against  a 
bankrupt,  in  a  State  Coiuiy  from 
which  he  has  appealed  before  the  fil- 
ing of  his  petition,  is  conclusive,  as 
against  him,  to  enable  the  judgment 
creditors  to  prove  it  as  a  debt  m  the 
bankruptcy  proceedings.  Proceedings 
by  the  creditors,  on  such  appeal  from 
the  judgment,  will  be  stayed,  on  mo- 
tion of  the  bankrupt,  pending  the 
bankruptcy  proceedings.  Leszynshfs 
Cass,  487 

26.  Where  a  creditor,  who  had  received 
property  from  a  bankrupt,  in  prefer- 
ence over  other  creditors,  contrary  to 
the  89th  section  of  the  bankruptcy 
Act,  had  surrendered  it  to  the  as- 
signee: 

Hdd,  That,  under  the  23d  section 
of  the  Act,  he  could  prove  his  debt 
against  the  estate.  JfotUgomerifs  Case, 

665 

27.  Where  a  creditor  filed  a  proof  of 
debt  on  May  28th,  1869,  and  in  the 
following  October  was  examined  by 
the  assignee,  and  then  applied  to 
amend  his  proof  of  debt: 

Hdd,  That  his  application  should 
be  granted.  Id, 

PRACTICE  (CRIMINAL). 

1.  Where,  after  a  jury  had  been  empan- 
elled in  a  criminal  case,  the  trial  was 
postponed  to  another  day  by  reason 
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of  the  illnefls  of  the  District  Attorney 
of  the  United  States,  and  of  the  ab- 
sence of  witnesses  for  the  prosecution, 
and,  on  the  adjonmed  day,  an  appli- 
cation was  made  by  the  Assistant 
District  Attorney  that  the  cause  go 
off  for  the  term,  on  the  same  grounds 
as  before,  and  thereupon  the  court 
directed  a  juror  to  be  withdrawn, 
which  was  done,  and  the  trial  was 
postpojied,  (the  minutes  of  the  court 
not  showing  that  the  defendants  con- 
sented to  uiis  course,)  and,  when  the 
indictment  was  again  called,  the  de> 
.  fondants  objected  that  such  proceed- 
ings ^ere  equivalent  to  an  acquittal : 

Hdd,  That  the  question  must  be 
disposed  of  as  it  would  have  been 
when  the  application  was  made  to  put 
the  cause  off  for  the  term,  if  the  de- 
fendants had  then  expressed  \  their 
dissent  from  such  a  course ; 

That  the  minutes  of  the  court 
must  be  the  guide  to  the  court  as  to 
what  took  place  on  that  motion ; 

That,  as  it  cid  not  appear  by  the 
minutes  that  the  defendants  consented 
to  the  postponement,  it  must  be  held 
that  they  did  not  consent ; 

ThatC  as  it  did  not  appear  by  the 
minutes  that  the  illness  of  the  District 
Attorney  occurred  after  the  jury  had 
been  sworn,  or  that  it  was  impossible 
for  the  Assistant  District  Attorney  to 
conduct  the  trial,  such  illness  did  not 
show  a  manifest  necessity  for  with- 
drawing a  juror; 

That,  as  the  minutes  did  not  show 
that  the  absence  of  witnesses  was  first 
made  known  to  the  law  officers  of  the 
government  after  the  jury  was  sworn, 
or  that  )t  occurred  under* such  circum- 
stances as  to  create  a  manifest  neces- 
sity for  withdrawing  a  juror,  the 
position  of  the  case  entitled  the  de- 
fendants to  a  verdict  of  acquittal, 
when  the  motion  to  put  the  cause  off 
was  made ; 

That  the  proceedings  on  the  former 
trial  were  equivalent  to  an  acquittal, 
'  and  the  defendants  and  their  bail 
were  entitled  to  be  discharged  from  all 
further  liability  in  respect  of  the  in- 
dictment. The  United  States  y.  Watwn, 

1 


2.  Kothing  that  is  a  cause  of  challenge 
to  a  juror  before  verdict,  can  be  used 
to  set  aside  a  verdict. 


Where  one  of  the  jnrors  in  a 
criminal  trial  was  deaf,  and  the  de- 
fendant was  ignorant  of  the  £EUSt  when 
the  jury  were  empanelled : 

Jleid,  That  this  was  no  cause  for 
setting  aside  the  verdict.  United 
JSlatet  V.  Baker,  68 

3.  Unless  the  date,  stated  in  an  indict- 
ment, is  of  the  essence  of  the  crime,  it 
need  not  be  proved  as  alleged.  J%e 
United  Staiee  v.  JBlaiedell,  182» 

4.  Where  a  criminal  is  convicted  of 
several  offences  imd^  several  connift 
of  an  indictment,  he  may  be  seiv 
tenced  under  the  first  count,  and  sen- 
tence may  be  suspended  upon  the  con- 
viction under  the  other  counts  till 
after  the  first  sentence  has  been  fiolly 
executed.  Id. 

PRESUMPTIONa 

See  Bamkruptct,  6. 
Nbougence. 

PRIZE. 
See  FoanoTURB. 

R 

RECEIVER.' 

A  bill  was  filed  by  an  assignee  in 
bankruptcy,  to  scSl  aside  an  aasiffn- 
ment  made  by  the  bankrupts  when  m- 
solvent,  and  an  injunction  was  granted, 
in  pursuance  of  the  pray/er  of  the  bill, 
restraining  the  assignees  from,  in  any 
manner,  interfering  with  the  property 
covered  by  the  assignment;  and  it 
appeared  that  the  property  consisted 
in  part  of  claims  against  other  persons, 
in  part  of  moneys  deposited,  in  part  of 
moneys  loaned  on  notes  secured  by 
merchandise,  and  in  part  of  other  • 
'  property,  and  that  the  assignees  had, 
in  pursuance  of  an  order  of  a  State 
Court,  given  security  for  the  perform- 
ance of  the  trusts  of  the  assignment: 

Meld,  That  a  receiver  should  he 
appointed  by  this  Court,  who  should 
take  possession  of  the  property,  col- 
lect all  the  collectable  debts,  and 
sell  the  merchandise,  depositW  his 
collections  in  the  United  States  Tmst 
Company,  as  fast  as  they  should  reach 
an  amount  to  be  named ; 

That  the  plaintiff  would  be  ap- 
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pointed  such  receiver.     Sedgwick  y. 
Place,  860 

RELEASE. 

See  Salyaob, 


SALE  OF  VESSEL. 

Where  a  foreign  yessel  was  libelled, 
to  recover  for  supplies  fdmished  her 
in  Kew  York,  and  the  defence  was 
set  np  that  the  lien  had  been  dis- 
charged bv  a  sobseqnent  condemnation 
and  sale  of  the  vessel,  as  UDseaworaiy, 
at  St.  Thomas ;  and  where  the  only 
-witness  called  to  prove  that  she  was 
nnseaworthy  was  the  claimant,  who 
bought  the  vessel,  and  who  had  taken 
part  in  the  proceedings  as  surveyor, 
and  was  connected  in  business  with 
the  parties  to  whom  the  master  con- 
signed the  vessel,  one  of  the  surveyors 
on  the  first  survey  having  signed  his 
report  in  blank,  and  refused  to  be  on 
the  subsequent  surveys,  because  he 
''did  not  like  the  looks  of  thin^:" 
ffeld^  That  the  sale  had  not  oeeu 
sustained,  and  that  the  vessel  was  still 
liable  for  whatever  supplies  consti- 
tated  a  lien.    The  J.  F.  Spencer,      887 

SALVAGE. 

1.  Where  a  bark  picked  up,  at  sea,  a 
derelict  schooner,  and,  putting  a  crew 
on  board  of  her,  sent  her  to  New  York, 
where  she  was  libelled  for  salvage,  in 
the  name  of  the  master  and  owners 
of  the  bark,  for  the  benefit  of  all  con- 
cerned, and  the  amount  of  salvage  de- 
creed was,  in  pursuance  of  an  order  of 
court,  paid  over  to  the  libellanf  s 
proctor,  and  by  him  to  the  owners, 
no  order  of  distribution  of  the 
salvage  having  been  entered,  and, 
subsequently,  one  of  the  crew  peti- 
tioned the  court  that  the  owners  re- 
pay into  court  his  share  of  the  salvage, 
and  the  owners  set  up  an  assignment 
of  the  seaman's  claim  to  them,  which, 
it  appeared,  was  executed  in  a  foreign 
port,  at  the  request  of  the  master,  and 
in  ignorance  of  the  facts  as  to  the 
salvage  suit;  and  also  set  up  a  release 
of  the  claim,  executed  by  the  seaman, 
after  the  return* of  the  bark  to  New 
York,  which  was  also  executed  in 
ignorance  of  the  facts : 


Held,  That  the  payment  of  money 
ont  of  court,  without  an  order  of  dis- 
tribution, was  an  oversight,  as  well  on 
the  part  of  the  court,  as  of  the  proc- 
tor; 

That  the  assignment  and  the  re> 
lease  could  not'  avail  to  deprive  the 
sailor  of  his  share  in  the  salvage,  and 
that  a  sufficient  amount  to  pay  him 
that  share  must  be  repaid  by  the  owners 
into  court     The  Edward  Lee,        114 

2.  Where  a  schooner  was  ashore  on  the 
Romer  Shoal,  and  was  pulled  off  in 
less  than  two  hours'  time,  by  a  steam- 
tug  owned  by  a  corporation  incorpo- 
rated for  wrecking  purposes,  which 
had  heard  of  the  situation  of  the 
schooner  and  sent  the  tug  down  to  her, 
and  which  claimed  $8,000  salvage  for 
the  service,  the  schooner  and  her  cargo 
being  worth  $28,000 ; 

Held,  That  the  libellante  were  en- 
titled to  reasonable  compensation  for 
the  services  rendered ; 

That  the  fact  that  the  vessels  of 
the  corporation  were  maintained  for 
wrecking  and  salvage  purposes,  at 
heavy  expense,  and  were  often  unem- 

Eloyed,  was  inadmissible  as  a  basis  of 
xing  that  compensation ; 
That  $400  should  be  allowed  to 
the  libellants,  and,  as  it  had  been 
offered  to  them  and  refused,  the  decree 
must  be  without  costs.  The  J,  F.  Far- 
Ian,  '      206 

8.  A  British  ship,  worth  with  her  cargo 
$260,000,  in  attempting  to  enter  the 
port  of  New  York,  at  night  lost  sight 
of  the  coast  lights  in  a  snow  squall.  * 
Her  port  anchor  was  let  go,  but  the 
chain  parted.  Her  starboard  anchor 
was  then  dropped.  She  dragged  some 
distance,  but  finally  brought  up  at  the 
edge  of  the  Romer  shoal,  in  27  feet  of 
water,  the  tide  bein^  high.  She  drew 
19^  feet  aft,  and,  when  the  tide  fell, 
there  was  but  21  feet  of  water  under 
her,  and,  there  being  considerable  sea 
on,  her  stem  sometimes  thumped 
heavily.  About  six  o'clock  the  next 
morning,  a  steam-tug,  owned  by  a  cor- 
poration incorporated  for  the  purpose 
of  wrecking  came  to  her,  and  a  con- 
versation passed  between  the  masters 
of  the  two  vessels,  in  whieh  the  master 
of  the  tug  said  he  would  tow  the  ship 
off  for  $1,000,  and  the  master  of  the 
ship    offered  $600.      It  was  finaJly 
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a^eed  that  the  tug  should  render  as- 
siBtance,  and  the  amount  of  compensar 
tion  should  be  left  to  arbitration.  The 
tug  then  took  hold  of  the  ship,  and, 
with  the  aid  of  another  tug  belonging 
to  the  same  corporation,  g^t  the  ship 
off  about  noon,  parting  a  hawser  sev- 
eral times  in  doing  so,  and  brought 
her  up  to  New  York,  arriving  there 
about  four  o'clock  P.  M.  The  wind 
had  shifted  from  the  eastward  to  south 
and  west  about  the  time  the  first  tug 
came  up.  The  owners  and  masters  of 
the  two  tugs  filed  a  libel  against  the 
ship  and  her  cargo,  for  themselves 
ana  all  interested,  clMming  |25,000 
salvage.  It  appeared  that  the  masters 
and  crews  of  the  tugs  were  employed 
on  fixed  rates  of  compensation,  and 
would  receive  no  share  of  the  re- 
covery : 

Ueld^  That  the  ship  was  in  a  con- 
dition to  be  the  subject  of  a  salvage 
service. 

That,  as  the  masters  and  crews 
were  to  have  no  share  in  the  recovery, 
they  must  be  wholly  left  out  of  the 
case. 

That  the  corporation  could  not 
claim  as  assignee  in  advance  of  what 
might  otherwise  be  the  claims  of  its 
hired  servants  for  salvage. 

That  the  corporation  itself  could 
not  be  a  salvor,  what  the  law  recog- 
nizes as  the  main  element  in  a  salvage 
service,  namely,  the  impulse  to  bo& 
ness  and  heroism,  being  wholly  want- 
ing in  the  case  of  a  corporation. 

That  the  corporation  was  entitled 
to  a  proper  compensation  for  the  use 
of  its  two  steamers,  and  of  such  of  the 
appliances  on  board  as  were  used  in 
the  service,  without  reference  to  the 
value  of  the  ship  and  her  cargo. 

That  the  hazard  to  the  tugs  was  to 
be  considered  in  fixing  such  compen- 
sation. 

That  |1,500  was  ample  compensa- 
tion, and,  as  the  claimants  had  offered, 
before  suit  brought,  to  pay  $2,p00,  no 
costs  would  be  allowed  the  libellanta. 
The  StraUati  AudUy,  241 

4.  Where  a  brig  was  driven  ashore,  on 
the  south  side  of  Long  Island,  and  the 
officers  of  a  corporation  in  New  York 
city,  incorpuratod  for  wrecking  pur- 
poses, heard  of  the  fact,  but  concealed 
their  knowledge  of  it^  and,  notiiaving 
at  hand  any  tug  of  their  own,  char^ 


I  tered  another  tug  at  $12  per  hour, 
without  telling  her  owners  the  ser^ 
vice  for  which  she  was  required,  aod 
sent  their  agents  on  her  to  the  brig, 
and  they  were  unable  to  get  her  off 
by  the  means  which  they  then  had, 
and  had  to  send  for  anothei;  tag  be- 
longing to  the  corporation,  and,  after 
her  arrival,  got  the  brig  off,  and 
brought,  her  to  New  York,  and  libels 
were  filed,  both  by  the  corporation 
and  by  the  owners  of  the  chartered 
tug,  to  recover  for  salvage : 

Held,  That  the  corporation  should 
be  awarded  compensation  for  the  use 
of  their  own  tus"  at  the  rate  of  $16  an 
hour,  and  that  the  owners  of  the  chai^ 
tered  tug  should  be  awarded  compen- 
sation at  the  rate  of  $12  an  hour; 

That  the  conduct  of  the  superin- 
tendent of  the  company,  in  concealing 
the  fact  of  the  brig^s  beimp  ashore, 
was  to  be  reprehended.  The  Birdie 
and  her  Cargo,  273 

6.  A  steamboat  had  been  dismantled, 
and  stripped  of  her  boiler,  engine, 
and  paddle-wheels,  and  fitted  up  as  a 
saloon  and  hotel,  and  used  as  such  for 
some  months,  and  was  being  towed  to 
another  place,  to  be  there  used  in  a 
similar  way,  and,  while  so  bdng 
towed,  got  ashore,  and  it  was  neces- 
sary to  ughten  her  by  pumping,  and 
a  steam  propeller  was  employed  for 
that  purpose,  whose  owner  afterwards 
filed  a  libel  against  the  hulk,  to  re- 
cover compensation  for  such  pump- 
ing, as  a  salvage  service : 

ffeld.  That  the  hulk  was  not,  at  the 
time,  engaged  in  commerce  and  navi- 
gation, in  such  a  sense  as  to  be  liable 
in  rem,  in  admiralty; 

Whether  it  would  be  liable  for  a 
tort  or  injury  committed  by  it,  quere ; 

That  the  libel  must  be  dismissed, 
for  want  of  jurisdiction,  without  costs. 
The  Hendrick  Hudton,  419 

SEAMEN'S  WAGEa 

1.  Where  an  engineer  was  hired  to  serve 
on  board  of  a  steamboat  by  a  man 
who  appeared  to  have  full  control  of 
her  otaer  business,  and  who  did  not 
state  that  he  was  an  agent : 

Held,  That  the  engineer  had  the 
right  to  regard  him  as  prindpal, 
and  could  hold 'him  personally  for  liis 
wages: 
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That  any  loss  sustained  by  the  ves- 
sel  or  her  owDers  in  consequence  of 
the  engineer's  leaying  the  boat,  could 
not  be  set  np  by  siich  hirer  as  a  de- 
fence against  a  snitfor  wages.  FarrHl 
Y.  OampbeUf  8 

STALE  CLAIM. 

Where  a  libel  was  filed  on  March  Slst, 
1866,  against  the  owners  of  a  steam- 
ing, to  recover  damages  for  the  sink- 
ing of  a  schooner  by  ner  on  Decem- 
ber 28th,  1869,  the  tug  having  been 
for  more  than  a  year  after  the  colli- 
sion within  the  district,  and  her  own- 
ers having  been  residents  of  the  dis- 
trict, or  carrying  on  business  therein, 
and  no  excuse  having  been  shown  for 
the  delay  of  six  years  and  a  quarter 
in  commencing  the  suit: 

Jfddt  That  the  claim  was  barred  by 
its  staleness.     Smith  v.  Sturget,     880 

SEAWORTHINESS. 

A  vessel  equipped  in  a  manner  which 
renders  her  competent  to  encounter 
the  ordinary  perils  of  a  voyage  is  sea- 
worthy.   800  bales  of  Cotton,  42 

See  EviDXNOE,  8. 
Nbguoknob. 

Sale  of  Ybssxl. 

SENTENCE. 

See  PsAonox  (Criminal),  4. 
PowxB  of  thx  Coukt,  8. 

SET-OFF. 
See  CosTSy  8. 

SMUGGLING. 
See  Pbaotiob  (Admiraltt),  1. 

STATUTE  (Construction  of). 

1.  Where  the  accused  was  convicted, 
under  an  indictment  charging  him 
with  aiding  and  assisting  in  the  mak- 
ing of  a  plate  to  be  used  in  printing 
national  currency  bank  notes,  and  it 
appeared  that  the  1 1th  section  of  the 
Act,  under  which  he  was  indicted,  did 
not  in  terms  speak  of  plates  for  print- 
ing national  currency,  but  that  the 
18th  section  of  the  Act  (18  U.  S  Stat., 
/>.  218),  provided  "  That  the  words 

Bt.  Vol.  111—40 


*  obligation  or  other  security  of  the 
United  States,'  used  in  this  Act,  shall 
be  held  to  include  «  •  •  national 
currency;"  but  the  phrase  "obliga- 
tion  or  other  security  of  the  United 
States  **  nowhere  appeared  in  the  Act: 

Held,  That  the  18th  section  referred 
to  the  words  used-separately,  and  not 
as  a  phrase,  and  that  the  quotation 
marks  must  be  disregarded ; 

That>  inasmuch  as  the  11th  section 
of  the  Act  used  the  word  **  obliga- 
tion," that  word  must  be  held  to  m- 
clude  national  currency,  and  the  ac- 
cused was  rightly  convicted.  The 
U,  S.  V.  HoMvally,  IST 

2.  A  statute  will  not  be  construed  to  be 
retroactive,  unless  the  intention  that  it 
shall  be  so  appears  on  its  face.  When 
such  intention  appears,  it  will  be  al- 
lowed to  act  retroactively,  unless 
some  vested  right  will  be  impaired,  or 
some  contract  violated  thereby.  Bil- 
Hn^ecaee,  212 

8.  AU  the  words  of  a  statute  must  be 
construed  in  such  manner  as  to  fiplve 
them  force  and  effect,  if.  £1,  Dibblee 
ds  Co*9  case,  288 

4.  A  statute  must  be  so  construed,  if 
possible,  without  doing  violence  to 
language,  as  to  give  force  and  mean- 
ing and  effect  to  every  part  of  it. 
DaM  cafe,  482 


TRADESMAN. 
See  Bankruptcy,  2,  12. 

TREASURY  REGULATIONS. 
See  Costs,  6. 

TRIAL. 
See  PBAonox  (Criminal),  1,  2. 

TOW-BOAT  AND  TOW. 

1.  Boats  in  tow,  and  exclusively  under 
the  control  of  a  steam  tuff,  are,  as 
respects  other  vessels,  to  be  consid- 
ered vessels  under  steam  T7ie  Penn- 
iylvania,  216 
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